
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA * CRIMINAL ACTION

VERSUS * NO. 13-131

STACEY JACKSON * SECTION “S” (2)

*    *    *

MEMORANDUM IN OPPOSITION TO MOTION TO QUASH
FILED BY THE TIMES PICAYUNE, LLC (Doc. 42)

MAY IT PLEASE THE COURT:

Defendant, Stacey Jackson, filed her Ex Parte Motion for

Issuance of Subpoena Duces Tecum and Production Prior to Trial;

Rule 17(c), Fed. R. Crim. P. (Doc. 39), on January 16, 2014, moving

for court authorization for the issuance of a subpoena duces tecum,

returnable in ten (10) days, to the Times Picayune, LLC, d/b/a NOLA

Media Group (hereinafter TP), for production of all information

showing the identity of two blogger names, to wit: “aircheck” and

“jammer1954.”  The Court granted the motion, and issued its Order,

on January 21, 2014, for production under the subpoena within ten

(10) days (Doc. 40).  Ms. Jackson then served the subpoena on the

TP, through its Agent for Service of Process, who then filed its

Motion to Quash (Doc. 42).  Ms. Jackson opposes the TP’s Motion to

Quash, for the following reasons.  

The purpose for the subpoena is the assertion of Ms. Jackson’s

rights to effective assistance of counsel, due process of law and

a fair trial, as guaranteed to her by the United States
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Constitution, in this criminal case.  She is defending a multi-

count indictment, with trial set on May 12, 2014, and the deadline

for substantive, dispositve motions on March 17, 2014.  As Ms.

Jackson described and argued in great detail in her said Motion to

Compel Discovery (Doc. 17), and Motion for Issuance of Subpoena

(Doc. 39), she is asserting all of her rights to file substantive

pretrial motions to dismiss on the grounds of prosecutorial

misconduct and others.  Ms. Jackson is taking all steps to discover

and investigate the authorship of unconstitutional, unlawful,

scurrilous and racially inflammatory blogs posted with TP’s

knowledge and complicity on its blog site, NOLA.com.  

In light of the Court’s findings and conclusions in United

States v. Bowen, et al, Criminal Action No. 10-204, Section “N”,

USDC, EDLA, and the Order and Reasons, rendered by the Honorable

Kurt D. Engelhardt, on September 17, 2013 (Doc. 1137), (hereinafter

Bowen), defense counsel has the heightened duty under these

extraordinary circumstances to explore the reasonable probability

that the authorship of these blog names, and perhaps others, were

government attorneys and/or agents.  Government involvement is not

a farfetched and outlandish assumption, in light of Judge

Engelhardt’s Order in Bowen, and the resulting dismissal of ongoing

prosecutions, an indictment, and investigations of viable targets.

 It must be emphasized that this is not a civil case requesting

the disclosure of witnesses for civil claims, such as defamation,
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which are monetary causes of action in virtually all of the so-

called authorities cited by the TP.  The stakes are much higher for

Ms. Jackson.  Most seriously, the present case is a criminal

prosecution, with a multi-count indictment, and extremely high

penalties, jail sentence, fines and forfeiture, in the event of a

conviction.  All actions taken by Ms. Jackson herein are to enforce

her constitutional rights to defend this indictment, and the

actions of the government leading up to it, going as far back as

August of 2008, and particularly while the grand jury was doing its

work and investigating Ms. Jackson, and her city agency, New

Orleans Affordable Housing.  This is not simply one party trying to

protect her rights to civil process, and monetary interests - her

very rights to life, liberty and freedom are at stake.  If her

rights are violated, and she does not receive fair play in her

pretrial proceedings, especially dispositive and substantive

motions to dismiss, as well as a fair trial, she could face

substantial time in prison under current United States Sentencing

Guidelines, and enter prison as a young and vital wife, mother and

citizen, and miss the most productive and prime years of her life. 

These rights that need to be protected, in order to fight the

misconduct of government agents, presumably, as well as the

indictment, far outweigh and trump any rights to privacy or

confidentiality, anonymously or not, and media business interests,

being raised by the TP, who has absolutely no stake in this
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criminal case.  TP will not suffer if Ms. Jackson is deprived of

her rights and, ultimately and tragically, deprived of her freedom.

The principal authorities presented by TP center on the rights

of media bloggers in light of civil claims by those seeking their

identities.  Ms. Jackson is not pursuing any civil claims herein. 

She is taking all steps reasonably, legally and constitutionally

provided for her to protect herself and have every right preserved

before her life, liberty and freedom can be wrongfully obliterated

by the government.

TP argues that it somehow has the right to protect anonymous

speech of third parties, who have not raised any objections to the

subpoena, and that this is the prevailing jurisprudential force of

law.  Yet, none of the authorities cited by the TP, provide such

authority, especially when balanced against constitutional rights

in the criminal justice system that will bridge over deprivation of

rights onto preservation of constitutional rights and liberty.  

The first weak authority cited by the TP, is Enterline v.

Pocono Medical Center, 751 F.Supp.2d 782 (M.D., Pa., 2008), along

with state cases, which are no authority for this Court.  In

Enterline, supra, the plaintiff sought blog identity from a news

source, in order to locate witnesses for her civil labor relations

claim.  In addition to being a civil case, the Court’s reasoning

supports denial of the TP’s motion.

With regard to standing, the Enterline court followed
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traditional notions and the need to preserve the rights of others

that cannot come forward as a practical matter.  The Enterline

court was not faced with the current situation, however, when the

blogging, itself, constituted unlawful behavior and egregious

misconduct in a criminal case, as described in the Bowen Order

(Doc. 1137), and as raised by the present Court.  The blogging

addressed in the Bowen Order was viewed as unlawful conduct in some

manner and degree, which was the reason for the investigation

ordered by Judge Engelhardt, and the Office of Professional

Responsibility investigation, and others, and, ultimately, the

dismissals.  The standing in Enterline, supra, emphasized the

impracticability of the anonymous bloggers to assert their own

rights in that civil matter, but it is hard to believe that any

court would permit standing to preserve the rights of a wrongdoer

in a criminal case and aid in his/her avoiding detection, as TP is

attempting herein.

The Enterline court was also concerned with protecting the

media’s monetary interest and keeping its bloggership and

readership alive, but that business interest is clearly outweighed

by the disclosure of wrongdoers, who may have violated a

defendant’s constitutional right in a criminal case.  The TP, by

using the reasoning of Enterline, supra, in the present criminal

case, is seeking air cover for wrongdoing by its bloggers.  TP has

no right to hide the identity of bloggers who are violating the
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law, in order to protect TP’s own business interests.  The First

Amendment is not an absolute freedom, such as the obvious exception

to free speech for prohibitions from yelling fire in a movie

theater when there is no fire.  Here, bloggers have apparently

violated the law, if they were government agents, and they must be

subject to the same principled exception to free speech.  

Further, the Enterline court found that there were other means

for determining the identity of the authors, such as by depositions

and the civil rules of discovery.  In the present case, there is no

way that Ms. Jackson can take the deposition of bloggers, who are

not co-workers with Ms. Jackson, as the bloggers in Enterline, and

by chance land on the right person.  There is only one way to learn

of the identity of the bloggers, and that is to compel the TP to

respond to the properly issued subpoena, and on a timely basis.

It is tell-tale from the TP’s response in its Motion to Quash,

that it just may know the identity of the authorship of “aircheck”

and “jammer1954.”  Nowhere in the motion does TP short circuit

these proceedings and state that its records do not lead to the

identity of the bloggers.  There would be no need for TP to invoke

constitution principles, and force such a weighty decision on this

Court, if the information simply did not exist.  Apparently, the

obvious is true - the TP’s blog information will more likely

disclose the true identity of these bloggers.

The other main case cited by TP, In re Drasin, 2013WL3866777
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(D.Md., 2013), is another civil case pertaining to defamation or

some type of blog attack on a business in a civil context.  TP is

correct that Drasin, supra, held that the owner of the online blog

had standing, but the court denied the motion to quash, for the

same reasons that TP’s Motion to Quash herein should be denied. 

The balance of the Drasin case, its holding and conclusion, would

dictate that TP’s Motion to Quash be denied, to wit:  

To be sure, an author’s decision to remain anonymous...is
an aspect of the freedom of speech protected by the First
Amendment.  McIntyre v. Ohio Elecs. Comm’n, 514 U.S. 334,
342 (1995).  ‘The right to anonymous speech, however, is
not unlimited,’ Lefkoe v. Jos. A. Bank Clothiers, Inc.,
577 F.3d 240, 249 (4  Cir. 2/09), and the identity of anth

anonymous speaker may be disclosed during discovery to
protect a litigant’s legitimate interest in vindicating
his or her legal rights in court.  See, e.g., id.
(upholding disclosure of third-party witness’s
identifying information because there was a ‘substantial
governmental interest in providing [defendant] a fair
opportunity to defend itself in court...by requiring the
Doe [witness] to reveal its identity and provide the
relevant information,’ which outweighed the witness’s
right to anonymous commercial speech); In re Anonymous
Online Speakers, 661 F.3d 1168, 1177 (9  Cir. 2011)th

(upholding disclosure with respect to identity of three
non-party anonymous speakers who allegedly made
defamatory statements about plaintiff, which formed
predicate of plaintiff’s claims against a business
competitor for tortious interference.)  Id., at Page 3.

That is exactly what Stacey Jackson is stating herein - this

so-called anonymous First Amendment right is not absolute, is not

unlimited, and falls when matched against “providing [Ms. Jackson]

a fair opportunity to defend [herself] in court...., which outweigh

the [TP’s or the bloggers] right to anonymous commercial speech.” 
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Id.

The Drasin court further applies to the exact situation

presented herein, as follows: 

‘...there can be no constitutional objection’ to the
regulation of commercial speech that is ‘misleading’ or
‘related to unlawful activity,’ Central Hudson Gas &
Elec. Corp. V. Pub. Serv. Comm’n of N.Y., 447 U.S. 557,
563-64 (1980).  Accordingly, courts have recognized that
‘the nature of the speech’ is ‘a driving force in
choosing a standard by which to balance the rights of
anonymous speakers in discovery disputes.’  In re
Anonymous, 661 F.3d at 1177.  Id., at Page 4.

This is exactly correct.  The unlawful blogging activity

depriving Ms. Jackson of her constitutional rights has a higher

nature and standard that outweigh any of TP or its bloggers’ rights

to anonymous speech.  

Note also in Drasin: 

Columbia Ins. Co. V. seescandy.com, 185 F.R.D. 573, 577-
78 (N.D.Cal. 1999) (recognizing need for parties injured
by anonymous online to tortfeasors to discover the
tortfeasors’ identities in order to permit service and
obtain relief); see also Gerberg Aff. ¶ 37 (‘The only way
to verify the identity of anonymous posts is by the
Internet Protocol address that individual used to post on
the Random Convergence blog.’).  Id., at Page 5.

Not only did the district court uphold the Magistrate, who

denied the motion to quash, it affirmed “expedited discovery as to

these comments.”  Id.

Defendant commends the Drasin decision to the Court.

The TP makes the preposterous statement that its Motion to

Quash should be granted, because “defendant has failed to
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demonstrate that the pseudonymous posters are likely to be federal

officials; indeed, logic suggests that it is significantly more

likely that they are not.” (Doc. 42, Page 6.)  The subpoena is

geared, in good faith, to prove that they are federal officials. 

How can anyone, defendant or this Court, make that determination,

without TP’s disclosure of the authors’ identities.  It must be

repeated from Drasin, as quoted above, that: “The only way to

verify the identify of anonymous posts is by the Internet Protocol

address that individual used to post on the...blog.”  Id.

TP must not be reading its own news reports, based on Bowen

and its aftermath, which suggest that the logic travels the other

way - it is just as logical and conceivable that the bloggers were

federal agents as they were not, and that is giving the government

the benefit of every doubt.

Contrary to TP’s contention that courts throughout the United

States have routinely protected the identity of anonymous bloggers

through their media hosts, and just as in Drasin, supra, the

district court in Obodai v. Indeed, Inc., 2013WL1191267 (N.D.Cal.

3/21/13), denied a motion to quash a subpoena to Google, a non-

party, for subscriber information and IP addresses in a civil

copyright infringement case.  The court found that the defendant

was entitled to the subscriber information and denied the motion to

quash the subpoena.  TP did not cite Obodai, supra.

TP ignores the fact that the grand juries investigating Ms.
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Jackson and her agency were in session when the blogs were posted,

when it states that, “even assuming that the posters are federal

officials, defendant has failed to show that the content of the

comments had (or will have) any impact on defendant’s due process

rights.”  (Doc. 42, Pg. 6.)  TP apparently assumes the role of the

government.  But, as recognized by Judge Englehardt in Bowen, supra

(Doc. 1137), Pgs. 44 and 114, there is ample Supreme Court

authority for finding and holding that the type of conduct

exemplified by the blogs is so egregious and violative of due

process and a fair trial that an objective impact need not be

shown. 

Significantly, in Brecht v. Abrahamson, 507 U.S. 619,
638, n. 9, (1993), the Supreme Court, albeit on
application for habeas relief, recognized and identified
additional grounds for relief based upon prosecutorial
misconduct:

Our holding does not foreclose the possibility
that in an unusual case, a deliberate and
especially egregious error of the trial type,
or one that is combined with a pattern of
prosecutorial misconduct, might so infect the
integrity of the proceeding as to warrant the
grant of habeas relief, even if it did not
substantially influence the jury’s verdict.

One need only review the facts set forth herein, and in
the Court’s November 26, 2012 Order and Reasons (Rec.
Doc. 1070), to discern that this is a most unusual case,
involving ‘error’ (or, more alarmingly, intentional
conduct) that surely consists of a ‘deliberate and
especially egregious’ pattern of prosecutorial
misconduct.

Bowen (Doc. 1137), at Page 44.
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As previously discussed (See pp. 43-44), one such
exception is where the integrity of the proceeding is so
infected with a pattern of deliberate and especially
egregious prosecutorial misconduct, such that due process
may be denied by the government’s failure to obey its own
regulations, and/or where a miscarriage of justice
occurs.

   Under circumstances as extraordinary and offensive as
these, jurisprudence indicates that a showing of
prejudice is not necessary.  Narciso, 446 F.Supp. At 306;
Stone v. United States, 113 F.2d 70, 77 (6  Cir. 1040).th

Bowen (Doc. 1137), at Page 114.

TP also fails to recognize this Court’s findings and reasoning

on Pages 8, 9 of its Order and Reasons (Doc. 33), that  showing

government identity “might lead to the conclusion that there was a

pattern, policy or practice of pre-indictment prosecutorial

misconduct in the accusatory process material to Jackson’s defenses

alleging violations of her due process rights.” 

The TP also makes no allegation that the bloggers have

requested anonymity, or that the TP has any agreement with them for

their anonymity.  If the TP has entered into an agreement with them

for confidentiality, it should be produced in support of its

motion.  Similarly, the TP has presented no evidence that these

bloggers choose to be in secret.  As in the case of the bloggers in

Bowen, supra, they admitted, albeit partially, under oath, and

after being caught, that they had, indeed, committed the blogging

activity.

The standards picked out by TP from other courts (Pages 10-
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13), also favor denial of its own motion.  First, there can be no

effort to notify the anonymous posters, because they are only known

to the TP.  Only TP knows their identities and can notify them of

the subpoena, but Ms. Jackson cannot do so, because she does not

know who they are.  Second, Ms. Jackson has presented the exact

statements made by the anonymous posters, “aircheck” and

“jammer1954,” disclosed in this Court’s Order and Reasons (Doc.

33).  Third, Ms. Jackson has made “a concrete showing as to each

element of a prima facie case against the anonymous individual for

the allegedly unlawful conduct.”  (Doc. 42, Pg. 11.)  Ms. Jackson’s

Motion to Compel Discovery (Doc. 17) and Ex Parte Motion for

Issuance of Subpoena Duces Tecum (Doc. 39), along with Bowen,

supra, make very clear what the alleged unlawful conduct is and how

she is impacted.

The standard of balancing the interests is clearly in favor of

the defendant in a criminal case whose rights have been violated,

and is fighting for his/her life, liberty and the preservation of

due process of law and a fair trial, including pretrial

proceedings.  

TP then states that the defense must show that the speakers’

conduct was unlawful.  The Order and Reasons, Doc. 1137, Bowen, is

sufficient for this purpose.  

Finally, the TP states that the “aircheck” and “jammer1954"

blogs occurred five years ago and, thus, have fizzled.  The TP
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fails to recognize that these blogs, and the others piled on as

described in Ms. Jackson’s Motion to Compel Discovery, occurred

exactly at the same time that grand jury subpoenas were served on

Ms. Jackson, and numerous individuals and the City of New Orleans,

and exactly during the time that the grand jury was holding

session, investigating and doing its work, which continued into

2013, as extended.

The TP’s Motion to Quash is an utterance and plea for

confidentiality, privacy, non-disclosure, and anonymity, coming out

of one side of the TP’s mouth.  The following is TP’s fight for

public disclosure and openness, coming out of the other side of its

mouth, to wit: 

Loretta Mince, attorney for Times Picayune and Cable News

Network (the same counsel representing the TP herein):

THIS CASE, AS YOUR HONOR KNOWS, HAS RECEIVED A
SUBSTANTIAL AMOUNT OF MEDIA ATTENTION, BOTH LOCALLY AND
NATIONALLY, AND THAT COVERAGE IS NOT SURPRISING BECAUSE
34 MEN AND WOMEN DIED AT MEMORIAL HOSPITAL FOLLOWING
HURRICANE KATRINA.  THERE CAN BE NO DISPUTE THAT THE
CITIZENS OF LOUISIANA AND INDEED THE CITIZENS OF THIS
WHOLE COUNTRY HAVE A REAL AND LEGITIMATE INTEREST IN WHAT
CAUSED THAT LOSS OF LIFE.

   NOW, THE FACTS OF THIS CASE HAVE FRAMED A PUBLIC
DEBATE...  INFORMED PUBLIC DEBATE IS ONE OF THE HALLMARKS
OF OUR DEMOCRATIC FORM OF GOVERNMENT.  PUBLIC DEBATE
FURTHERS OUR ABILITY AS A SOCIETY TO ENACT LAWS WHICH
WILL BETTER PROTECT THE HEALTH, SAFETY AND WELFARE OF OUR
CITIZENS.  IN THIS CASE THE PUBLIC DEBATE HAS BEEN
SOMEWHAT STIFLED BECAUSE THE PUBLIC HAS NOT BEEN GIVEN
ACCESS TO COMPLETE INFORMATION ABOUT THE EXACT FACTS THAT
OCCURRED AT MEMORIAL MEDICAL CENTER.
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    IN ADDITION, THIS CASE IS ABOUT THE PERFORMANCE OF
ATTORNEY GENERAL FOTI.  MR. FOTI IS SEEKING REELECTION
THIS FALL AND HE HAS BEEN SUBJECTED TO SEVERE CRITICISM
BY HIS OPPONENT AND BY OTHERS OVER HIS HANDLING OF THE
MEMORIAL MEDICAL CASE.  IN ORDER TO EVALUATE THIS
CRITICISM AND TO VOTE INTELLIGENTLY, THE PUBLIC NEEDS
COMPLETE INFORMATION ABOUT WHAT THE ATTORNEY GENERAL DID
IN HIS INVESTIGATION.  WITH THE ABILITY TO REVIEW THE
ATTORNEY GENERAL’S FILE, THE PUBLIC WILL BE LEFT TO GUESS
ABOUT WHETHER THE INVESTIGATION WAS WELL FOUNDED AND
ABOUT WHETHER MR. FOTI IS A CONSCIENTIOUS AND COMPETENT
PUBLIC SERVANT OR AN OVER ZEALOUS, PUBLICITY SEEKING
CHARLATAN, AS HE HAS BEEN ACCUSED.

(Argument by Loretta Mince, Attorney for Times Picayune
and Cable News Network, in the Mandamus Hearing,
September 13, 2007), in the state case of John and Jane
Does v. Charles C. Foti, Attorney General for the State
of Louisiana, et al, 19  Judicial District Court for theth

Parish of East Baton Rouge, No. 558-055, Division B,
arguing for TP’s, CNN’s and the public’s rights to
openness and disclosure of law enforcement investigative
files in the alleged euthanasia investigation of Memorial
Hospital following Hurricane Katrina, in contest with law
enforcement’s and individual doctors and nurses
opposition to disclosure, on public records and privacy
grounds.)

Openness safeguards our democratic institutions, while
secrecy breeds mistrust and abuse.  This principle was at
the heart of Justice Black’s reminder in the Pentagon
Papers case that ‘[t]he press was protected so that it
could bare the secrets of government and inform the
people.’  New York Times Co. v. United States, 403 U.S.
713, 717 (1971) (concurring opinion).

(Response Brief by Loretta G. Mince, counsel for TP and
CNN, in the above case of Does v. Foti, et al, Louisiana
First Circuit Court of Appeal, filed on or about November
2, 2007.)

So that Ms. Jackson and the public’s time-honored right to

full disclosure to enforce and preserve constitutional rights,

promote public debate, and investigate and learn of wrongdoing, all
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as advocated by TP and its counsel, will be advanced, TP’s Motion

to Quash must be denied.

Respectfully submitted,

CRULL, CASTAING & LILLY
Pan American Life Center
601 Poydras Street, Suite 2323
New Orleans, LA 70130
Telephone: (504) 581-7700
Facsimile: (504) 581-5523

  BY: /s/ Edward J. Castaing, Jr.       
Edward J. Castaing, Jr. #4022
ecastaing@cclhlaw.com

Counsel for Stacey Jackson

CERTIFICATE OF SERVICE

I hereby certify that on February 7, 2014, I electronically
filed the foregoing with the Clerk of Court by using the CM/ECF
system which will send a notice of electronic filing to all known
counsel of record.

 /s/ Edward J. Castaing, Jr.      
Attorney
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