
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 

 

UNITED STATES OF AMERICA 

 

VERSUS      CRIMINAL NO. 1:13cr89-KS-MTP-4 

 

 

SHEILA TINA SHUMATE      DEFENDANT 

 

BRIEF IN SUPPORT OF MOTION FOR SEVERANCE 

COMES NOW Defendant, SHEILA TINA SHUMATE. in the above-styled cause by and 

through her attorneys of record, TIM C. HOLLEMAN, BOYCE HOLLEMAN & 

ASSOCIATES, and respectfully submits her Brief in Support of Motion for Severance to this 

Honorable Court, pursuant to Rules 8 and 14 of the Federal Rules of Criminal Procedure, the 

Fifth and Sixth Amendments to the United States Constitution, and the inherent powers of this 

Court to order and regulate trials in order to secure for the Defendant a fair trial; to sever for trial 

Counts 1 and 2 of the Indictment from Counts 3, 4 and 5; and, to sever this Defendant’s trial on 

Counts 1 and 2 from the remaining Defendants in Counts 1 and 2,  and, in support thereof would 

show as follows: 

I. 

INTRODUCTION 

 

COUNTS 1 AND 2 

Counts 1 and 2 essentially allege from April, 2011 to July, 2011, this Defendant, 

SHEILA TINA SHUMATE, William W. Walker and his son, Scott J. Walker, conspired to 

transfer and embezzled funds from accounts of the Mississippi Department of Marine Resources 

to the Land Trust for the Mississippi Coastal Plain to purchase real property in which the 

defendants William W. Walker And Scott J. Walker had a financial and ownership interest; and, 
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that a false invoice was submitted to the Mississippi Gulf Coast National Heritage Area 

(although it is not disclosed what was “false,” if anything, about the invoice).  The Indictment 

alleges the Walkers’ did so “to gain personal enrichment”.  The Indictment does not allege this 

Defendant gained “personal enrichment” or gained anything as a result of any alleged 

conspiracy. 

COUNTS 3, 4 AND 5 

 Counts 3, 4 and 5 of the Indictment allege that from November, 2006 to July, 2013, 

WILLIAM W. WALKER, SCOTT J. WALKER and JOSEPH C. ZEIGLER, JR., diverted 

“funds due to the State of Mississippi….into the private bank account of the Mississippi 

Department of Marine Resources Foundation” and “use the funds diverted ……for their own 

personal use or the use of others” and used the mails in furtherance thereof. 

II. 

MISJOINDER RULE 8(b), FED. R. CRIM. P. 

Counts 3, 4 and 5, assert entirely separate, distinct, unconnected and dissimilar alleged 

act(s) or transaction(s) not involving this Defendant in any manner whatsoever.  The allege 

timeframe for the alleged act(s) or transaction(s) is a period of approximately seven (7) years 

from November, 2006 to July, 2013. 

The alleged offenses charged in Counts 1 and 2 are not of the same or similar character as 

Counts 3, 4 and 5 and are not based on the same alleged act(s) or transaction(s) and are not 

connected with or constitute parts of any alleged common scheme or plan.  The Indictment itself 

does not even allege such; therefore, Counts 1 and 2 have been misjoined with Counts 3, 4 and 5 

and should be severed for trial.  Rules 8(b), Fed. R. Crim. P. 
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 Rule 8(b) governs in cases involving multiple defendants." United States v. Kopituk, 690 

F.2d 1289, 1312 (11th Cir. 1982) (collecting cases); United States v. Meester, 762 F.2d 867, 883 

(11th Cir. 1985) ("Fed. R. Civ. P. 8(b), rather than 8(a), governs joinder in cases of multiple 

defendants."). This distinction is important because Rule 8(b) is more restrictive than Rule 8(a). 

Rule 8(a) allows the joinder of claims of "the same or similar character," while Rule 8(b) does 

not. Fed. R. Civ. P. 8.  If it were otherwise, "some defendants could be charged with crimes 

wholly unrelated to the acts or transactions that justified joining the defendants, solely because 

those unrelated crimes are of a similar character to counts more properly charged."  1A Charles 

Alan Wright et al, Federal Practice and Procedure Criminal § 144 (4th ed.).  It is well 

established that, where the government attempts to join multiple defendants and multiple counts, 

joinder is governed by Rule 8(b), not 8(a) Fed. R. Crim. P.  See United States v. Lane, 735 F.2d 

799, 804 (5th Cir. 1984) ("Because this case involves multiple defendants as well as multiple 

counts, we look to Rule 8(b) for the relevant standards."); United States v. Turoff, 853 F.2d 1037, 

1042-43 (2d Cir. 1988) ("[T]hough both subdivisions of Rule 8 focus on the nature of the acts 

constituting the alleged offenses, 8(b) provides a more restrictive test where multiple defendants 

are involved.").  The Fifth Circuit has stated that the test for whether joinder is proper under Rule 

8(b) is as follows: 

[t]he critical question ... is whether all of the counts are part of the same series of 

acts or transactions. The answer to that depends "on the relatedness of the facts 

underlying each offense .... When the facts underlying each offense are so closely 

connected that proof of such facts is necessary to establish each offense, joinder 

of defendants and offenses is proper. Where there is no 'substantial identity of 

facts or participants between the two offenses, there is no "series" of acts under 

Rule 8(b)."' (Emphasis added). 

 

Lane, 735 F.2d 799, 804 (citation omitted). See also United States v. Nettles, 570 F.2d 

547, 551 (5th Cir. 1978). 
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“Although one of the goals of joinder is to promote judicial economy, a countervailing 

purpose of Rule 8(b) 'is to prevent the 'cumulation of prejudice [growing out of] charging several 

defendants with similar but unrelated offenses." Id. at 1477 (quoting United States v. Bova, 493 

F.2d 33, 35 (5th Cir. 1974)). The joinder rules, therefore, mitigate the possibility that evidence 

from one count will spill over and taint the defense on another count. See United States v. Levine, 

546 F.2d 658, 662 (5th Cir. 1977). 

The subject case is similar to United States v. Nettles, 570 F.2d 547, 552 (5th Cir. 1978), 

where the Fifth Circuit concluded that joinder of three separate conspiracies was improper 

despite some common membership between the conspiracies.  In Nettles, the Fifth Circuit held 

that mere common membership of several policemen in three similar but separate conspiracies 

did not provide the "substantial identity of facts or participants" required for joinder under Rule 

8(b).  Nettles, 570 F.2d at 551.  In Nettles, three police officers allegedly provided protection to 

three separate illegal gambling operations. Id. at 550. The officers protected the gambling 

establishments from raids or, if unable to stop a raid, would provide warning in advance of a raid 

to the operators of the gambling operations. Id. The Fifth Circuit found that the three alleged 

conspiracies, though all involving the same three police officers providing protection to illegal 

gambling operations, were independent conspiracies and joinder was therefore improper. ld. at 

551. Here, the misjoinder of Counts 1 and 2 with Counts 3, 4 and 5, is apparent from face of the 

Indictment itself.  Counts 1 and 2 involves this Defendant and alleged conspiracy and alleged 

fraud relating to a federal program under 18 USC § 666.  Counts 3, 4 and 5 do not involve this 

Defendant at all, and allege mail fraud relating to diverting funds due the State of Mississippi to 

their own personal gain apparently from a checking account pursuant to 18 USC § 1341 and 

1349.  In this case, there is clearly no “substantial identity of facts or participants” between 
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Counts 1-2 versus Counts 3-5; therefore, there is no "series" of acts under Rule 8(b) and joinder 

was therefore improper.  Counts 1 and 2 should therefore be severed from Counts 3, 4 and 5 for 

trial. 

III. 

SEVERANCE RULE 14, FED. R. CRIM. PROC. 

This case also merits a severance under Rule 14, Fed. R. Crim. P. as a consolidated trial 

on Counts 1 through 5 will prejudice this Defendant.  Counts 1 and 2 of the Indictment involving 

this Defendant allege a single alleged transaction covering a period of only 4 months from April, 

2011 to July, 2011. 

In reviewing a claim of multiple conspiracies, the Fifth Circuit considers (1) the time 

frame; (2) the locations of the events charged as part of the conspiracy; (3) the persons acting as 

co-conspirators; (4) the statutory offenses charged in the indictment; and, (5) the overt acts or 

other description of the offense charged that indicate the nature and scope of the activity that the 

government seeks to punish in the case. United States v. Stricklin, 591 F.2d 1112, 1122 (5th 

Cir.), cert. denied, 444 U.S. 963, 100 S. Ct. 449, 62 L. Ed. 2d 375 (1979) (quoting United States 

v. Marable, 578 F.2d 151, 154 (5th Cir. 1978)).  All five (5) considerations in this case support 

the granting of severance. 

Counts 3, 4 and 5 of the Indictment, which do not involve this Defendant at all, allege 

multiple different and completely separate transactions spanning a period almost seven (7) years 

from November, 2006 until July, 2013. Prejudicial spillover cannot be avoided (no matter how 

circumspect limiting instructions could be proposed) in a case such as this one where the 

government seeks a joint trial of multiple defendants charged with different unconnected felonies 

involving financial transactions which span almost seven (7) years.  The danger of confusion is 
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substantial.  See United States v. Bledsoe, 674 F.2d 647, 658-59 (8th Cir. 1982) (finding that 

severance is required because the "danger of jury confusion was substantial" where trial involved 

a lengthy and convoluted presentation of evidence and evidence introduced to prove one scheme 

"infiltrated the jury's analysis" of other alleged scheme).  For example, this Defendant’s counsel 

would be forced to cross-examine the witnesses offered by both the government and the other 

Defendants on Counts 3, 4 and 5, to insure the jury understands this Defendant was not involved 

at all in those alleged acts or transactions spanning seven (7) years.  Such would be highly 

prejudicial to the other Defendants’ defense and/or the government’s case.  Counts 1 and 2 

should therefore be severed from Counts 3, 4 and 5 for trial. 

IV. 

THIS DEFENDANT’S TRIAL ON COUNTS 1 AND 2 SHOULD BE SEVERED 

FROM THE OTHER DEFENDANTS IN COUNTS 1 AND 2. 

 

Defendant, SHEILA TINA SHUMATE, fully cooperated with both State and Federal 

investigators on the issues which are the subject of Counts 1 and 2 of the Indictment.  A 

consolidated trial of all Defendants in Counts 1 and 2 would prejudice this Defendant and 

potentially the other Defendants; therefore, the Court should sever this Defendant’s trial from the 

other Defendants in Counts 1 and 2 or provide any other relief that justice requires. Rule 14 of 

the Federal Rules of Criminal Procedure is to avoid the risk to this Defendant of unfair spillover 

prejudice, jury confusion and potential antagonistic defenses resulting from a joint trial.  See 

Bruton v. United States, 391 U.S. 123, 127-28, 137 (1968). Because of the serious risks of 

prejudice to Defendant, SHEILA TINA SHUMATE, in a joint trial, severance is necessary under 

Rule 14. See Zafiro v. United States, 506 U.S. 534, 539 (1993); Kotteakos v. United States, 328 

U.S. 750, 777 (1946); United States v. Cortinas, 142 F.3d 242 at 248 (5th Cir. 1998) (denial of 

severance was abuse of discretion because defendants association with codefendant’s prior to 
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and after charged conspiracy and because jury instructions were inadequate to mitigate 

prejudicial effect of testimony regarding codefendant’s criminal activities). 

In deciding a Rule 14 motion for severance, the trial court must "balance the right of the 

defendant to a fair trial, keeping in mind the possibility of prejudice in a joint trial, against the 

public's interest in efficient and economic administration of justice, and sever defendants as the 

needs of justice dictate." U S v. Phillips, 664 F.2d at 1016 (5
th
 Cir. 1981) (citing United States v. 

Morrow, 537 F.2d 120, 136 (5th Cir. 1976)). When defendants are properly joined under Rule 8, 

the court should grant severance under Rule 14 where a joint trial would compromise a specific 

legal right of one of the defendants or prevent the jury from making a reliable determination of 

guilt or innocence. U S v. Phillips, 664 F.2d at 1016 (5
th
 Cir. 1981).  While the Government has 

not provided discovery as of the date of the filing of the subject Motion, Defendant submits that 

her defense may be antagonistic to the Co-Defendants and impair both her and the Co-

Defendants’ right to a fair trial and prevent the jury from making a reliable determination of guilt 

or innocence.  Defendant reserves her right to amend or supplement this Motion after review of 

discovery to be produced by the government. 

Pursuant to Rule 14(b), Fed. R. Crim. P., this Defendant also moves the Court, before 

ruling on Defendant's Motion to Sever, to order the government to deliver to the Court for in 

camera inspection the defendants’ statements that the government intends to use as evidence at 

the trial of Counts 1 and 2. 

 WHEREFORE, PREMISES CONSIDERED, the Defendant moves this Court for a 

severance as requested herein and requests that the Court sever Counts 1-2 from Counts 3-5 on 

the grounds of misjoinder under Rule 8(b) and prejudicial joinder under Rule 14 to be tried 

separately and apart from any trial of the remaining counts in the Indictment and to sever this 
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Defendant’s trial from the Co-Defendants in Counts 1 and 2 on the grounds set forth herein and 

at a hearing hereon. 

RESPECTFULLY SUBMITTED this the 25th day of November, 2013. 

SHEILA TINA SHUMATE, Defendant 

 

BY AND THROUGH HER ATTORNEYS OF 

RECORD, 

 

BOYCE HOLLEMAN & ASSOCIATES 

 

BY: s/ Tim C. Holleman    

 Tim C. Holleman 

 

 

CERTIFICATE 

 

 I, Tim C. Holleman, do hereby certify that I have this date forwarded a copy of the 

foregoing BRIEF IN SUPPORT OF MOTION FOR SEVERANCE, via electronic filing, to all 

counsel of record. 

 This the 25th day of November, 2013. 

        //s// Tim C. Holleman  

        Tim C. Holleman 

 

 

 

Tim C. Holleman (Ms Bar #2526) 

BOYCE HOLLEMAN & ASSOCIATES 

1720 23rd Ave./Boyce Holleman Blvd. 

Gulfport, MS 39501 

Telephone: (228) 863-3142 

Facsimile: (228) 863-9829 

Email: tim@boyceholleman.com 
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