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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

 

UNITED STATES OF AMERICA 

 

v.       CRIMINAL CASE NO. 3:07CR192-b-a 

 

DAVID ZACHARY SCRUGGS 

 

 

PETITIONER’S NOTICE OF APPEAL AND 

MOTION FOR A CERTIFICATE OF APPEALABILITY 

 

 Petitioner David Zachary Scruggs hereby files his notice of appeal and respectfully 

requests that this Honorable Court grant him a Certificate of Appealability (COA) on all issues.  

  ―In a 28 U.S.C. § 2255 proceeding, the applicant cannot take an appeal unless a circuit 

justice or a circuit or district judge issues a certificate of appealability under 28 U.S.C. § 

2253(c).‖  Fed. R. App. P. 22.  A COA will be granted if the petitioner makes ―a substantial 

showing of the denial of a constitutional right.‖  28 U.S.C. § 2253(c)(2). To make such a 

showing, a petitioner need only ―demonstrate that the issues are debatable among jurists of 

reason; that a court could resolve the issues [in a different manner]; or that the questions are 

adequate to deserve encouragement to proceed further.‖ Barefoot v. Estelle, 463 U.S. 880, 893 n. 

4 (1983) (citation and internal quotation marks omitted).   The threshold is low.  Any doubt 

regarding whether to grant a COA is resolved in favor of the petitioner.  Fuller v. Johnson, 114 

F.3d 491, 495 (5th Cir.1997).   

There are a number of issues that ―are debatable among jurist of reason‖ arising from the 

Court‘s Order.  Petitioner reviews the issues below, but for the sake of expediency, simply 

incorporates by reference the authorities and facts previously brought to the attention of this 

Court. 
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I. The “Affirmative Acts of Concealment” That Were Not Actions to Conceal. 

It is at least debatable whether this Court was correct when it determined whether the 

facts in this case amounted to affirmative acts of concealment, which are required for misprision 

of felony.  This Court acknowledged that Fifth Circuit doctrine requires that there must be ―a 

separate act not necessary to the original conspiracy, but [] an affirmative act of concealment of 

that conspiracy.‖ D.E. 371 at 18-19; U.S. v. Davila, 698 F.2d 715, 720 (5th Cir., 1983).  Still, the 

Court was unable to point to any affirmative acts that actually concealed the conspiracy but 

instead ruled that Petitioner committed misprision because ―he failed to disclose‖ that a felony 

was being committed in his presence.   D.E. 371 at 20 (emphasis added).  This is not an 

affirmative act of concealment, it is, at most, a negative action, that is, a nonact.  The Fifth 

Circuit has repeatedly struck down as insufficient a misprision charge that relies only on a 

nonact.  Indeed,  settled letter law holds that ―the mere failure to report a felony is not sufficient 

to constitute a violation of the misprision statute.‖  United States v. Davila, 698 F.2d 715, 717 

(5th Cir.1983).
1
  Reasonable jurists could thus debate whether this Court appropriately applied 

Fifth Circuit doctrine. 

II. This Court’s Claimed Jurisdiction to Punish Behavior That Is Not Proscribed by 

Any Criminal Statute. 

It is at least debatable whether this Court was correct when it held that ―the question of an 

insufficient information [that does not charge a federal crime] is not a ‗jurisdictional‘ issue.‖ 

D.E. 371 at 16.  This Court‘s holding was contrary to the jurisdictional statute in 18 U.S.C. sec 

3231 (1970) and the explicit holdings in United States v. Meacham, 626 F.2d 503, 509-10 (5th 

                                                 
1
 Even if the statute allowed conviction for ―failing to disclose,‖ this would violate the constitutional right 

against self-incrimination and such regulation would be beyond Congress‘s commerce clause power.   See State of 

Florida v. U.S. Dept. of HHS, (11-11021-HH) (11
th

 Cir., Aug 12, 2011) (holding that the mandate for individuals to 

purchase insurance was unconstitutional, in part because it regulated non-action).  This point applies to the 

conspiracy charge as well; regardless of the theory a person cannot be punished for doing nothing. 
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Cir.1980) and United States v. Thor, 554 F.2d 759, 762 (5th Cir., 1977).  This Court held that the 

United States Supreme Court implicitly overruled Thor and Meacham when it was dealing with a 

sentencing issue in United States v. Cotton, 535 U.S. 625(2002), where there was no dispute that 

the indictment properly alleged a crime (and thus the issue was not squarely presented), and this 

Court held that the Fifth Circuit also overruled these cases in U.S. v. Cothran, 302 F.3d 279, 283 

(5th Cir., 2002), where a valid superseding indictment secured jurisdiction (and thus the issue 

was not squarely presented).  It is clear that reasonable jurists would debate this Honorable 

Court‘s reading of these cases, given that many other courts continue to recognize 18 U.S.C. § 

3231, Meacham, and Thor are all good law.  See e.g., U.S. v. Peter, 310 F.3d 709, 714 (11th Cir.,  

2002) (directly stating that Cotton did not overrule Meacham); Williams v. U.S., 684 F.Supp.2d 

807, 825 (W.D.Tex.,2010)(―Nothing has changed in the law or upset the rationale of Meacham 

from the time the Fifth Circuit rendered its decision therein,‖).  See D.E. 377 at 17 (collecting 

other cases).   Reasonable jurists would debate this Court‘s apparent holding that it has 

jurisdiction to accept pleas and incarcerate people for non-criminal behavior.
2
  It is clear, 

therefore, that the COA standard is met here. 

III. The Requirement to Prove Actual Innocence of Foregone Charges. 

This Court required that Petitioner prove he was ―actually innocent‖ of the honest 

services fraud charges that the Government dismissed, due to Petitioner‘s alleged ―procedural 

default‖ of failing to appeal this Court‘s error in rejecting the Skilling argument several years 

before Skilling was decided.  D.E. 400 at 4 (citing Bousley v. United States, 523 U.S. 614 

(1998)).  Reasonable jurists would debate whether Bousley‘s actual innocence requirement 

                                                 
2
  This is a departure from the accepted notion that the Federal courts have limited jurisdiction.  See Fed. R. 

Civ. Proc. 12(b)(1) (requiring that the Court determine whether the factual allegations vest it with jurisdiction); 

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). 
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applies here, ―‘when the state of the law at the time ... did not offer a ‗reasonable basis' upon 

which to challenge the [plea],‘ [such] that [it] constitutes ‗cause for failing to raise the issue at 

that time.‘‖  Reed v. Ross, 468 U.S. 1, 13 (1984).  In Stayton v. U.S., 766 F.Supp.2d 1260 n7 

(M.D.Ala.,2011), the court held that Skilling was such a ―clear break with the past‖ that it 

excused counsel‘s failure to raise the issue on appeal.  The court held that Reed required the 

Court to grant post-conviction relief without an actual innocence analysis.  Stayton applied 

exactly the same retroactive Supreme Court decision at issue here, and thus reasonable jurists 

have already started the debate this Court‘s holding that actual innocence applies to cases like 

this.    

And Stayton is not alone.  Another district court has held likewise, writing that, ―It is 

beyond doubt that there is good cause for Mr. McDonnell's failure to raise his challenge to the 

Honest Services Fraud conviction and sentence in his direct appeal; there would have been no 

basis for him to have done so based on the existing case law at the time of his trial and appeal.‖    

United States v. McDonnell, SACV 10-1123 DOC, 2011 WL 2463194 (C.D. Cal. June 20, 2011).  

The McDonnell court thinks that it is ―beyond doubt‖ that this Court erred in embarking on an 

actual innocence analysis; thus, there can be little doubt that the COA standard is met here.  See 

also, United States v. Jaramillo, 413 F. App'x. 979, 980 (9th Cir. 2011) (excusing appellant‘s 

failure to raise a Skilling argument because Skilling had not yet been decided).
3
   

                                                 
3
 Reasonable jurists would also debate whether actual innocence would apply to this case, if it were 

properly considered under the coram nobis rule, given that Petitioner explicitly made such a request in his original 

Petition and is no longer in custody.  See United States v. Panarella, CRIM.A. 00-655, 2011 WL 3273599 (E.D. Pa. 

Aug. 1, 2011 (post-Skilling case, declining to require actual innocence analysis, where ―the United States has been 

unable to cite, and the Court has been unable to find, any cases in the coram nobis context that have applied an 

‗actual innocence‘ requirement.‖)  Petitioner also asserts error for the court deciding this case on the basis of statute 

of limitations, which does not apply to coram nobis.   
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IV. This Court’s Presumption of Guilt for Crimes That Were Never Proven nor 

Admitted, A Presumption Which Has No Basis in Bousley. 

It is at least debatable whether this Court was correct in starting with a ―strong 

presumption‖ that Petitioner is guilty of crimes that the Government never proved, which the 

Government actually abandoned,  and to which Petitioner never pleaded guilty or otherwise 

confessed.
 4

  The fundamental distinction that the Court fails to draw is between § 2255 actions 

to undo a guilty plea to a crime to which the defendant pled guilty or was convicted by a jury on 

the one hand, versus charged crimes later abandoned by the Government on the other hand.  In 

the former, the presumption of guilt attaches because there is an admission of guilt or a 

conviction by a jury of guilt.   In the latter, there is no basis for the presumption as the factual 

elements remain disputed.   As to misprision of earwigging, the presumption of guilt would 

properly attach (if that were a federal crime); as to bribery,  no such presumption can attach as 

there is no factually resolved predicate upon which to found the presumption. 

This Court acknowledged that this case was controlled by Bousley v. United States, 523 

U.S. 614 (1998).  There, a defendant pled guilty and challenged that plea after the Supreme 

Court  narrowed the applicability of a criminal statute (as here).  This Court instead relied 

extensively upon Bosley v. Cain, 409 F.3d 657, 665 (5th Cir. 2005), a case in which the 

Petitioner had been tried and convicted by a jury, but sought to have that conviction overturned 

based on new evidence.   Thus, in Bosley, the present issue -- actual innocence of foregone 

                                                 
4
 The Court‘s reliance on this presumption of guilt is woven throughout the opinion and most clearly where 

the Court held that ―the evidence in this case creates ‗a classic swearing match‘ primarily between Balducci‘s 

version of the events versus Backstrom.‖  D.E. 400 at 25.  In fact, Balducci and Backstrom both agree that they 

neither of them directly told Petitioner about any bribe, and neither one ever saw him say or do anything to agree 

thereto.  But even if there was a ―swearing-match‖, a properly instructed juror, instructed on the presumption of 

innocence in particular, would return a not-guilty verdict. This is especially the case here, where the testimony and 

evidence introduced at the Hearing actually showed a ―swearing match‖ between Balducci‘s version of events 

(whom the evidence showed had his own bias and credibility problems) and that of all of the other alleged 

conspirators: Backstrom, Patterson, and Richard Scruggs, as well as disinterested third party witnesses Ashley 

Young and Angela Edwards. At worst, it was a ―he said – they said‖.  Instead, this Court resolves every dispute 

against Petitioner, apparently on the basis of this presumption of guilt.   
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charges -- simply was not presented.  Still, this Court relied on Bosley to hold that, ―Petitioner 

‗comes before the court with a strong – and in the vast majority of cases conclusive – 

presumption of guilt.‘‖  D.E. 400 at 4 (citing Bosley, 409 F.3d at 664) (emphasis added).
5
  In 

Bosley, a presumption of guilt was sensible, since the Petitioner had been tried and convicted of 

the crime that he sought to set aside.  See Schlup v. Delo, 513 U.S. 298, 326 (1995) (―Having 

been convicted by a jury of a capital offense, Schlup no longer has the benefit of the presumption 

of innocence
 
.‖); Morrison v. People of State of California, 291 U.S. 82, 88-89 (1934) (the 

burden of proof may be lifted from the state in criminal prosecutions and cast on a defendant 

[only if the state] shall have proved enough to make it just for the defendant to be required to 

repel what has been proved‖).  Here, however, it is undisputed that Petitioner‘s guilty plea 

involved a non-crime, and the Government has never proven and Petitioner never admitted a 

bribery crime.   Accordingly, in Bousley, when the Court required a showing of actual innocence 

on foregone charges – those never proven or admitted -- the Supreme Court imposed no such 

presumption of guilt.  523 U.S. at 624.   

A  presumption of guilt under these circumstances is, frankly, contrary to basic tenets of 

American law.  Coffin v. U.S., 156 U. S. 432, 453 (1895) (―The principle that there is a 

presumption of innocence in favor of the accused is the undoubted law, axiomatic and 

elementary, and its enforcement lies at the foundation of the administration of our criminal 

law.‖).
6
  Moreover, a presumption of guilt is incoherent with the legal standard that this Court 

                                                 
5
 Similarly, this Court erroneously relied upon Bosley to hold that, ―for an actual innocence claim to be 

credible, a petitioner must support his claim with new, reliable evidence ‗whether it be exculpatory, scientific 

evidence, trustworthy eyewitness accounts, or critical physical evidence.‖  D.E. 400 at 5 (citing Bosley and Schlup).  

Bousley requires no such ―new evidence.‖  That requirement of ―new evidence‖ is completely inapposite in cases 

like Bousley and the present one where the law has been retroactively changed.  
6
 The Court might theorize that Petitioner waived the presumption of innocence with regard to bribery 

charges by pleading guilty to a different, non-bribery allegation (that turned out to not even be a crime).  However, a 

waiver must be knowing, voluntary, and intelligent, but Petitioner was never notified that his pleading guilty to one 

thing would create a legal presumption of guilt with regard to a different crime altogether, one that the Government 
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elsewhere acknowledges, to determine what a reasonable, properly-instructed juror would do.  

D.E. 371 at 8.  A properly instructed juror would hear and be guided by  Fifth Circuit Pattern 

Instruction 1.01, which requires the jurors to presume innocence.  Id.  This Court never explains 

how it reconciled its presumption of guilt and the instruction‘s  presumption of innocence, in the 

very same legal standard.  Given this facial incongruity, reasonable jurists would thus debate 

whether this Court erred when it ventured outside of the controlling Supreme Court authority and 

instead presumed Petitioner guilty of the crimes that he never admitted and the Government 

abandoned rather than proved. 

V.   This Court’s Usage of a One-Sided Legal Standard for Actual Innocence 

That the Supreme Court Has Specifically Considered and Rejected in Schlup.  

It is at least debatable whether this Court correctly applied the legal standard for actual 

innocence, which this Court correctly acknowledged was whether, ―in light of all the evidence, it 

is more likely than not that no reasonable juror would have convicted him.‖  D.E. 400 at 4, 

Bousley, 523 U.S. at 623 (emphasis added).  This is a ―probabilistic determination‖, one that 

turns one that requires ―proof beyond a reasonable doubt.‖  Schlup, 513 U.S. at 299-300 

(emphasis added).  In actually reviewing the evidence in this case, however, the Court instead 

repeatedly required the Petitioner to show that no reasonable juror ―could” convict him, utilizing 

this incorrect legal standard more than a dozen times.
7
  In all these individual findings of fact, the 

                                                                                                                                                             
dismissed.  Indeed, in the plea negotiations, Petitioner staunchly refused to admit guilt to any bribery scheme, and 

this Court knew as much.  It is also clear that the Court erred when it held that Petitioner had waived the entrapment 

defense to one crime, by pleading guilty to an altogether different non-crime. D.E. 371 at 24.  The Court held that, 

―Allegations which could have been raised on direct appeal may not be asserted on collateral review in a § 2255 

motion.‖  Id.  On appeal of his conviction of the non-crime of conspiracy-to-earwig, Petitioner could not have raised 

entrapment with regard to the crimes that the Government dismissed, because the Government dismissed those 

crimes.  Only now that the Government reasserts those crimes is it possible to assert his defense.  None of the cases 

cited by the Court pertain to such a case of foregone charges. Id. 
7
 See D.E. 400 at 12 (―A reasonable juror could choose to believe …‖); 14 (―A reasonable juror could 

conclude…‖); 18 (―A reasonable juror could easily conclude…‖); 18 (―A reasonable, properly instructed juror could 

find…‖); id. (This ―is a reasonable conclusion that a juror could make…‖); 19 (―A reasonable juror could 
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Court failed to make the ―probabilistic determination‖ required by Supreme Court, but instead 

simply decided that it would be possible for a juror to decide against Petitioner, because there is 

at least a shred of evidence against him.
8
  Probability and possibility are vastly different 

concepts, and they represent distinct legal tests, as is recognized throughout the law.
9
  In short, 

the Court has required Petitioner to show that it would be impossible for the Government to win 

in front of a jury. 

In doing so, this Court has actually applied the standard for insufficient evidence claims 

announced in Jackson v. Virginia, 443 U.S. 307 (1979), ―which focuses on whether any rational 

juror could have convicted.‖  Schlup, 513 U.S. at 330.  The Supreme Court has already rejected 

this Court‘s methodology, writing that the Jackson standard ―is by no means equivalent to the 

standard‖ for actual innocence claims.  Id.  ―Under Jackson, the use of the word ‗could‘ focuses 

the inquiry on the power of the trier of fact to reach its conclusion. Under Carrier [endorsed by 

Schlup], the use of the word ‗would‘ focuses the inquiry on the likely behavior of the trier of 

fact.‖  Id.  By converting every ‗could‘ to a ‗would‘, this Court has essentially assumed that at 

every opportunity, every reasonable juror would be reflexively biased against the Petitioner and 

would simply ignore any evidence that this Court and/or the Government disliked.
10

   

                                                                                                                                                             
conclude…‖); 22 (―A reasonable juror could conclude…‖); id. (―A reasonable juror could conclude…‖); 22 (―A 

reasonable juror could choose not to believe…‖); 22 (―A reasonable juror could believe…‖); 25 (―A reasonable 

juror, from the evidence following that meeting, could justifiably believe…‖); 26 (―A reasonable juror could easily 

conclude…‖) 
8
 This ―could‖ legal standard is also incoherent with the very idea of allowing the Petitioner to put on 

evidence at the Section 2255 hearing.  No matter how much evidence Petitioner put on, a jury ―could‖ disregard it as 

long as the Government had the slightest shred of evidence to the contrary.  That is an exercise in futility.   
9
 See Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193(distinguishing ―realistic probability‖ from 

―theoretical possibility‖);  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (distinguishing between the standards for 

probability and possibility, with plausibility in between them). 
10

 This tilt is reflected in this Court‘s one-sided recitation of the evidence that consistently ignored the 

overwhelming amount of exculpatory evidence that established reasonable doubt.  For example, this Court was 

quick to cast speculative dispersions on the credibility and motivations of witnesses Ashley Young and Sid 

Backstrom that were, with respect, inappropriate and unsupported by their testimony or the evidence.   The Court 

completely ignored two things that no reasonable juror would: (1) the documentary evidence of Balducci‘s lack 

credibility (numerous lies to the Grand Jury, the FBI, and this Court);  as well as (2) Balducci‘s own admitted 
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In contrast, a probabilistic assessment of what reasonable jurors would do requires a 

review of all the evidence, and a fair assessment of how jurors would weigh that conflicting 

testimony, since that, after all, is the very function of the jury.  Tennant v. Peoria & P. U. Ry. 

Co., 321 U.S. 29, 35, (1944) (―The very essence of its function is to select from among 

conflicting inferences and conclusions that which it considers most reasonable.‖).  Jurists of 

reason would reject this Court‘s one-sided approach that the Supreme Court repudiated, and the 

COA standard is clearly met here.   

VI.   The Court’s Imposition of Liability for Conspiracy Without Finding That 

Petitioner Knowingly and Voluntarily Joined the Government’s Conspiracy. 

It is at least debatable whether the Court failed to find an essential element of the 

conspiracy crime:  a voluntary joining.  There are two conspiracies here, one non-criminal and 

one criminal.  The first is the conspiracy to earwig Judge Lackey.  That is no longer a crime 

under Skilling because it involved no payments of money.  Petitioner was involved in that 

conspiracy and never denied it.  And since the Court finds that Mr. Balducci‘s testimony is all 

that matters, Mr. Balducci confirmed that that conspiracy hatched in March, 2007,  involved no 

money at all – only a friend (Balducci) seeking a favor for himself from a friend (Lackey).  The 

second conspiracy, hatched by the Government,  involved a payment of money to Judge Lackey 

                                                                                                                                                             
motivation to do anything to avoid missing his children‘s high school graduation due to a severe prison sentence.  

See D.E. 390 at 37-40 (collecting this evidence).  Balducci‘s memory of the events in Backstrom‘s office is credited 

even though he testified that he had never heard the November 1 tape and misstated those events to the Grand Jury 

less than one month later.  Yet Ashley Young‘s memory is doubted.  Ms. Young lost a job as a result of those 

events,  whichwere as memorable to her for that reacon as they were to Mr. Balducci.  

Moreover, on the gratuity-versus-bribe question, although this Court could cite no evidence concerning 

Petitioner‘s knowledge that money was being paid as a bribe in particular, this Court substituted other people‘s 

minds and noted that, ―Balducci testified that it was a quid pro quo, Patterson testified that it was a quid pro quo.‖  

D.E. 400 at 26.  Even if their state of mind was determinative, the Court ignores the fact that both of these witnesses 

also said that they would have paid the money ―unrelated to the order.‖  Hearing Tr., Vol I, pp. 45-47, Vol. II, 192-

193.  Moreover, the Court ignores the fact that, prior to any discussion of money with Petitioner, Judge Lackey had 

already provided a signed order, as the law required (which Petitioner did know).  Such a one-sided recitation of 

evidence fails to account for what a reasonable jury would have done. 
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by Balducci with the knowledge of some (though not all) of the partners in the Scruggs Law 

Firm.   

The Court describes Petitioner‘s involvement in a non-criminal ―scheme‖ to get a 

favorable ruling from Judge Henry Lackey, and then erases the line between the two 

conspiracies, melding them into a single conspiracy for purposes of analysis.  Indeed the Court  

uses the passive voice to describe ―when the scheme escalated into bribery,‖ omitting the fact 

that the Government was the prime mover in that escalation, and reasoning as if Petitioner were 

an active and fully informed participant in the latter conspiracy.  D.E. 400 at 22.  From there, the 

Court makes the easy leap forward and says that Petitioner ―took no steps to withdraw from the 

conspiracy.‖  Id.  But the premise is fatally flawed and thus the leap comes from thin air.  To be 

sure, Petitioner never asserted withdrawal as a defense to the conspiracy charge – nor was he 

required to.  In this Country, one cannot be held criminally liable for ―failing to withdraw‖ from 

a conspiracy when there is no evidence that he ever joined one in the first place.   

The real issue is the one the Court skipped – the necessity of a finding that Petitioner did 

or said something to join the bribery criminal conspiracy, upon learning of its illegal purpose.  

Relying solely on Balducci‘s testimony as did the Court, the only time Petitioner heard anything 

about any payment to Judge Lackey was on November 1, 2007.  And then it was in ambiguous 

code that Balducci testified to having never used before with Petitioner or any other member of 

his firm.  And even assuming that Petitioner automatically understood that the never before used 

coded reference to mean that Balducci had already paid the Judge $40,000 and intended to pay 

him another $10,000 – an impossible leap for sure, there is no evidence—none—that  Petitioner 

affirmatively assented in any way.   The criminal law and due process require much more than 

speculation to sustain a conviction.  A juror, scrubbed clean of prejudices by voir dire or tainted 
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by earlier knowledge and properly instructed by this Court would have no evidence and no 

reasonable inference upon which to base a finding beyond a reasonable doubt that  Petitioner 

committed an affirmative act to join the conspiracy to bribe Judge Lackey on the only day he 

allegedly heard any of it – November 1, 2007.  

The Fifth Circuit has held that, ―the membership of a defendant, or any other person, in a 

conspiracy, must be established by the evidence in the case as to his own conduct, what he 

himself willfully said or did.‖  U.S. v. Bright, 630 F.2d 804, 822 n35 (5th Cir., 1980)(emphasis 

added).  ―[T]he government must prove that each defendant objectively manifested an intent to 

participate in the criminal enterprise, and that mere association with nefarious characters is not a 

ground to convict.‖  Id.  ―Conspiracy is an inchoate offense, the essence of which is an 

agreement to commit an unlawful act.‖  Iannelli v. United States, 420 U.S. 770, 777 (1975).  

―[T]here must be evidence sufficient to warrant belief beyond reasonable doubt that the 

defendant intentionally entered into an agreement to do an illegal act.‖  United States v. Alvarez, 

610 F.2d 1250, 1255 on reh'g, 625 F.2d 1196 (5th Cir. 1980). ―The government must show 

beyond a reasonable doubt that the defendant had the deliberate, knowing, and specific intent to 

join the conspiracy.‖ U.S. v. Jackson, 700 F.2d 181, 185 (5th Cir., 1983).  Likewise, The Fifth 

Circuit Pattern Jury Instruction 2.20 explicitly requires the conjunction of knowledge and action, 

requiring proof beyond a reasonable doubt that ―the defendant knew the unlawful purpose of the 

agreement and joined in it willfully, that is, with the intent to further the unlawful purpose.‖ 

To repeat: That evidence is and has always been non-existent here.  Unlike as to Sid 

Backstrom, there is no allegation that Petitioner said anything like, ―you are covered, do it.‖  And 

unlike Richard Scruggs, Petitioner did not say, ―I‘ll take care of it.‖  Those sorts of words, 

following alleged notice that the judge wanted money, arguably evince an agreement to pay it.  
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For Petitioner, however, there is not even an allegation, much less proof, that he ever said or did 

anything to express such an agreement.  At most, Petitioner silently turned and walked away.  

Even if this Court wants to believe that Petitioner knew about the Government‘s scheme and 

failed to stop it, ―proof of mere negative acquiescence will not suffice‖ for conspiracy liability.  

United States v. Cowart, 595 F.2d 1023, 1035 (5th Cir. 1979).  Likewise, in the context of 

commercial law, Courts do not hold people to oral contracts merely because street hawkers yell 

offers to them as they walk by.  An agreement – the essential element of both conspiracies or 

contracts – requires some affirmative assent that is altogether missing here.  See Houston Dairy, 

Inc. v. John Hancock Mut. Life Ins. Co., 643 F.2d 1185, 1186 (5th Cir. 1981) (―It is fundamental 

that a contract is formed only upon acceptance of an offer. … In Mississippi, the courts have 

long recognized that for acceptance to have effect, it must be communicated to the proposer of 

the offer.‖).  If this were a civil breach of contract case alleging that Petitioner agreed but failed 

to pay $10,000 for an actual load of real sweet potatoes, it would not survive summary judgment 

or directed verdict in any Court based on the November 1 tape and the testimony before this 

Court.  This Court‘s theory that an agreement can be reached by one party mumbling in never-

used-before code , when the other never responds, is a radical departure from the American 

conception of law and liberty, one that would be debated by jurists of reason. 

VII.   The Court’s Reliance upon Unethical Behavior to Impose Criminal Liability, 

Even Though Skilling Decriminalized that Behavior. 

It is at least debatable that this Court improperly relied upon unethical, but non-criminal 

behavior, as a basis for imposing conspiracy liability.  This Court held that, ―It is clear from the 

evidence presented that Petitioner shared the interest of his co-defendants in securing a favorable 

ruling from Judge Lackey in the Jones lawsuit and sought by his actions to make the venture 
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succeed.  The record is clear that Petitioner not only agreed to but encouraged Balducci‘s ex 

parte contacts with Judge Lackey for a favorable ruling, when Balducci was not even an attorney 

in the case.‖  D.E. 400 at 22.  True.  But all that goes only to the first, non-criminal conspiracy, 

which Mr. Balducci indicated even he abandoned.  Tr. Vol I at 43 (―Q. Had you sort of walked 

away from this in your own mind? A. Yes.‖).   Indeed, Judge Lackey conducted a hearing with 

the parties to the Jones case in July, 2007. A ruling from the Court was expected precisely 

because there had been such hearing.  At that point every member of the earwigging conspiracy 

would reasonably have thought that the earwigging was completed and the judge would rule in 

accordance with the law.  Balducci so testified.  The second conspiracy – the bribery conspiracy 

– began with Judge Lackey‘s call to Balducci.   This Court erred precisely because it assumed 

without evidentiary support that Petitioner joined the bribery conspiracy that began in August  

without evidence to support that conclusion.  But this first conspiracy evidence – non-criminal 

behavior – cannot form the  basis for imposing criminal liability, as that would essentially violate 

the mandate of Skilling v. United States, 130 S. Ct. 2896 (2010), which circumscribed honest 

services fraud statute to schemes involving bribery.  

Alternatively, it appears that the Court may be referencing the fact that Petitioner shared 

interests with the admitted conspirators, but the Fifth Circuit has explicitly condemned the sort of 

reasoning the Court here employs.  U.S. v. Boruff, 909 F.2d 111, 118 (5th Cir., 1990) (―[T]he 

mere fact persons have associated with each other to discuss common aims and interests does not 

necessarily establish the existence of a conspiracy.‖);  U.S. v. Velgar-Vivero, 8 F.3d 236, 241 

(5th Cir., 1993) (―It is not enough ... that the evidence places the defendant in a climate of 

activity that reeks of something foul.‖).   Thus, reasonable jurists would debate this point. 
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VIII. This Court’s Theory That a Person Can Somehow Join a Conspiracy Before 

Even Learning About The Criminal Purpose 

This Court‘s proposition that someone can implicitly join a conspiracy through certain 

actions that occurred prior to being notified that there is a criminal scheme at all is debatable to 

a reasonable jurist to say the least.  In particular, this Court condemned Petitioner for ―aiding the 

venture by actively examining and suggesting revisions for the order on November 1, 2007.‖  

D.E. 400 at 22.  But this was no more than an extension of the earwigging conspiracy.  From the 

perspective of the Petitioner (whose mens rea is what matters here), that conversation had 

nothing to do with any bribery conspiracy.  A reasonable jurist could debate whether the fact that 

Petitioner simply talked about the meaning of an order that followed a hearing between the 

parties is at all inculpatory.
11

  But no reasonable jurist could hold that this particular conversation 

is proof of participation in a criminal conspiracy, because it occurred prior to Balducci‘s first 

use of coded language – ―sweet potatoes‖. Hearing Tr., Vol. I at 113. (―Q. So you've testified 

that you've never spoken to Mr. Zach Scruggs about the bribe at all up until this particular point 

[at the end of the November 1 conversation]?  A. That's correct.‖)  See also id., at 119-120 (―Q. 

What hadn‘t you told them about? A. About getting the more money.  Q. Or money at all as to 

Zach - - A. True. Q. - - right? A. Yes.‖).   

                                                 
11

 The November 1 transcript shows that Petitioner made no edits to the proposed order. Instead he just 

agreed that it ―didn‘t make sense.‖ In fact, Petitioner simply said that ―I don‘t know how to clean it up other than, 

uh, ‗cause I don‘t know what he [Judge Lackey] is trying to say. I mean its not bad, but I don‘t know what his intent 

was.‖ Nov. 1, 2007 Recording Tr. at 21-22. Petitioner left before Mr. Backstrom even approved the Order as written. 

Id. at 30.  In itself, the practice of drafting, editing, commenting upon, and submitting proposed orders is common 

and appropriate, either before or after a judge has indicated his intentions. See e.g., Rayner v. Barbour, 47 So.3d 

128, 133 (Miss.,2010)(―Judge Lackey …instructed counsel for the Board to draft an order that reflected the bench 

ruling.‖); In re Prisock, 5 So.3d 319, 321 (Miss.,2008) (―Prisock stated to the chancery court that he would draft an 

order reflecting same and submit the order to the chancellor and clerk for filing.‖); Smith v. State, 23 So.3d 487, 490 

(Miss.App.,2008)(―The record indicates that …without any ill intent [the attorney] presented a draft sentencing 

order.‖); Campbell v. Davis, 8 So.3d 909, 911 (Miss.App.,2009) ―[T]he circuit court judge signed Campbell's 

original draft order.‖). 
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This Court‘s reliance on actions that predate notice of any criminal intent contradicts the 

law.  As the Fifth Circuit has said, ―even if a conspiracy between two parties is established, not 

every act of a third person that assists in the accomplishment of the objective of the conspiracy is 

a sufficient basis to demonstrate his concurrence in that agreement.‖  Alvarez, 610 F.2d at 1256.  

Thus, saying that Petitioner assisted (even if that were true) is not enough.   The Fifth Circuit 

Pattern Jury Instruction 2.20 explicitly requires the conjunction of knowledge and action, 

requiring proof beyond a reasonable doubt that ―the defendant knew the unlawful purpose of the 

agreement and joined in it willfully, that is, with the intent to further the unlawful purpose.‖   

Likewise, the Fifth Circuit has held that, ―The government must show beyond a reasonable doubt 

that the defendant had the deliberate, knowing, and specific intent to join the conspiracy.‖  U.S. 

v. Jackson, 700 F.2d 181, 185 (5th Cir., 1983).
12

   

In U.S. v. Bland, 653 F.2d 989 (5th Cir., 1981), for example, crew members on a boat in 

the Gulf of Mexico were through their work implicitly furthering a conspiracy to ship marijuana, 

but they only later learned that the boat contained marijuana.  The Fifth Circuit reversed their 

conspiracy convictions because, ―what it all comes down to is that the government failed to 

introduce any evidence that the crew members knew that the barge being towed by the 

―Nautilus‖ was carrying marijuana‖ at the time that they were working on that barge.   Id., at , 

996.  The case here is indistinguishable.  Given all this controlling authority, reasonable jurists 

would debate whether this Court erred when it held that a person could join a conspiracy prior to 

knowing about it.  

                                                 
12

 See also United States v. Maloof, 205 F.3d 819, 830 (5th Cir., 2000) (―Willful participation is an essential 

element of the crime of conspiracy; mere knowledge of a conspiracy does not itself make a person a conspirator.‖) 

United States v. Tenorio, 360 F.3d 491, 495 (5th Cir., 2004) (―An individual's ―[m]ere presence at the scene of a 

crime or close association with a co-conspirator will not support an inference of participation in a conspiracy.‖).  
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IX. The Absence of Evidence That Petitioner Had Knowledge of the Government’s 

Conspiracy or Balducci’s Payments to Judge Lackey. 

It is at least debatable whether there was any evidence that Petitioner understood from 

Balducci‘s never-before-used coded statements about that money was being paid to Judge 

Lackey in return for any Order.  As Balducci himself testified, prior to the end of the November 

1 conversation did he discuss the bribe with Petitioner.  Hearing Tr., Vol. I at 113, 119-120.  

Similarly, Balducci acknowledged that on November 1, he never explicitly told Petitioner that 

another $10,000 had to be carried down to Judge Lackey and ―never had a conversation with 

Zach particularly about $10,000.‖  Id. at 116.  As for the code, Balducci testified that prior to 

November 1 he had never previously used the term ―sweet potatoes‖ with Petitioner or anyone in 

the Scruggs firm. Id. at 114.  Balducci further testified that he never told Petitioner what the code 

was.  Id.  And of course, Balducci acknowledged, as did the November 1 tape, that Petitioner 

never affirmed or even responded to these coded statements.  Id. at 122-123.     

The only thing the Government‘s witness said was that when he made his statements 

about ―sweet potatoes‖ and ―payin for it,‖  Petitioner was close enough to hear it.  Id. at 160.  

One has to concede that these few words are – at best – extremely thin evidence that Petitioner 

was put on notice of a bribery scheme.  All Balducci‘s testimony did, assuming it as the Court 

did to be true, was put Petitioner in the room when the coded comments were said.  But that is 

not enough.   No reasonable jury would find beyond a reasonable doubt from such testimony that 

Petitioner suddenly and instantly became aware of a three-month bribery scheme created by the 

Government, one that Balducci, Backstrom, Patterson, and Richard Scruggs all said was kept 

from Petitioner.  Reasonable jurists would debate whether a properly instructed juror would 

follow this Court in making such an impermissible leap. 
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X.   This Court’s Reliance on Balducci’s Sheer Speculation. 

It is at least debatable whether this Court erred when it repeatedly relied upon a 

government agent‘s unsupported and speculative belief that Petitioner must have known about 

the Government‘s bribery scheme, as a basis for finding Petitioner guilty.  This Court relied on 

the argument that, ―Balducci testified that he always understood Petitioner to be aware of the 

bribe from the beginning based on his discussions with Backstrom and interactions with 

Petitioner.‖  D.E. 400 at 19 (emphasis added).  The Court also quoted, with emphasis, Balducci‘s 

statements on tape while serving as a Government agent that, ―I was just gonna come see you, 

but I could go see Zach or Dick[.] .. I guess may you, maybe you should talk to, to Dick and 

Zach.‖   Id. at 20-21.  Further the Court relied on the claim that, ―Balducci testified that, based 

on his interactions with Petitioner, including but not limited to the recorded conversation of 

November 1, 2007, Petitioner was always aware of the bribe.‖  Id., at 22.
13

   

As noted above, Balducci himself testified that he never said anything about the bribe to 

Petitioner, nor heard Petitioner say anything indicating knowledge of a bribe.  Hearing Tr. Vol. I 

at 105 (―Zach and I were not directly involved together in talking about it, no.‖).  Thus Balducci 

lacks any basis in his own perceptions for this ―understanding.‖  It is sheer speculation.   At least 

expert witnesses have specialized education and experience, but even they must have a specific 

basis for their opinions.  Even if Mr. Balducci had a PhD in mind reading, ―if an opinion is 

fundamentally unsupported, then it offers no expert assistance to the jury.‖  Viterbo v. Dow 

Chem. Co., 826 F.2d 420, 422 (5th Cir. 1987).     

                                                 
13

 The Court provides no citation for this claim that Petitioner was ―always aware‖ and Petitioner is unable 

to find any such testimony in the record.   Petitioner is, however, aware of Balducci‘s direct testimony that he never 

told Petitioner about this bribery scheme that the Government had concocted.  See Tr. Hearing Tr., Vol. I at 119-120 

(―Q. So you've testified that you've never spoken to Mr. Zach Scruggs about the bribe at all up until this particular 

point [at the end of the conversation on November 1]? A. That's correct.‖).  A reasonable jurist would debate 

whether it is appropriate to rely on speculation over direct testimony. 
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Balducci‘s state of mind while serving as a government agent is completely lacking in 

probative value with regard to Petitioner‘s guilt.  It is no better than if Tom Dawson himself 

testified that he ―thought‖ Petitioner was guilty, or if Petitioner introduced testimony from his  

mother saying that she ―thinks‖ he is innocent.  It is sheer opinion, on a question that is reserved 

for the neutral trier of fact.  Washington v. Dept. of Transp., 8 F.3d 296, 300 (5th Cir., 1993).  It 

supports no inference without something more.  U.S. v. Bright, 630 F.2d at 822 (the evidence 

must show what the defendant ―himself willfully said or did‖).  Because the Fifth Circuit has 

condemned reliance on precisely the sort of speculative testimony that this Court has deployed, 

the standard for a COA is met here. 

XI.   This Court’s Failure to Cite Any Evidence that Petitioner Knew that the 

Money Was a Bribe and the Court’s Reliance Instead on the Beliefs of Other 

Persons. 

It is at least debatable whether there is sufficient evidence that Petitioner understood that, 

not only was money being given, but that it was a bribe rather than a gratuity.  The Court 

properly acknowledged that the key question is whether ―Petitioner understood that the money 

being paid to Judge Lackey was a bribe versus a gratuity.‖  D.E. 400 at 26 (emphasis added).  

The record reflects that the only words allegedly spoken to Petitioner about the money are 

completely ambiguous as to its purpose – merely that ―we‘re payin‘ for it.‖  As the Supreme 

Court has said, one can pay ―for or because of‖ an official act, even without intending to 

influence that act.  Bribery requires that specific intent, and a conspiracy to bribe likewise 

requires that specific intent.   U.S. v. Sun-Diamond Growers of California, 526 U.S. 398, 404 

(1999) (citing 201(c)(1)(B)).  Whitfield v. U.S., 590 F.3d 325, 354 (2009).  Here, however, there 

is no evidence of a specific intent. 
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Instead of citing any specific statement by Balducci or anyone else to Petitioner that 

would make that distinction for him – such as ―we‘re payin‘ for it, because otherwise he won‘t 

do it‖ -- the Court instead goes far afield.  As the ―foremost‖ consideration, the Court noted that, 

―Petitioner admitted in the factual basis supporting his plea, that on October 18, 2001, he ‗was 

aware . . . that Judge Lackey‘s ruling was based, in part, on something other than the merits of 

the lawsuit; that is, Balducci‘s personal relationship with Judge Lackey.‘‖  Id.  This is indeed an 

admission about Petitioner‘s understanding – he understood that Judge Lackey had been 

influenced by Balducci‘s personal relationship. Again, this is the first, non-criminal conspiracy.   

This admission does not at all suggest that when the Government inserted money into the picture, 

Petitioner knew of it and agreed to be a part of that plan.     Petitioner‘s  admission does not 

support the Court‘s conclusion that he joined the second conspiracy. 

The Court goes farther afield to show that ―Balducci testified that it was a quid pro quo, 

Patterson testified that it was a quid pro quo, and Judge Lackey‘s statements on the tapes 

establish that it was a quid pro quo.‖  D.E. 400 at 44.  All true.  Patterson and Balducci plead 

guilty to that charge.   But the Court has already acknowledged that it is the Petitioner’s 

understanding that matters for his criminal liability, not the understanding of Balducci, Patterson, 

or Lackey.  D.E. 400 at 26; Morrison, 291 U.S. at 93 (the proof must pertain to the particular 

defendant‘s knowledge).  None of these men testified that they told Petitioner about their 

understandings nor was there a shred of evidence that Petitioner joined by affirmative act the 

bribery conspiracy.   

The Court reasons that, ―the payments themselves contradict Petitioner‘s argument.‖ Id. 

This simply begs the question, obliterating the distinction between the two conspiracies and 

between bribes and gratuities that Congress has created and the Supreme Court has written into 
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the honest services fraud statute.  Sun-Diamond Growers of California, 526 U.S. at 404.  Here 

again, the Court resolves every ambiguity against Petitioner, when the proper legal standard 

requires the opposite.  See United States v. Jaramillo, 413 F. App'x. 979, 981 (9th Cir. 

2011)(Skilling case:  ―While the record is clear that Jaramillo was paid and accepted money, it is 

not clear that the money was in ‗exchange for influence‘.‖); U.S. v. Barcley, 452 F.2d 930, 933 

(8th Cir., 1971)(―Where a communication contains language which is equally susceptible of two 

interpretations, the government carries the burden of presenting evidence serving to remove that 

ambiguity. Absent such proof, the trial court must direct a verdict of acquittal.‖).  Because the 

evidence as to the gratuity-versus-bribe distinction is far from clean, it is at the very least 

debatable by jurists of reason.               

XII. This Court’s Reliance on a Completely Irrelevant Statute, With a Different 

Legal Standard, for Assessing the Interstate Commerce Requirement. 

It is at least debatable whether an email sent between two Mississippi towns (Oxford and 

New Albany) satisfies the ―in interstate commerce‖ requirement of the wire fraud statute.  See 

D.E. 400 at 27.  Indeed, controlling Fifth Circuit authority says that it does not. 

The Court held that ―‘it is beyond debate that Internet and email are facilities or means of 

interstate commerce‘ for the purposes of an interstate nexus to support federal charges.‖  Id. 

(quoting United States v. Barlow, 568 F.3d 215, 220 (5th Cir. 2009)).  However, Barlow was not 

a wire fraud case, but was instead based 18 USC § 1470, a broader federal statute relating to 

child pornography that applies to any use of the ―facilities and means of interstate commerce‖ 

(emphasis added).  In contrast, the wire fraud statute only applies to messages actually 

―transmitted by means of wire, radio, or television communication in interstate or foreign 

commerce.‖  18 USC §1343 (emphasis added).  Other statutes, such as the Hobbs Act, apply to 
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intrastate behaviors that ―affect‖ interstate commerce, but are not at issue here.  ―Congress uses 

different modifiers to the word ‗commerce‘ in the design and enactment of its statutes.‖ Circuit 

City Stores v. Adams, 532 U.S. 105, 115 (2001).  ―[T]he ‗word ―involving,‖ like ―affecting,‖ 

signals an intent to exercise Congress' commerce power to the full.‘ Unlike those phrases, 

however, the general words ‗in commerce‘[found in the wire fraud statute] and the specific 

phrase ‗engaged in commerce‘ are understood to have a more limited reach.‖  Id. (quoting 

Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 277, (1995)).   

This Court‘s holding ignores the plain language of the wire fraud statute and the explicit 

holding of the Fifth Circuit, which requires ―evidence in the record, documentary or otherwise, 

showing that the [wire transmission] crossed state lines.‖  United States v. Izydore, 167 F.3d 213, 

219 (5th Cir. 1999).  Izydore is controlling here.  Even after this Court gave the Government a 

second chance to put on a case, D.E. 395, there is still no evidence in the record that the wire 

transmission crossed state lines.  Reasonable jurists are thus likely to hold that this Court erred 

when it substituted the legal standards from a broader, irrelevant criminal statute to impose 

criminal liability upon Petitioner.   

XIII. This Court’s Holding that the Prosecutor’s Book Is Not in Evidence, Even 

Though The Court Accepted It on the Basis of Judicial Notice. 

It is at least debatable whether this Court erred in refusing to consider the Kings of Tort 

book, which was written by an employee and agent of Petitioner‘s adversary, the United States 

Government.  As a basis for ignoring these written admissions by Mr. Dawson, the Court 

repeatedly relies upon the assertion that the book ―was not introduced into evidence.‖  D.E. 400 

at 31.  See also id., at 32 (―The book was not introduced into evidence…‖).   

The Court ignores four facts:   
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(a) that the relevant portions of the book have been before this Court, without objection, 

for over nine months, see D.E. 303-2 at 13-24;  

(b) that the Government itself asked this Court to take judicial notice of the book, 

Hearing Tr. 5/9/2011 at 40:21-2;  

(c) that the Court agreed to do so, id. (saying, ―okay‖); and  

(d) that the Government‘s own witness, Mr. Tom Dawson, gave sworn testimony that he 

wrote the book, thereby authenticating it.  See 5/9/2011 Hearing Tr., at 63.
14

   

The Fifth Circuit says that, ―a fact judicially noticed is, of course, before the jury.‖  

United States v. Schmitt, 748 F.2d 249, 256 (5th Cir. 1984).  Here, the book is before the 

factfinder who himself took judicial notice thereof.  ―The effect of taking judicial notice is to 

relieve one of the parties to a controversy of the burden of resorting to the usual forms of 

evidence.‖  Id.  For this Court to take judicial notice of the Kings of Tort book, but then refuse to 

consider it because it has not been ―introduced into evidence‖ flatly contradicts this Fifth Circuit 

doctrine.  Petitioner was entitled to rely upon this clear understanding of the meaning of judicial 

notice, even if the Court had something else in mind when it said that it would accept the book 

on judicial notice.     

It is particularly disconcerting for this Court to refuse to consider a primary piece of the 

Petitioner‘s evidence based on this sort of misunderstanding in light of the fact that, when the 

Government had a misunderstanding about the evidence, the Court invited the Government to 

reopen the hearings, after a month had elapsed and post-hearing briefing was complete, a remedy 

that the Government did not even request.   D.E. 395 (―If the Government wants to put on the 

few witnesses it had assembled that day, the court will resume the hearing to allow the 

                                                 
14

 Furthermore, it is noteworthy that the Court‘s ―not introduced into evidence‖ objection is not relevant to 

the summary judgment stage, where the Kings of Tort book was perfectly competent evidence, which the 

Government altogether failed to rebut.  
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Government to put on those witnesses.‖).  There is at least some appearance that these 

procedures are fundamentally unfair, when the Court treats the parties so disparately. 

XIV. The Court’s Conclusion That Farese Did Not Engage in Secret Negotiations, 

Contrary to the Testimony of Farese and All the Witnesses.   

With regard to the ineffective assistance of counsel claim, reasonable jurists will debate 

this Court holding that, ―the court finds that no secret plea negotiations occurred to Petitioner‘s 

detriment.‖  Id., at 33.  The Court seems to reach this conclusion based on the fact that David 

Sanders‘ testimony contradicts Mr. Dawsons‘ book, and the Court prefers to ignore the latter.  

Id., at 32.
15

  However, the only point of disagreement between Sanders and Dawson concerns the 

December 10, 2007 negotiations, wherein Dawson says the prosecutors began putting the 

pressure on Mr. Langston to eventually agree to cooperate, whereas Mr. Sanders says that ―at no 

point prior‖ to January 4, 2008 ―did [the Government] negotiate with Joey Langston and Tony 

Farese.‖  D.E. 400 at 32 (quoting Sanders Aff., Pet‘r‘s Ex. 87, modifications made by the Court).  

Nothing hinges on the question of whether the negotiations began on December 10 or January 4, 

because the ―candid‖ letter from Farese to Petitioner did not come until later in January.  See 

D.E. 400 at 34.  Mr. Farese himself admits in his Bar Response that from January 4 through 

January 7, 2008, while purporting to be Petitioner‘s attorney but before getting any waiver, he 

was actively negotiating with the Government and helping it procure Mr. Langston‘s 

cooperation.  See Mr. Farese‘s Answer (filed under seal pursuant to Order D.E. 333, pages 2-3, 

14-16) Mr. Farese admits that the Government had presented him and Mr. Langston with the 

                                                 
15

 Jurists of reason would also disagree with this Court‘s holding that ―the court is satisfied, based on 

Sanders‘ testimony, that whatever information Petitioner may have allegedly gleaned from Dawson‘s book is 

irrelevant. Petitioner has presented no evidence to contradict Sanders‘ testimony besides the book[.]‖  D.E. 400 at 

32 (emphasis added).  This Court apparently found that Mr. Sanders‘ testimony was relevant, and that Mr. Dawson‘s 

book conflicted therewith.  Dawson‘s book is thus, by definition, relevant as well.  See Fed. R. Evid. 401 

(―‘Relevant evidence‘ means evidence having any tendency to make the existence of any fact that is of consequence 

to the determination of the action more probable or less probable than it would be without the evidence.‖) 

(emphasis added).    
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plea and cooperation deal prior to obtaining any waiver form Petitioner. Id.  Mr. Farese also 

admits that he did not inform Petitioner of Mr. Langston‘s plea deal prior to getting the waiver. 

Id.  David Sanders has not at all contradicted these basic facts, but rather affirms that the 

Government was using Mr. Farese to negotiate Mr. Langston‘s cooperation for at least three 

days prior to obtaining a waiver from Petitioner.  The affidavits of Mr. Norman and Mr. Dawson, 

also attached to Mr. Farese‘s Bar Answer, also confirm the timing of Mr. Langston‘s negotiation 

and plea.  Whether the negotiations actually started even earlier in December is inconsequential. 

Thus, even if this Court ignores the King of Torts book, it cannot escape the undisputed 

evidence that Mr. Farese was negotiating secretly to help the Government and help Mr. 

Langston, to the detriment of Petitioner.  Mr. Farese‘s January 7 waiver document and January 9 

letter are the best evidence that these negotiations were in fact secret, because the documents do 

not disclose their existence.  Mr. Keker‘s affidavit corroborates them, stating that he too lacked 

such knowledge.   

XV. This Court’s Holding That “No Actual Conflict” Existed Between Langston and 

Petitioner, Even Though the Government Repeatedly Admits that Langston’s 

Cooperation Was Pivotal In Securing Petitioner’s Plea. 

  The Court‘s finding of ―no actual conflict‖ between Langston and Petitioner is at the 

very least debatable.  It is debatable because the plea negotiations for Mr. Langston to cooperate, 

which were undertaken while Mr. Farese was still undisputedly representing Petitioner, were to 

Petitioner‘s detriment, as the Government itself has admitted.  Petition, Exh. ―I‖ Govt. Mot. for 

Downward Departure for Joey Langston, at 5 (stating that Langston‘s cooperation constituted 

―the turning point in the case‖ and ―substantially contributed … to the plea of… Zach 

Scruggs.‖).   See also Testimony of David Sanders, Hearing Tr. Vol. III, at 53:14-15 (endorsing 
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that as a ―fair statement‖ regarding Zach Scruggs).
16

  In the hearing, Mr. Sanders in fact went 

further, answering with an affirmative ―yes‖ to a question posed by the Government‘s lawyer as 

to whether Mr. Langston‘s cooperation ―was …a substantial factor in Zach Scruggs‘ ultimate 

plea of guilty.‖  Hearing Tr. Vol. III. at 53-54.  He said that it ―certainly helped matters 

significantly.‖  Id.  Mr. Farese similarly represented to the Court in Mr. Langston‘s sentencing 

Hearing that he believed Mr. Langston‘s cooperation ―produced guilty pleas in the first Scruggs 

matter.‖  See Dec. 16, 2008 Langston Sentencing Tr.   Notably, these admissions do not come 

from the King of Torts book, a fact the Court ignores, but instead corroborate similar admissions 

therein.   

This Court‘s own prior findings are contrary to its new holding of ―no conflict.‖  After 

all, the Court itself entered three adverse rulings against Petitioner based explicitly and solely 

upon Mr. Langston‘s proposed cooperation and testimony.  See D.E. 134 at 1, 3 (denying motion 

to exclude under Rule 404b), D.E. 132 at 4 (denying motion to sever from Richard Scruggs‘s 

trial), and D.E. 146, at 2 (ordering an anonymous jury).  Even more directly, the Court spoke 

directly to the propriety of Mr. Farese continuing to represent both Petitioner and Mr. Langston 

once Mr. Langston‘s plea and cooperation deal was unsealed.  This Court said ―it became 

obvious that Mr. Farese could not continue in his representation of both Langston and Zachary 

Scruggs, even though Zachary Scruggs had signed a waiver of conflict of interest.‖  Order, 

1/30/2008 D.E. 86 at 2 (emphasis added).  In 2008, this Court understood that there was a 

conflict, but now it is gone.   

Indeed, this Court  found that it would be a conflict for Mr. Coghlan to represent Richard 

Scruggs after having previously represented Mr. Patterson, based on a conflict that may occur in 

                                                 
16

 It is quite difficult to square these explicit admissions of a party opponent with this Court‘s statement 

that, ―Petitioner has presented no evidence to this court – only speculation and conjecture – that an impermissible 

conflict existed.‖  D.E. 400 at 35. 
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the future, even after Mr. Patterson‘s representation ceased.  Id.  This Court recognized that 

conflicts could exist even where representation was sequential. 

Exactly to the opposite, this Court now offers a different timing theory, writing that, ―the 

evidence properly before the court shows that Farese had no actual conflict between Langston 

and Petitioner because, as Sanders‘ testimony makes clear, Langston provided the Government 

with no information regarding Petitioner during the period of Farese‘s dual representation.‖  

D.E. 400 at 34.  Apparently, the theory is that, even though Farese helped the Government 

recruit Mr. Langston to switch sides -- from being the Scruggs‘s attorney to a Government 

witness – while Farese was instead representing Petitioner, that it is just fine as long as Langston 

waited until Farese got fired to actually speak with the Government. 

This is a new proposition – that attorneys can help their client‘s adversaries recruit 

potential witnesses and cooperators, and there is no conflict of interest, as long as the witnesses 

and cooperators wait until the attorney is fired to actually share information with the client‘s 

adversary.  Similarly, on this theory, it would not be ―an actual conflict‖ for Houston Nutt to earn 

a $2.5M in salary from Ole Miss while also secretly working for Alabama to help steer Ole Miss‘ 

star players to transfer to the Crimson Tide -- that is, as long as those players did not actually 

score touchdowns against Ole Miss ―during the period of dual representation‖ prior to Nutt being 

fired for his conflict.  This cannot be the rule.  Respectfully, this Court‘s theory of carefully-

timed conflicts of interest is, at the very least, debatable amongst jurists of reason.      

Even if this Court‘s delicate timing theory for avoiding a conflict was sensible, it ignores 

the fact that Petitioner was facing a trial joined with Richard Scruggs as a co-conspirator, and 

that Langston was helping the Government make a case against Richard Scruggs, while Farese 

was representing Petitioner.  A stronger case against the leader of the alleged conspiracy hurts all 
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those who are trying to defend against those allegations.  Indeed, the Government has admitted 

that Langston‘s cooperation was devastating to all the alleged co-conspirators, including Sid 

Backstrom, who Langston never directly implicated.  Petition, Exh. ―I‖ Govt. Mot. for 

Downward Departure for Joey Langston, at 5 (Langston‘s cooperation ―substantially contributed 

… to the plea of….Sidney Backstrom.‖)  Even if Langston would have never implicated 

Petitioner directly, it is clear that, once he joined the team of Petitioner‘s adversary, he would 

hurt Petitioner‘s prospects.  David Sanders‘ testimony confirms this.  Thus, the timing of when 

Langston made this or that disclosure is irrelevant as a matter of fact, even if this Court‘s timing 

theory had merit as a matter of law.  The bottom line is that Farese was helping Petitioner‘s 

adversary, while purporting to represent Petitioner.    

Neither the Government nor the Court has cited any authority for this proposition, that 

lawyers can work to help the client‘s adversary recruit witnesses, as long as the witness waits to 

talk until after the lawyer is fired.  The Mississippi Rules of Professional Conduct clearly do not 

recognize this principle, but instead recognize that a ―conflict of interest‖ can arise even when a 

―lawyer has formerly represented a client.‖  See Miss. R. Prof. Conduct 1.7(b)(prohibiting dual 

representation if ―the representation will not be adversely affected‖); 1.9 (recognizing conflicts 

even between current and former clients).
17

  The primary case controlling here, U.S. v. Newell, 

315 F.3d 510, 516 (5th Cir., 2002), held that a per se conflict existed simply because the 

defendant ―was in the unacceptable position of having his own attorney help the state procure a 

witness against him,‖ and the Fifth Circuit held that ―constitutional error had occurred and 

prejudice is inherent in the conflict.‖  Id., at 32 n16.  The Fifth Circuit expressed no interest 

                                                 
17

 The Court‘s focus on the timing of the disclosure of ―information regarding Petitioner‖ seems to presume 

that the problem relates to a breach of confidentiality.  That is, however, a different Rule of Professional Conduct 

altogether, 1.6.  Although breaches of confidentiality may be conflicting interests, that is not the only form of 

conflicting interest.  Helping an adversary get somebody to cooperate with the adversary rather than the client is a 

conflict, regardless of whether the fruits of that cooperation are borne that day or a few days later. 
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whatsoever in the question of whether the information was disclosed sooner or later.  It was the 

―strategy of sacrificing Newell to save Raley‖ that was the problem; ―the defense of Raley was at 

the expense of the defense of Newell.‖  Id., at 518.  

Newell can scarcely be distinguished when it is clear that he ―helped the state procure a 

witness‖ against Petitioner.  Likewise, if somebody helps a terrorist procure a bomb, that is a big 

problem, regardless of whether the bomb goes off sooner or later.  A reasonable jurist would 

reject this Court‘s finding of no conflict, contrary to the Government‘s admissions, the Court‘s 

prior holdings, and the controlling authority of the Fifth Circuit. 

XVI. This Court’s Holding That the January 9 Letter Time-Bars the Ineffective 

Assistance Claim, although the Letter Does Not Disclose the Basis of the Claim. 

This Court‘s holding that the statute of limitations barred the ineffective assistance of 

counsel claim is fairly debatable, since the Court relies upon a document that, on its face, does 

not do what the Court says it did.  See D.E. 400 at 31.
18

 The court writes that no revelations 

within the limitations period ―apprised Petitioner of any accurate information relevant to this 

claim of which he was not already aware.‖  Id.  The Court relies on a ―January 9, 2008 letter 

from Farese to Petitioner setting forth the details of Farese‘s dual representation of Petitioner and 

Langston.‖  Id., at 33.  That letter says that, ―on Monday January 7, 2008 Joey‘s situation 

changed regarding allegations which occurred in the Southern District of Mississippi regarding a 

case styled Wilson v. Scruggs [Scruggs II].‖  D.E. 377-1.  January 7 was the day Mr. Farese 

secured an uniformed written waiver from Petitioner.   

                                                 
18

 A reasonable jurist would also debate whether this Court was correct in failing to put the burden on the 

Government to prove its affirmative defense of the statute of limitations.  The Fifth Circuit has explicitly held that 

the §2255 statute of limitations is an affirmative defense.  U.S. v. Petty, 530 F.3d 361, 364 n5 (5th Cir., 2008).  The 

Court never acknowledged this burden on the Government, but nonetheless held that, ―The court finds that 

Petitioner‘s ineffective assistance of counsel claim is barred by the statute of limitations, since it was not filed by 

July 14, 2009.‖  D.E. 400 at 30.     
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The January 9 letter does not disclose that Mr. Farese had been working for at least three 

days prior to January 7 to help Petitioner‘s adversary secure Mr. Langston‘s cooperation.  Nor 

does the January 9 letter disclose that Mr. Farese in fact closed Mr. Langston‘s deal prior to 

seeking Petitioner‘s waiver (or that Mr. Langston had been put on notice of his jeopardy on 

December 10, and had been contemplating cooperation ever since).  Those facts were not 

revealed until Mr. Dawson published his book, and Mr. Farese submitted his bar complaint 

answer (filed under seal pursuant to Order D.E. 333), both of which occurred within the 

limitations period.  Likewise, Mr. Farese‘s January 9 letter did not reveal that Petitioner‘s 

January 7 waiver of ―potential‖ conflicts of interests relating to an ―investigation‖ of Joey 

Langston was fraudulently induced by Mr. Farese, who instead knew at the time that Langston 

had already agreed to plead guilty and cooperation with Petitioner‘s adversary.  The book and 

Mr. Farese‘s bar answer were the first to state those facts.   

The January 9 letter simply does not disclose the fact that Mr. Farese switched sides prior 

to getting a waiver from Petitioner, which is the substance of this basis for relief.  Thus, 

reasonable jurists would likely reject this Court‘s conclusion.   

XVII. The Court’s Conclusion That the Prosecutor’s Misrepresentation, Which the 

Court Explicitly Relied Upon In Three Orders and Called “Material,” Was Not 

Material. 

The Court wrote:  ―Assuming arguendo that the prosecutor suppressed evidence 

favorable to the defense, the court‘s analysis in the present case focuses on the third Brady 

factor: whether the allegedly suppressed information was material to guilt or punishment.  … 

The court is convinced that the result of the proceeding would have been no different despite the 

Government‘s representations.‖  D.E. 400 at 43 (emphasis added).  Reasonable jurists could 

debate this point, because this Court has already said the opposite:  it explicitly held that the 

Case: 3:07-cr-00192-NBB-SAA Doc #: 401 Filed: 08/17/11 29 of 32 PageID #: 6199



30 

 

Government‘s representation was ―material.‖  D.E. 368 at 1.  Furthermore, reasonable jurists will 

debate why this Court explicitly relied on this misrepresentation in three different orders, if it 

was not material.  See D.E. 134 at 1, 3, D.E. 132 at 4, and D.E. 146, at 2. 

XVIII. The Court’s Conclusion that Petitioner Knew The Basis for His Claim in 2008.  

On the statute of limitations point, the Court argues that Petitioner knew that the 

Government had misrepresented the truth about Mr. Langston‘s testimony, ―before [Petitioner] 

filed his motion for rehearing on March 19, 2008.‖  D.E. 400.  The Court, however, ignores the 

plain text of that motion, which merely stated that Petitioner had not received information to 

substantiate Mr. Norman‘s claim to the Court; it most assuredly does not disclose that Petitioner 

had knowledge that Langston would exculpate him, which is what Langston‘s 2010 affidavit 

said.  If Petitioner could have gotten an affidavit from Mr. Langston in 2008 saying what he said 

in 2010, Petitioner obviously would have done so, to support that motion.  But the Government 

would not even let Petitioner talk to their key witness, once they persuaded that witness to 

change sides.  

Further, the Court now ignores the fact that in 2008 the Government subsequently 

doubled-down with their response brief that claimed that there had been ―no substantial changes‖ 

since the time they made that misrepresentation.  This Court previously observed that, ―The 

Government‘s response to the motion, however, continues to confound. … The court is further 

baffled by the Government‘s inconsistent statement in its response to Petitioner‘s renewed 

motion to exclude the 404(b) evidence.‖  D.E. 368 at 5, 6.  Notably, that sense of confusion and 

bafflement only exists in 2011, now that the Court has been presented with Mr. Sanders and Mr. 

Langston‘s affidavits that conclusively show that Mr. Norman‘s statement to this Court was an 

outright falsehood.  In 2008, the Court was not baffled by the Government‘s response and the 
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Court did not reprimand, much less disqualify, Mr. Norman.  In 2008, this baffling and 

confounding litigation behavior went unnoticed because Petitioner was, at that point, unable to 

show that the ―no substantial changes‖ statement was a further misrepresentation, given that in 

the interim Mr. Norman had been told that his claim was false.  That is a substantial change that 

Petitioner simply could not prove to the Court in 2008, based on the facts known to him at the 

time.   

A reasonable jurist will observe this Court‘s own changing reaction between 2008 and 

2011 as evidence of what was known at the time.  Mr. Langston‘s affidavit in 2010 was a 

revelation, the very revelation that caused this Court to disqualify Mr. Norman in 2011.  A 

reasonable jurist will debate this Court‘s latest conclusion that the revelations were not 

revelatory after all.  

 

Conclusion 

 For the reasons stated, Petitioner asks this Court to issue its Certificate of 

Appealability.  

Respectfully submitted, this 17th day of August 2011. 

/s/Edward D. Robertson, Jr.  

Edward D. Robertson (pro hac vice) 
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