
     IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

WESTERN  DIVISION 
 
 

KEN KOWLIN PETITIONER 
 
V. CAUSE NO. 3:07CR108-GHD-SAA-2 
 
UNITED STATES OF AMERICA RESPONDENT 
 

  MOTION FOR COURT TO TAKE JUDICIAL NOTICE  
 OF RELATED PLEADING FILED IN THIS COURT 

 
  COMES NOW Petitioner Ken Nowlin, by and through counsel, and pursuant to Rule 

201 of the Federal Rules of Evidence and moves this Court to take notice of the Rule 12.3 Notice 

of Public Authority Defense filed in this cause on July 27, 2007 by Petitioner’s co-defendant, 

Gary Massey.  [Docket 29].1  As grounds, Petitioner shows the following: 

 1.  Petitioner’s § 2255 motion is pending before this court moving that his 

conviction and sentence be vacated and set aside.  Petitioner argues that his attorney, Anthony 

Farese, failed to provide him with effective assistance of counsel and that his representation was 

so ineffective that Petitioner did not enter a voluntary, knowing and intelligent guilty plea.   

 2. On March 12, 2007, Petitioner retained Mr. Farese to represent him in the event 

an investigation that was being brought against him by one of his competitors in the insurance 

business developed into something that required him to have an attorney.  Motion to Vacate 

Conviction,  pp. 7-8.  [Docket 81]   (The investigation questioned the method Petitioner used to 

pay one of his agents, Gary Massey, after Mr. Massey was elected to the Lafayette County Board 

of Supervisors.)  After retaining Mr. Farese, Petitioner told him on numerous occasions that Mr. 

Massey had a letter from the Lafayette County attorney, Scot Spragins, which Mr. Massey 

                                                             
1A copy of the Rule 12.3 Notice of Public Authority Defense is attached hereto as Exhibit 1. 
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believed  allowed him to be paid by Petitioner the way he told Petitioner that he could be paid.    

Supra,  pp.  8, 9, 10, 11, 13, and 28.  According to Mr. Massey, his attorney,  Ken Coghlan, also  

told Mr. Farese about the letter.  Affidavit of Gary Massey, p. 4.   Mr. Massey based his belief 

that Petitioner could pay him the way he did, as a consultant, on the fact that Petitioner did not 

have a contract with Lafayette County.    

 3.  Although Petitioner did not believe he was guilty of doing anything wrong, or 

illegal, by paying Mr. Massey the way he did, Mr. Farese coerced Petitioner into pleading guilty.  

On July 27, 2007, the day Petitioner entered his guilty plea, Mr. Coghlan filed a Rule 12.3 Notice 

of Public Authority Defense on behalf of Mr. Massey.  In the notice, Mr. Coghlan explained that: 

In November 1995, Mr. Massey was elected to the Board of Supervisors for 
Lafayette County effective January 1, 1996.  Prior to 1996, Lafayette County had 
contracted with Security Life Insurance Company to provide the County’s health 
insurance coverage.  Mr. Massey was the servicing and soliciting agent for 
Security Life.  Even though Mr. Massey and Lafayette County did not have a 
contract in regard health insurance coverage, and even though the County did not 
pay Mr. Massey commissions or compensation in relation to the health insurance 
coverage, Mr. Massey immediately disclosed to both representatives of the 
Lafayette County Board of Supervisors and either the Mississippi State Auditors 
office or the Mississippi Ethics Commission his relationship with Security Life. 

 
Rule 12.3 Notice of Public Authority Defense, p. 2, ¶ 3. 
 
 4. Mr. Coghlan noted that because Mr. Massey was not an attorney and had no legal 

training,  “he sought advice and assistance on how to proceed from both representatives of the 

Lafayette County Board of Supervisors and either the Mississippi State Auditors office or the 

Mississippi Ethics Commission.”  supra, p. 2, ¶ 4. 

 5. Mr. Coghlan noted that Mr. Massey also “resigned as the servicing and soliciting 

agent for all clients he had which were insured by Security Life.   Mr. Massey referred those 

clients to Ken Nowlin, who had agreed to pay a referral/consulting fee to Mr. Massey in 
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exchange for the referrals.”  Mr. Coghlan noted that “[s]uch an arrangement is legal, common 

and accepted in the industry.”  supra., pp. 2-3, ¶ 5. 

 6. Mr. Coghlan noted that Mr. Massey was ultimately told by the attorney for the 

Lafayette County Board of Supervisors that “the only legal prohibition he was under was that he 

could not accept more than $5,000 from a company that contracted with the County.”  supra. p. 

3, ¶ 6. 

 7.  Mr. Coghlan noted that “Mr. Massey later accepted referral/consulting fees from 

Ken Nowlin, another insurance agent, and Mr. Nowlin took over all of Security Life’s insurance 

business.”   supra, p. 3 ¶ 6. 

 8. Mr. Coghlan noted that on March 1, 1996, the Mississippi Ethics commission 

forwarded an Advisory Opinion to the Lafayette County attorney which stated “that Mr. Massey 

could not be an agent for the company that contracted with Lafayette County for health insurance 

coverage.”  supra, p. 4, ¶ 7. 

 9. Mr. Coghlan noted that thereafter, “by letter dated May 8, 1996, the Attorney for 

the Board of Supervisors for Lafayette County corresponded with Mr. Massey . . . (and) 

acknowledged, in writing, that the Ethics Commission Opinion was confusing, and then 

informed Mr. Massey that he was only prohibited from accepting more than $5,000 from the 

company that contracted with the County, i.e., Security Life Insurance Company.”  supra, p. 8, ¶ 

8.  Mr. Coghlan set forth the May 8, 1996 letter in his notice as follows: 

Dear Gary: 
 

I spoke further with Scott Rankin who is a staff attorney at the Mississippi Ethics 
Commission.  We discussed the decision issued by the Commission and he agreed that 
the decision is confusing.   
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We both concluded that it would be in your best interests not to do the following: 
 
1.    If a company in which you have a material interest bids on a County project which 
results in you receiving $5,000 or more per year in commissions, then the County should 
not accept the bid;   

 
2.  If a bid is accepted, then you should not do more than $5,000 per year in business 
with the company that has a contract with the County.   

 
supra, (emphasis in original). 
 
 10.  Mr. Coghlan then argued that: 
 

This letter says only that Mr. Massey should not do more than $5,000 per year in business 
with the company that has a contract with the County.   Ken Nowlin did not have a 
contract with the County.  Only the health insurance company bid or had a contract with 
the County.  The commission paid by the health insurance company to Ken Nowlin were 
owed by the health insurance company to Mr. Nowlin.  The fact that Mr. Nowlin then 
paid Mr. Massey a consulting/referral fee did not cost the County, or the health insurance 
company, any money whatsoever.  Mr. Nowlin was owed the commissions by Security 
Life.  Pursuant to the letter from the Board of Supervisor’s attorney Mr. Massey 
understood that, so long as Mr. Nowlin did not contract with the County, he was not 
prohibited from accepting consulting/referral fees from Mr. Nowlin. 

 
Mr. Massey is not an attorney.  He did not know what was or was not prohibited by law.  
He sought advice from both the Board of Supervisors and State Agencies.  He was told 
that the only prohibition he was under was that he could not accept more than $5,000 
from a company that had a contract with the County.  He was further told that the 
issue was confusing.   Ken Nowlin did not have a contract with the County.  Furthermore, 
this opinion made perfect sense to Mr. Massey because the County paid no additional 
money and paid not additional commissions merely because Nowlin (who had not 
contract with the County) paid Mr. Massey a referral/consulting fee. 
 
While the Government alleges in the Indictment that this issue is simple and 
straightforward, and that Mr. Massey (a layman) willfully received payments from Ken 
Nowlin in violation of the law, it must be noted that the Attorney for the Board of 
Supervisors stated in his letter that both he and the attorney for the Ethics Commission 
agreed that the Ethics Commission Opinion on this issue was confusing even to these two 
experienced lawyers.  If this issue is a (sic) confusing to two experienced attorneys who 
specialize in these matters, it is strange for the Government to allege in the indictment 
that this should have been clear to a layman such as Gary Massey who has no legal 
training. 

 

Case 3:07-cr-00108-GHD-SAA   Document 106    Filed 01/24/11   Page 4 of 10



5 
 
 

Based on the written advice from the Attorney for the Board of Supervisors, and 
information given to Mr. Massey by State Agencies, he complied with the strict 
requirements of the Board Attorney’s letter.  That is, he did not accept any money from a 
company that had a contract with the County.  After seeking advice on this issue, Mr. 
Massey understood this was the only prohibition he was under, and he complied with the 
strict directives of the Attorney for the Board of Supervisors for Lafayette County and/or 
other State Agencies. 

 
supra, pp. 8-9, ¶ 8. (emphasis in original).  

 11. As noted, Mr. Coghlan filed the Rule 12.3 Notice of Public Authority Defense on 

the day Petitioner entered his guilty plea, July 27, 2007.  The plea Petitioner entered was not 

knowing and intelligent.  He did not believe he was guilty of committing some type of crime in 

the way he paid Mr. Massey.  What was happening to him made no sense at all.  He pled guilty 

because Mr. Farese scared him and convinced him that he had to enter the plea in order to keep 

from being sent to prison for 75 years. 

 12. Petitioner was seriously injured in an automobile accident in April 2007.  He was 

taking pain medication throughout the time Mr. Farese was telling him that he should assist the 

government by testifying before the Grand Jury.  He spent seven days in the hospital and 

underwent two serious operations on his ankle, the last one just two weeks before he entered his 

guilty plea.  At the time Petitioner entered his guilty plea, he was still on crutches and taking pain 

medication.  Motion to Vacate Conviction, p. 9, n. 7. 

 12. Petitioner knew that there was nothing unusual about the way he paid Mr. Massey 

and the thought that he might have been doing something illegal when he was paying Mr. 

Massey the way he did never entered his mind.    It was so absurd that it could have been a 

modern day Kafka story.    Once his head cleared, Petitioner realized that pleading guilty had 

been a huge mistake.   
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 13.  After talking to his brother about it, 

 [o]n September 28, 2007, Petitioner and his brother, Larry, went to Ashland and 
met with  Mr. Farese.  Petitioner asked Mr. Farese to do whatever was necessary 
to arrange for Petitioner to be allowed to withdraw his guilty plea.  Petitioner told 
Mr. Farese that he had pled to things that he did not do.  Mr. Farese told Petitioner 
his attempt to withdraw his plea was “ludicrous” and that if he was successful in 
getting his plea withdrawn, that would give Mr. Massey an opportunity to testify 
as a Government witness against him.  Exhibit 22, p. 3.  Mr. Farese told Petitioner 
that if he wanted to withdraw his plea, he could  get another lawyer.  During this 
meeting, Mr. Farese cursed Petitioner and told him that he was not going to 
embarrass him by backing out on a deal that he had made with the federal 
government because he had to work with the “federal people.”   He began 
dictating a withdrawal letter and told Petitioner and his brother to get out of his 
office.  Exhibit 11, pp. 4-5. 

 
Motion to Vacate and Set Aside Guilty Plea, p. 20. 
 
 11. Petitioner’s brother described Petitioner’s attempt to withdraw his guilty plea as 

follows: 

 . . . On September 28, 2007, I drove Ken to Ashland to see Farese.  During this meeting, 
Ken told Farese that he wanted to withdraw his guilty plea and tried to explain to Farese 
that he would have earned his four percent override on the Lafayette County insurance 
account no matter who had the insurance with the county.  Farese became very angry and 
told Ken  that he could not understand how he had ever made what he had made of 
himself as dumb as he was.  Farese told us that we were not going to embarrass him and 
started dictating a letter saying that he was getting out of the case and told us to get out of 
his office. 

 
Farese called me later that day and told me that if Ken was allowed to withdraw his guilty 
plea, he could be going to prison for 75 years.  Farese also told me that if Ken insisted in 
going to trial it would cost Ken more than two hundred thousand dollars.  On my advice,  
Ken wrote Farese and told him that he did not want to withdraw his guilty plea.  

 
Affidavit of Larry Nowlin, pp. 4-5. 
 
 13. Afterwards, Mr. Farese wrote a letter to Petitioner “memorializing” what 

happened when Petitioner asked him to do whatever was necessary to withdraw his guilty plea.  

In this letter, Mr. Farese stated: 
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I am writing this letter to memorialize what happened in my office this afternoon.  Please 
let me know whether you desire to attempt to withdraw your guilty plea.  If that is your 
decision, it must be done immediately.  It would be in the Court’s discretion to decide 
whether to grant this or not.  If the Court allowed you to withdraw your plea, then your 
plea agreement would be voided and you could go to trial on the 53 count superseding 
indictment in this matter.   This would also give Gary Massey the opportunity to testify as 
a Government witness against you.  Additionally, the Government would have to make a 
decision whether to charge you with perjury for your Grand Jury testimony as well. 

 
Motion to Vacate and Set Aside Guilty Plea, p. 21, 
 
 14. An essential and requisite mens rea element of 18 U.S.C. § 666 requires, in a case 

such as this, that the defendants must act “corruptly,” and with the intent that they would “be 

influenced or rewarded” concerning the business  transactions they are charged with illegally 

conducting.  U.S. v. Impastato,  543 F.Supp.2d 569, 577-578 (E.D.La. 2008).  To act “corruptly” 

is generally defined as acting “voluntarily and intentionally with an improper motive or purpose 

to be influenced or rewarded ... involv[ing] conscious wrongdoing, or as it sometimes [is] 

expressed, a bad or evil state of mind.” 1-27A Modern Federal Jury Instructions-Criminal § 

27A.02 (West 2007).”  See also, Arthur Andersen LLP v. U.S.,  544 U.S. 696, 705  (2005) 

(“Corrupt” and “corruptly” are normally associated with conduct that is “wrongful, immoral, 

depraved, or evil”).  

 15.  The Notice explains why Mr. Massey believed, in good faith, that he could be 

paid the way he told Petitioner he could be paid.  Mr. Massey told Petitioner he had a letter 

stating he could be paid that way.  Petitioner had no reason not to believe Mr. Massey.  They had 

been doing business together for years.  Mr. Massey told Petitioner that according to the letter he 

had from the Lafayette County attorney, he could work for and be paid by Petitioner as a 

consultant  as long as Petitioner did not have any kind of contract with Lafayette County 
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 16. The letter totally negated the mens rea element of the alleged crime insofar as Mr. 

Massey was concerned and since Petitioner had no reason to question what Mr. Massey told him 

about the letter, the letter also negated the mens rea element of the alleged crime as it related to 

him.  Neither Petitioner nor Mr. Massey believed they were doing anything illegal during the 

time they were doing business together.   If they did not believe they were doing anything wrong, 

there is no way what they did was “corrupt” in any sense of the word and it they did not act 

corruptly, they could not have possessed the requisite mens rea for their conduct to be illegal. 

 17. Farese had a duty to advise Petitioner of the Rule 12.3 Notice of Public Authority 

Defense when Petitioner asked him to do whatever was necessary to arrange for his guilty plea to 

be withdrawn.  However, instead of telling Petitioner about the Notice, and that it would provide 

him with a defense should he be allowed to withdraw his guilty plea,  Mr. Farese told Petitioner 

“that if he wanted to withdraw his plea, he could get another lawyer.”  Motion to Vacate and Set 

Aside Guilty Plea, p. 20.   

 18. Petitioner brings the Rule 12.3 Notice of Public Authority Defense to the Court’s 

attention to show that Mr. Farese was ineffective in failing to advise Petitioner of the defense 

outlined in the Notice when Petitioner asked him to do whatever was necessary to withdraw his 

guilty plea.   [A request to withdraw the guilty plea should have been granted because Petitioner 

was asserting his innocence, the withdrawal would not have prejudiced the government, or 

inconvenienced the court, or wasted judicial resources, and the original plea was involuntary.  

See, United States v. Carr, 740 F.2d 339, 345 (5th Cir. 1984)]. 

 19. This Court  may  “take judicial notice of related proceeding and records in cases 

before the same court.”  MacMillan Bloedel Ltd. v. Flintkote, 760 F.2d 580, 587 (5th Cir.1985). 
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 THEREFORE, Petitioner Ken Nowlin moves this Court to take judicial notice of the  

Rule 12.3 Notice of Public Authority Defense filed in this cause in determining whether 

Petitioner’s conviction and sentence should be vacated and set aside.   

 This the 24th day of January, 2011. 

Respectfully Submitted, 
 
KEN NOWLIN 

 
 
      /s/ Cynthia A. Stewart                         
                CYNTHIA A. STEWART 
 
 
 
 
 
 
 
SUBMITTED BY: 
 
CYNTHIA A. STEWART, P.A. (MSB #7894) 
118 Homestead Drive, Suite C 
Madison, Mississippi 39110 
Telephone:  (601) 856-0515 
Facsimile: (601) 856-0514 
 
PRECIOUS T. MARTIN, SR., ESQ. (MSB #10619) 
Precious T. Martin, Sr. & Associates, PLLC 
P. O. Box 373 
Jackson, Mississippi  39205 
Telephone No. (601) 944-1447 
Facsimile:  (601) 944-1448 
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CERTIFICATE OF SERVICE 

I, the undersigned attorney for the Petitioner herein, do hereby certify that the above and 

foregoing is being filed with the Clerk of this Court by electronic filing and will be served via e-

mail by the Clerk of this Court to the following: 

John Marshall Alexander, Esq. 
john.alexander@usdoj.gov 
 
David Anthony Sanders, Esq. 
David.a.sanders@usdoj.gov 
 
This the 24th day of January, 2011. 

 
 
       /s/ Cynthia A. Stewart    
       Cynthia A. Stewart 
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