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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

*

SYPRIDON C. CONTOGOURIS & 
STEPHEN A. BALDWIN 

Plaintiffs, 

VERSUS 

WESTPAC RESOURCES, LLC, 
PATRICK N. SMITH, 
KEVIN M. COSTNER 
 & RABOBANK, N.A.

Defendants.

*
*
*
*
*
*
*
*
*
*
*
*

CIVIL ACTION

NO. 10-4609

SECTION "F"

JUDGE FELDMAN

MAGISTRATE JUDGE SUSHAN

********************************************

KEVIN COSTNER'S MOTION TO DISMISS PLAINTIFFS' CLAIMS  

NOW INTO COURT, through undersigned counsel, comes defendants Kevin M. 

Costner, who respectfully moves to dismiss Plaintiffs' Complaint pursuant to Federal Rules of 
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Civil Procedure 12(b)(6), 9(b) and the Private Securities Litigation Reform Act, for the reasons 

more fully set forth in the accompanying memorandum in support.

/s/  Lesli D. Harris
Wayne J. Lee, 7916 (T.A.)
Lesli D. Harris, 28070 

Of
STONE PIGMAN WALTHER WITTMANN L.L.C.

546 Carondelet Street
New Orleans, Louisiana 70130-3588
Telephone: (504) 581-3200

Attorneys for Kevin M. Costner

C E R T I F I C A T E

I hereby certify that a copy of the above and foregoing Kevin Costner's Motion to 

Dismiss Plaintiffs' Claims has been served upon all counsel of record by notice from the Court's 

CM/ECF system, this 1st day of February, 2011.

/s/  Lesli D. Harris
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

*

SYPRIDON C. CONTOGOURIS & 
STEPHEN A. BALDWIN 

Plaintiffs, 

VERSUS 

WESTPAC RESOURCES, LLC, 
PATRICK N. SMITH, 
KEVIN M. COSTNER 
 & RABOBANK, N.A.

Defendants.

*
*
*
*
*
*
*
*
*
*
*
*

CIVIL ACTION

NO. 10-4609

SECTION "F"

JUDGE FELDMAN

MAGISTRATE JUDGE SUSHAN

********************************************

MEMORANDUM IN SUPPORT OF
KEVIN COSTNER'S MOTION TO DISMISS PLAINTIFFS' CLAIMS  

Defendant, Kevin M. Costner ("Costner") respectfully submits this memorandum 

in support of his motion to dismiss the claims asserted against him in the Complaint by Plaintiffs 

Sypridon C. Contogouris ("Contogouris") and Stephen A. Baldwin ("Baldwin") (collectively, 

"Plaintiffs").  Even accepting as true the sparse well-pleaded, non-conclusory allegations of the 

Complaint, Plaintiffs' claims against Costner for purported securities fraud and for rescission of 

Plaintiffs' sale of their interest in Ocean Therapy Solutions ("OTS") should be dismissed with 
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prejudice and at Plaintiffs' costs pursuant to Rules 12(b)(6) and 9(b) of the Federal Rules of Civil 

Procedures and the Private Securities Litigation Reform Act ("PSLRA").  

I. PRELIMINARY STATEMENT

Plaintiffs' Complaint presents a tale of two people who were on board the Ocean 

Therapy Solutions ("OTS") venture that was steering to market clean-up equipment in response 

to the British Petroleum Deep Water Horizon oil spill, but who voluntarily decided to jump ship 

prematurely and sell their OTS interests, and who are now suing Costner and others complaining 

that the price they negotiated and received for their OTS interests was less than they would have 

received if they had stayed on board.1  The sufficiency and accuracy of Plaintiffs' allegations 

against the other defendants likely will be the subject of a challenge by others on another day.  

But it clear that the allegations against Costner, who did not purchase Plaintiffs' interest in OTS 

and whose only statement alleged in the Complaint was not untrue and was not relied upon by 

the Plaintiffs, do not state a claim for which relief can be granted.  

In order to assert claims for fraud, both under federal securities law and the 

Louisiana civil law, Plaintiffs carry a heavy burden of pleading, as to each defendant, specific, 

particularized facts that if accepted as true would allow the Court to draw a reasonable inference 

that the elements of a viable fraud claim are satisfied.  See Fed. R. Civ. P. 9(b), 12(b); La. Civil 

Code art. 856; Ashcroft v. Iqubal, -- U.S. -- 129 S.Ct. 1937, 173 L.Ed. 868 (2008).  Here, 

however, Plaintiffs fail to allege facts that attribute even a single untrue statement made by 

Costner, fail to allege facts from which the Court can infer that Costner intended to deceive or 

mislead the Plaintiffs, and fail to set forth any facts demonstrating that Plaintiffs actually relied 

                                                
1 Notably, neither plaintiff alleges that he invested any cash into the project.  In stark 

contrast, the Complaint acknowledges that Costner "financed and oversaw the 
development" of the technology that was marketed to BP.  Comp. ¶ XI, XXII.
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on any false or misleading statements made by Costner.  Instead, Plaintiffs' make the conclusory 

statement that "defendants, collectively misled plaintiffs...".  Complaint at ¶ XLIX (emphasis 

added).  Such general allegations fall short of the strict pleading requirements mandated by the 

Federal Rules of Civil Procedure 12(b)(6), 9(b) and Private Securities Litigation Reform Act and 

cannot support a cause of action against Costner.  Plaintiffs' securities fraud claims against 

Costner are fatally flawed and should be dismissed.   

Similarly, the Louisiana state claims for rescission of the Plaintiffs' sale of their 

interest in OTS fail.  As noted above, Costner's true statement does not constitute fraud or 

support a cause of action for Plaintiffs' purported error in entering the agreement for the sale of 

their OTS interests.  Moreover, since Costner did not purchase Plaintiffs' interest in OTS, the 

remedy of rescission is not available against him as a matter of law.  For the reasons more fully 

outlined below, the Court should grant Costner's motion to dismiss.  

II. FACTUAL BACKGROUND2

Plaintiffs' Complaint is based on events surrounding the oil spill resulting from 

the April 20, 2010 Deep Water Horizon explosion ("Spill") and the attempts of Costner and 

others to market technology to help in the recovery effort. Long before the Spill, Costner 

invested time and money to develop an oil and water separator technology that could be used to 

clean oil spills (the "Separators").  Complaint at ¶ XI.3  Shortly after the Spill, OTS, a Louisiana 

                                                
2 While Costner believes that certain of the allegations are incorrect, solely for purpose of 

this motion, Costner accepts as true the non-conclusory allegations of fact in the 
Complaint that are discussed in this memorandum.  

3 In considering a motion to dismiss, the Court may consider documents that are 
incorporated by reference in the Complaint as well as matters of which a court may take 
judicial notice.  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 127 S.Ct. 
2499, 2509, 168 L.Ed.2d 179 (2007) (discussing a motion to dismiss a Securities Act 
claim).  A court may take judicial notice of official government documents and 
proceedings as well as media reports.  See, e.g., Carroll v. Lafayette Ins. Co., 2006 WL 
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limited liability company, was formed to market and lease the Separators to British Petroleum 

("BP").  Id. at ¶¶ XXIII-XXIV.  Contogouris and Baldwin respectively held a 28% and 10% 

interests in OTS, Id. at ¶ XXV, while WestPac Resources, LLC ("WestPac") owned 20%.  Id.  

WestPac Resources is a Delaware limited liability company in which Costner and defendant 

Patrick Smith, among others, owned interests.  When OTS was formed, Costner and Patrick 

Smith's ownership interest in OTS stemmed solely from their ownership of WestPac Resources.4  

Id. at ¶ XXV, XVI.  The Complaint does not and cannot allege that Costner ever directly or 

personally owned any interest in OTS, or served as an officer of OTS.  

OTS succeeded in organizing a meeting with representatives of BP who agreed to 

test the effectiveness of the Separators, giving rise to the prospect that BP might agree to use the 

technology.  Complaint at ¶ XXVII.  Plaintiffs aver that on June 8, 2010, BP committed to sign a 

letter of intent to lease 32 of the Separators from OTS.5  Id. at ¶ XXXII.  And that on the very 

next day, Costner testified before Congress about how the Separators could assist in the clean-up.  

Plaintiffs further contend that Costner testified that BP had placed an initial order for the 

Separators.  Id. at ¶ XXXIII.  Costner's June 9th Congressional testimony was widely publicized 

                                                                                                                                                            
2663013, at *3 (E.D. La. Sept. 14, 2006) (taking judicial notice of public records and 
media reports); National Organization for Women v. Operation Rescue National, 1992 
WL 165715, at *1 (E.D. La. July 9, 1992) (judicial notice of media reports).   

4 Delaware law provides that "the debts, obligations and liabilities of a limited liability 
company, whether arising in contract, tort, or otherwise, shall be solely the debts, 
obligations, and liabilities or the limited liability company, and no member shall be 
obligated personally for any such debt, obligation or liability of the limited liability 
company solely by reason of being a member of acting as a manager of the limited 
liability company."  Del. Com. & Trade Code § 18-303 (2010).  

5 Of course, the letter of intent still conditioned potential orders of the Separators on the 
success of deep water tests that still were yet to be performed. 
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by international, national, and local media outlets.6  The same week, the CEO of OTS, John 

Houghtaling, was interviewed by New Orleans radio station, WWL, and according to Plaintiffs, 

publically stated that "BP had agreed during the June 8, 2010 meeting to purchase an initial order 

of 32 units."  Id. at ¶ XXXIII.  

On June 11, 2011, a mere two days after Costner's well-publicized congressional 

testimony, Contogouris and Baldwin, entered into a Transfer, Withdrawal, Release and 

Indemnity Agreement agreeing to sell their OTS interests to Patrick Smith for $1.4 million and 

$.5 million, respectively.  Id. at ¶ XXXVII.  Plaintiffs aver their decision to sell their interests 

was because they did not want to be in business with Patrick Smith:

Contogouris had been uncomfortable with [Patrick] Smith's 
involvement in OTS, and therefore explored options for buying out 
Smith and Costner or alternatively withdrawing from OTS along 
with Baldwin by selling his interest to Smith, Costner and/or 
WestPac.  Discussions ensued with WestPac initially, and then 
Smith, proposing to buy out Contogouris' interest for $1.4 million, 
and to buy Baldwin's interest for $500,000…  

Complaint at ¶ XXX.7

But despite Costner's public statements about BP's order and despite similar public statements 

from OTS's CEO, Plaintiffs now aver that they sold their interest for the agreed upon price 

because they relied on Patrick Smith's statement to Contogouris "that BP had not in fact placed 

an order for the Separators."  Id. at ¶ XXXIV.  

                                                
6 See, e.g., www.thecaucus.blogs.nytimes.com/2010/06/09/kevin-costner-does-a-star-turn-

on-the-hill; www.nola.com/news/gulf-oil-
spill/index.ssf/2010/06/mary_landrieu_warns_of_economi.html;www.cnn.com/video/#/vi
deo/us/2010/06/09/dnt.sylvester.costner.oil.cnn?iref=allsearch;
www.bbc.co.uk/news/10280319;  blogs.wsj.com/speakeasy/2010/06/09/bp-oil-spill-
kevin-costner-tells-congress-he-can-help.

7 At all times during the negotiations for and finalization of the transfer of their OTS 
interests, Plaintiffs were represented by Timothy Madden, one of the attorneys now 
representing Plaintiffs in the instant litigation.  
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On June 15, 2010, BP's Doug Suttles publicly announced that BP ordered 32 

Separators from OTS.  Id. at ¶ XXXIX.  Like Costner's testimony to Congress, major media 

outlets widely reported BP's order for the machines.8  Three days after BP's public announcement 

and nine days after Costner's congressional testimony, on June 18, Contogouris and Baldwin 

received the balance of the almost $2 million purchase price for their interests in OTS and signed 

the final documents transferring their interests in OTS to Smith.  Id. at ¶ XLII.9  Plaintiffs allege 

that they sold their OTS shares to "Smith or WestPac," id. at ¶ XXXVI, but most pointedly for 

the purposes of this motion, do not allege that they sold their interests to Costner.10  

Plaintiffs now aver that they would not have sold their OTS shares if they had 

known that BP had agreed to lease the Separators from OTS and had deposited $18 million with 

OTS.  Complaint at ¶ XLIV.  Plaintiffs also indiscriminately allege, without specification or 

identification of any documents, "upon information and belief" that "Costner, Smith, Bates 

and/or WestPac" converted proceeds from BP "to illegally purchase Plaintiffs' interests in OTS."  

Id. at ¶ XLI.  In short, they contend that the money Smith paid to them for the purchase of their 

interests came from the $18 million that BP deposited with OTS.  Plaintiffs aver that had they 

                                                
8 See, e.g., www.latimes.com/news/nationworld/nation/wire/wgno-news-

costneridea,0,6816346.story;
www.cnn.com/2010/US/06/15/oil.disaster.costner/index.html?iref=allsearch

9 Notably, Plaintiffs also aver that under the terms of the transfer, the transfer was not 
effective until Smith paid the total $1.9 million purchase price to Contogouris and 
Baldwin.  Complaint at ¶ XXX.  

10 Plaintiffs' averment that they initially received only a down payment because Smith could 
not raise the full price by June 11 due to Smith's pending divorce settlement makes clear 
their knowledge that Smith was the sole purchaser of their interests.  See Complaint at 
¶ XXV.  That conclusion is bolstered by Plaintiffs allegation that on June 16, "Smith e-
mailed CG that 'he had the cash' and was prepared to close on the sale of the membership 
interests held by Baldwin and CG."  Id. at XL (emphasis added).  

Case 2:10-cv-04609-MLCF-SS   Document 12-1    Filed 02/01/11   Page 6 of 20



- 7 -
1043742v 4

known of the alleged source of the funds, they would not have completed the deal to sell their 

OTS interests to Smith.  

Plaintiffs, however, do not allege in the Complaint that they spoke to Costner 

about BP's letter of intent, BP's final order for the Separators, or BP's deposit to OTS.  Similarly, 

Plaintiffs do not, and indeed, cannot allege that Costner purchased Plaintiffs' interest in OTS, or 

that prior to the confection of the transfer, Plaintiffs spoke to Costner about the source of the 

money Smith used to purchase their interests.11  Simply put, the only material statement that 

Plaintiffs attribute to Costner is Costner's June 9, 2010 statement to Congress "indicat[ing] that 

BP had placed an order for a number of [Separator] units." Complaint at ¶ XXXIII.  Costner's 

statement was true and he did not purchase Plaintiffs' interest in OTS.  The Complaint does not 

state a claim against Costner for which relief can be granted and thus, the claims against Costner 

should be dismissed with prejudice.  

III. LAW & ANALYSIS 

A. Plaintiffs Fail to State a Claim Against Costner and the Court Should
Dismiss the Claims Under the Pleading Standards Mandated by Federal 
Rules of Civil Procedure 12(b)(6), Rule 9(b) and the PSLRA.

Having averred claims premised on federal securities and Louisiana civil law 

fraud, the Plaintiffs' allegations must be tested not only by the Rule 12(b)(6) plausibility 

standards as articulated by the United States Supreme Court, but also by the more stringent 

particularity requirements of Federal Rule 9(b) and the Private Securities Law Reform Act

                                                
11 While Costner does not believe that money from the BP deposit was the source Smith's 

payment to the Plaintiffs, the court does not need to resolve that issue for purposes of this 
motion.  Plaintiffs' non-conclusory, specific allegations of fact do not suffice to connect 
Costner to the transaction and do not satisfy the pleading requirements that must be met 
to state a claim against Costner.  
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("PSLRA").  The Complaint against Costner fails those tests and should be dismissed with 

prejudice.

1. Plaintiffs Must Meet the Plausibility Standards Under Rule 12(b)(6).    

Rule 12(b)(6) warrants dismissal if a plaintiff "fails to state a claim upon which 

relief may be granted."  Fed. R. Civ. P. 12(b)(6).  "Factual allegations must be enough to raise a 

right to relief above a speculative level."  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 

S.Ct. 1955, 167 L.Ed.2d 929 (2007).  "To survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to 'state a claim for relief that is plausible on its face.'"  

Ashcroft v. Iqubal, -- U.S. --, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (citing Twombly, 

550 U.S. at 570, 127 S.Ct. 1955).  "A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged."  Id.  But, "when the allegations in a complaint, however true, could 

not raise a claim of entitlement to relief, 'this basic deficiency should … be exposed at the point 

of minimum expenditure of time and money by the parties and the court.'"  Cuvillier v. Taylor, 

503 F.3d 397, 401 (5th Cir. 2007) (citations omitted).  

Further, "a plaintiff is obligated to provide 'more than labels and conclusions, and 

a formulaic recitation of the elements of a cause of action will not do.'"  Bradely v. Phillips

Petroleum Co., 527 F. Supp. 2d 625, 636 (S.D. Tex. 2007) (citations omitted).  Although 

material allegations in the complaint must be accepted as true and construed in favor of the non-

moving party, a court is not required to accept conclusory legal allegations cast in the form of 

factual allegations if those conclusions cannot be reasonably drawn from the facts alleged.  See 

Twombly, 550 U.S. at 558-64.  
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2. Plaintiffs Must Also Meet the Stringent Rule 9(b) Standards to State 
A Claim for Fraud.  

Citing the Federal Securities Act and the Louisiana Civil Code articles dealing 

with rescission, Plaintiffs contend that they sold their OTS interests because they were 

defrauded, or alternatively, because of error or mistake.  Allegations of fraud and mistake are 

subject to the heightened requirements of Rule 9(b) of the Federal Rules of Civil Procedure:  

In alleging fraud or mistake, a party must state with particularity
the circumstances constituting fraud or mistake.... 

Fed. R. Civ. P. 9(b) (emphasis added)

In construing the particularity requirements, the Fifth Circuit has made clear that to maintain a 

claim premised on fraud or mistake, the plaintiff must plead enough facts to illustrate the "who, 

what, when, where, and how of the alleged fraud." Williams v. Bell Helicopter Textron, Inc., 417 

F.3d 450, 453 (5th Cir. 2005) (internal citations omitted).  Courts do not hesitate to dismiss

complaints when pleadings fail to detail the particularized facts required by Rule 9(b).  Shandong 

Yinguang Chem. Indus. Joint Stock Co., Ltd. v. Potter, 607 F.3d 1029, 1033-34 (5th Cir. 2010) 

(affirming district court's dismissal of plaintiffs' fraud claims which failed to meet the Rule 9(b) 

pleading requirements); Henry v. Allstate Ins. Co., 2007 WL 2287817, at *6 (E.D. La. Aug. 8, 

2007) (noting that plaintiffs' allegations were "vague" and failed to meet the 9(b) pleading 

standards) (Feldman, J.).   

Further, Plaintiffs' purported recitation of claims for relief based upon the 

Louisiana Code of Civil Procedure for fraud and mistake does not provide an escape from the 

requirements of Rule 9(b).  Sullivan v. Leor Energy, LLC, 600 F.3d 542, 550-51 (5th Cir. 2010) 

("State law fraud claims are subject to the heightened pleading requirements of Rule 9(b)").  

Courts routinely dismiss complaints that fail to allege sufficient facts under Rule 9(b).  See, e.g., 

Sullivan, supra, (affirming district court's Rule 9(b) dismissal of factually deficient fraud claims); 
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Guidry v. Bank of LaPlace, 740 F Supp. 1208, 1215-16 (E.D. La. 1990) (dismissing fraud claims 

under Rule 9(b) "set forth in generalized conclusions..."); Lang v. Direct TV, Inc., 2010 WL 

3211081, at *9 (E.D. La. Aug. 13, 2010) (granting 9(b) dismissal, stating "when a plaintiff fails 

to plead a particular person made a fraudulent statement the fraud claim must be dismissed").  As 

demonstrated herein, Plaintiffs have pled no facts that establish fraud or mistake occasioned by 

Costner's conduct.  

3. The Heightened Pleadings Standards under the PSLRA Mandate 
Dismissal of Plaintiffs' Securities Act Claims.  

Plaintiffs primarily assert claims under § 10(b) and Rule 10b-5 of the Securities 

Exchange Act.  Alarmed by the costly and burdensome wave of frivolous lawsuits filed under the 

securities laws, Congress enacted the PSLRA "to curb perceived uses of the § 10(b) private 

action nuisance filings, targeting deep pocket defendants, vexatious discovery requests and 

manipulation by class action lawyers."  Tellabs, Inc. v. Makor Issues & Rights, LTD., 551 U.S. 

308, 320, 127 S.Ct. 2499, 2508, 168 L.Ed.2d 179 (2007).  Among the other things, the PSLRA 

establishes mandatory pleading requirements for Securities Act claims like those presented here.  

The PSLRA enhances the pleading requirements of Rule 9(b) in at least two significant ways.  

First, a plaintiff must "specify each statement alleged to have been misleading, [and] the reason 

or reasons why the statement is misleading…".  15 U.S.C. § 78u4(b)(1)(B).  Second, for "each 

act or omission alleged" to be false or misleading, a plaintiff must "state with particularity facts 

giving rise to a strong inference that the defendant acted with the required state of mind."  15 

U.S.C. § 78u-4(b)(2).  District courts must dismiss securities fraud claims that fail to satisfy 

either the PSLRA pleading requirements or those of Rule 9(b).  Financial Acquisition Partners, 

LP v. Blackwell, 440 F.3d 278, 287 (5th Cir. 2006).  
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B. Plaintiffs Have Not Stated a Viable Securities Claim Against Costner.

Section 10(b) of the Securities Act provides, in relevant part:  

It shall be unlawful for any person, directly or indirectly 

* * * 

(b) To use or employ, in connection with the purchase or sale 
of any security ... any manipulative or deceptive device or 
contrivance in contravention of such rules and regulations as the 
[Securities and Exchange] Commission may prescribe as necessary 
or appropriate in the public interest or for the protection of 
investors.  15 U.S.C. § 78j(b).  

Rule 10b-5 provides in part:

It shall be unlawful for any person, directly or indirectly 

* * * 

(b) To make any untrue statement of material fact or to omit to 
state a material fact necessary in order to make the statements 
made, in light of the circumstances under which they were made, 
not misleading ... 

in connection with the purchase or sale of any security.  

17 C.F.R. § 240.10b-5.  

To plead and maintain a claim under § 10(b), a plaintiff must allege and prove (1) 

a material misrepresentation of omission by the defendant; (2) scienter on the part of the 

defendant; (3) a connection between the misrepresentation or omission and the purchase or sale 

of a security; (4) reliance upon the misrepresentation or omission; (5) economic loss; and (6) loss 

causation in connection with the sale of a security.  Stoneridge Inv. Partners, LLC v. Scientific-

Atlanta, 552 U.S. 148, 157, 128 S.Ct. 761, 768, 169 L.Ed.2d 627 (2008).  Thus, even if one 

assumes that Plaintiffs' transfer of their interests in OTS to Smith constitutes a sale of a security 

under § 10(b) and Rule 10-b(5), Plaintiffs still must meet the heightened pleading requirement as 

to each and every remaining element in order to proceed against Costner.  As demonstrated here, 
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Plaintiffs do not even come close to satisfying those heightened pleading requirements and 

cannot state a viable Securities Act claim against Costner.12  

1. Plaintiffs Have Not Pled Any Facts Demonstrating that Costner Made 
a Misleading Statement to Plaintiffs. 

The Plaintiffs' allegations that Costner made false and misleading statements or 

omissions do not satisfy the tests of Rule 9(b) and the PSLRA.  The Fifth Circuit has held that:  

[A] plaintiff pleading a false or misleading statement or omission 
as the basis for a section 10(b) and Rule 10b-5 securities fraud 
claim must, to avoid dismissal pursuant to Rule 9(b) and 15 U.S.C. 
§§ 78u-4(b)(1) & 78u-4(b)(3)(A): 

(1) specify the [sic] each statement alleged to have been 
misleading, i.e., contended to be fraudulent; 

(2) identify the speaker; 

(3) state when and where the statement was made; 

(4) plead with particularity the contents of the false 
representations; 

(5) plead with particularity what the person making the 
misrepresentation obtained thereby; and 

(6) explain the reason or reasons why the statement is misleading, 
i.e., why the statement is fraudulent.  

Goldstein v MCI Worldcom, 340 F.3d 238, 245 (5th Cir. 2003) (internal citations omitted).  

As has addressed above, the only material statement of Costner that Plaintiffs 

identify with any particularity is Costner's statement to Congress which Plaintiffs do not contend 

is false.13  Plaintiffs clearly cannot sustain a viable claim against Costner on the basis of that 

                                                
12 Costner does not concede that the Plaintiffs can establish any of the elements of a § 10(b) 

and Rule 10b-5 claim against anyone.  But for purposes of this motion will address 
elements 1, 2, 3, 4 and, implicitly, 6 as to the claims against Costner. 

13 Plaintiffs assert Costner that inaccurately "testified that he was a main principal in OTS, 
while the company records indicate that he held no ownership interest in his name."  
Complaint at ¶ XXXIII.  The alleged misstatement is immaterial as a matter of law and 
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statement alone.  Apparently aware that the facts alleged do not support a claim against Costner, 

Plaintiffs attempt to mask the pleading deficiencies by impermissibly lumping together 

conclusory allegations against all "defendants:"

"The defendants collectively, either through misrepresentation or 
omission of disclosure of material facts, misled Plaintiffs into 
selling their interests in OTS.  These misrepresentations consisted 
of defendants failure to disclose to Plaintiffs Suttles' commitment 
to place an order and making a multi-million advance deposit and 
statements and agreements under which either Smith and/or 
WestPac would pay for Plaintiffs' interests in OTS, when in fact 
the funds used to acquire their interest were made using a portion 
of the advance deposit made by BP, which were assets of 
OTS . . . .".

Complaint at ¶ XLIX.  

The Fifth Circuit rejects such "group pleadings" -- i.e., conclusory allegations of statements 

made by all defendants -- as violative of the strict Rule 9(b) and PSLRA pleading requirements.  

Financial Acquisition Partners, 440 F.3d at 287.  Instead, under the PSLRA, Plaintiffs must 

"distinguish those they sue and enlighten each defendant as to his or her particular part in the 

allege fraud."  Southland Securities Corp. v. Inspire Insurance Solutions, Inc., 365 F.3d 353, 365 

(5th Cir. 2004) (emphasis original).  Thus, Plaintiffs must tie individual defendants to specific 

statements or omissions or face dismissal under the PSLRA's heightened pleading standard.  Id.  

As the Fifth Circuit has explained, "[c]onsistent with our rejection of the 'group pleading 

doctrine, we do not construe allegations contained in the Complaint against the 'defendants' as a 

group as properly imputable to any particular individual defendant unless the connection between 

                                                                                                                                                            
fact.  "[O]nly those misrepresentations or omissions alleged to have caused an actual 
economic loss need be further assessed for materiality, reliance and scienter."  Rhyne v. 
Omni Energy Services Corp., 2009 WL 1844474, at * 10 (W.D. La. June 23, 2009).  
Plaintiffs do not contend that they incurred an economic loss based on Costner's 
description of his interests in OTS to Congress.  
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the individual defendant and the allegedly fraudulent statement is specifically pleaded."  Id. at 

365 (emphasis added).

Moreover, the cited allegations of misstatements are inapposite to Costner.  As to 

the first allegation -- defendants' purported failure to disclose the BP order and advance deposit -

- the only statement Plaintiffs attribute to Costner is his statement an agreement with BP existed.  

Complaint at ¶ XXXIII.  The Complaint's factual allegations about Costner's congressional 

testimony thus contravenes Plaintiffs' later assertion that "defendants fail[ed] to disclose Suttles 

[sic] commitment to place an order" for the Separators.  Id. at ¶ XLIX.  That Plaintiffs admittedly 

chose to accept what they characterize as a "misrepresentation" of Smith does not present any 

facts demonstrating that Costner misrepresented anything.  See id. at ¶ XXXIV.

Furthermore, glaringly absent from Plaintiffs' Complaint are any factual 

allegations against Costner supporting the second allegation that "defendants" made statements 

that "Smith and/or WestPac would pay for Plaintiffs' interest in OTS" when instead, funds from 

the BP deposit allegedly were used for the purchase.  Complaint at ¶ XLIX.  As discussed above, 

Plaintiffs sold their interest in OTS to Smith.  Regardless of the accuracy or inaccuracy of 

Plaintiffs' allegations about the BP deposit being the source of the payment, Plaintiffs do not 

identify any statement by Costner about the sale and certainly no statement by Costner about the 

means or method of Smith's purchase of their interests.  The absence of any allegations of 

specific facts relating to Costner eviscerates the securities fraud claim against Costner.  Plaintiffs' 

conclusory, global allegations that "defendants" made statements about the source of payment

are fatally deficient for purposes of stating a claim for relief.  Southland Securities Corp., 365 

F.3d at 353.  The Court should dismiss the Securities Act claim as to Costner.   

Case 2:10-cv-04609-MLCF-SS   Document 12-1    Filed 02/01/11   Page 14 of 20



- 15 -
1043742v 4

2. Plaintiffs Have Not Pled Any Facts Demonstrating that Costner Made
Any Statement to Them With the Requisite Intent to Deceive.  

As demonstrated above, because Plaintiffs' Complaint does not adequately plead 

facts that demonstrate false or misleading statements by Costner, the Court could end its inquiry 

and dismiss the Plaintiffs' claims against Costner.  But that is not the only flaw in Plaintiffs' 

claims, as Plaintiffs have not pled any plausible facts that demonstrate that Costner acted with 

the scienter that is required to state an actionable securities fraud claim.  

To establish liability under § 10 and Rule 10b-5, a plaintiff must prove that each 

named defendant acted with the "scienter", which means in this context "a mental state 

embracing intent to deceive, manipulate, or defraud."  Tellabs, Inc., 551 U.S. at 319, 127 S.Ct. at 

2507.  The Supreme Court has emphasized that in order to proceed past the pleadings stage, the 

Plaintiffs must plead facts supporting a "strong" inference of scienter -- defining "strong" as 

more than merely "reasonable " or "permissible."  Id. at 551 U.S. at 324, 124 S.Ct. at 2510.  

Instead, "the inference of scienter must be cogent and compelling and thus, strong in light of 

other plausible non-culpable explanations."  Id.  General allegations and conclusory statements 

that defendants knew facts that were contrary to their statements are insufficient to create a 

strong inference of scienter.  Indiana Elec. Workers' Pension Trust Fund IBEW v. Shaw Group, 

Inc., 537 F.3d 527, 533 (5th Cir. 2008). As the Fifth Circuit has held, "rote conclusory 

allegations that the defendants 'knowingly did this' or 'recklessly did that' fail to meet the 

heightened pleading requirements of Rule 9(b)."  Lovelace v. Software Spectrum, Inc., 78 F.3d 

1015, 1019 (5th Cir. 1996) (internal citation omitted).   

Moreover, the prohibition against "group pleadings" applies with equal force to 

allegations of scienter as it does to allegations of false or misleading statements.  See Maguder v. 

Haliburton Co., 2009 WL 854656, at * 17 (N.D. Tex. March 31, 2009).  Thus, in addition to 
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requiring that Plaintiffs connect each defendant to a specific misrepresentation, Fifth Circuit law 

requires Plaintiffs to adequately allege facts that strongly infer scienter with respect to each 

individual defendant, rather than relying on "group pleadings" and conclusory allegations that 

the "defendants" acted with the required intent or recklessness.  Southland Securities Corp., 365 

F.3d at 365.  The failure to adequately plead scienter requires dismissal of the complaint.  

Financial Acquisition, 440 F.3d at 287.  

In this case, Plaintiffs make general allegations that "defendants, collectively … 

misled Plaintiffs into selling their interests in OTS", Complaint at ¶ XLIX (emphasis added), and 

that the "misrepresentation(s) and/or omission(s) were made knowingly by defendants, or with 

reckless disregard for the truth thereof, and were made with the intent to deceive."  Id. at L.  

Such generalized allegations of scienter violate the stringent PSLRA pleading requirements as 

enforced by the Fifth Circuit.  See, e.g., Marguder, 2009 WL 854656, at * 17; Southland 

Securities Corp., 365 F.3d at 353.  The only material statement that Plaintiffs specifically 

attribute to Costner was his truthful statement to Congress.  That truthful statement does not give 

rise to a "strong" inference of an "intent to deceive, manipulate, or defraud" the Plaintiffs.  See, 

e.g, Tellabs, Inc., 551 U.S. 308, 127 S.Ct. 2499, 2507.  Thus, Plaintiffs have not adequately 

plead facts to establish scienter on the part of Costner and the securities fraud claim should be 

dismissed.  

3. Plaintiffs Cannot Meet the Reliance Requirement for a Securities 
Fraud Claim Because They Have Not Identified Any Misleading 
Statement by Costner.

In order to maintain a Securities Act claim against defendant, a plaintiff must 

allege plausible facts showing that the plaintiff reasonably relied on one or more false statements 

by that defendant.  Stoneridge Inv. Partners, LLC, 552 U.S. at 157, 128 S.Ct. at 768.  As noted 

by the Supreme Court, "[r]eliance by the plaintiff upon the defendant's deceptive acts is an 
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essential element of the § 10(b) private cause of action.  It ensures that, for liability to arise, the 

'requisite causal connection between a defendant's misrepresentation and a Plaintiffs injury exists 

as a predicate for liability."  Id. at 159, 128 S.Ct. at 769 (internal citation omitted). The Fifth 

Circuit recently applied this analysis to dismiss § 10(b) claims, finding no reliance when the 

complaint did not explicitly attribute false statements or omissions to a specific defendant.  Affco 

Investments 2001, L.L.C. v. Proskauer Rose, L.L.P., 625 F.3d 185, 194 (5th Cir. 2010).  

In the case at hand, Plaintiffs specifically allege that they relied on statements by 

Smith that contradicted the public statements of Costner and OTS' CEO, John Houghtaling.  And 

they aver in their Complaint that Smith was a person with whom they were "uncomfortable."  

Complaint at ¶ XXX.  Plaintiffs cannot hold Costner liable for their independent decision.  Since 

Plaintiffs have not attributed any material false statement or omission to Costner, Plaintiffs do 

not demonstrate reliance on any statements by Costner and thus have not stated a claim for relief

against Costner.  Affco Invest., 625 F.3d at 194 ("[a]ttribution is necessary to show reliance").14   

C. Plaintiffs' Claim for Rescission of the OTS Transfer Is Not Actionable 
Against Costner.   

Plaintiffs argue that consent to sell their OTS shares is vitiated under Louisiana 

Civil Code article 1948, et seq., on the basis of error and fraud.  From that premise, Plaintiffs 

argue they are entitled to rescind the sale of their OTS shares.  Complaint at ¶¶ LVIII-LXV.  

Neither the theory nor the proposed remedy support an actionable claim against Costner.  

1. The Fraud Claim Is Deficiently Pled.  

To the extent that the claim for rescission is premised upon allegations of fraud, 

Plaintiffs must plead and prove a misrepresentation or suppression of material facts, reasonable 

reliance by the plaintiff and a loss caused thereby.  La. C.C. art. 1953; Thomas v. Pride Oil &

                                                
14 For the same reason, there can be no economic loss caused by Costner.  
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Gas Properties, Inc., 633 F.Supp.2d 238, 241 (W.D. La. 2009). Although premised upon the 

Louisiana Civil Code, the claim must still satisfy the requirements of Federal Rule 9(b).  Sullivan

v. Leor Energy, LLC, 600 F.3d 542, 556-551 (5th Cir. 2010).15  For the reasons discussed above, 

Plaintiffs' Complaint fails to aver a fraudulent misrepresentation by Costner upon which they 

reasonably relied and which caused damages.  Whether characterized as fraud or error, the 

Plaintiffs did not sell their interests because of any statement by Costner.  Accordingly, the claim

for rescission should be dismissed. 

2. The Claim for Rescission Whether Based on Fraud or Error Is Not 
Actionable Against Costner as a Matter of Law.  

Under Louisiana law, "rescission serves to put the parties in the same position as 

if there were no contract."  Insurance Storage Pool, Inc. v. Parish National Bank, 732 So. 2d 

815, 821 (La. App. 1 Cir. 1999).  Importantly, the articles relating to vitiation of contracts 

specifically refer to parties to the contract or agreement.  For example, article 1949 states that 

"[e]rror vitiates consent only when it concerns a cause without which the obligation would not 

have been incurred and that cause was known or should have been known by the other party."  

La. C.C. art. 1949 (emphasis added).  Likewise, article 1953 states that "[f]raud is a 

misrepresentation … made with the intent to obtain an unjust advantage for one party or to 

cause a loss or inconvenience to the other."  La. C.C. art. 1953 (emphases added).  Indeed, it is 

so axiomatic that the rescission articles apply to contracting parties that no case law could be 

located discussing a cause of action for rescission against a person not party to the contract or 

agreement.    

                                                
15 Moreover, Louisiana Civil Procedure imposes a pleading standard for fraud similar to 

Rule 9(b).  La. Code Civ. P. art. 856 ("in pleading fraud or mistake, the circumstances 
constituting fraud or mistake shall be alleged with particularity"). 
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Here, Plaintiffs have not alleged that they sold their OTS interest to Costner, that 

any agreement existed between Plaintiffs and Costner relating to their OTS shares, or that they 

ever communicated with Costner about the sale or the source of the funds for the sale.  Instead, 

Plaintiffs aver that on June 18, 2010, they executed documents transferring their OTS 

membership interest "to Smith and/or WestPac" but make no allegation that their interest was 

transferred to Costner. Complaint at ¶ XLII.  Regardless of whether Plaintiffs have or can ever 

make out a claim for rescission against Smith -- the actual purchaser of Plaintiffs' shares -- or 

even WestPac, Plaintiffs' Complaint sets forth no facts against Costner that give rise to a claim 

for rescission.  

IV. CONCLUSION 

Plaintiffs have failed to plead any facts whatsoever stating a claim against 

Costner.  The absolute lack of any actionable allegations against Costner demonstrate Plaintiffs' 

transparent attempt to garner publicity for this action by naming Costner as an individual 

defendant in this suit.  The Court should not countenance Plaintiffs' tactics and should dismiss all

claims against Costner which have no basis in fact or law.  

/s/ Lesli D. Harris
Wayne J. Lee, 7916 (T.A.)
Lesli D. Harris, 28070 

Of
STONE PIGMAN WALTHER WITTMANN L.L.C.

546 Carondelet Street
New Orleans, Louisiana 70130-3588
Telephone: (504) 581-3200

Attorneys for Kevin M. Costner
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C E R T I F I C A T E

I hereby certify that a copy of the above and foregoing Memorandum in Support 

of Kevin Costner's Motion to Dismiss Plaintiffs' Claims has been served upon all counsel of 

record by notice from the Court's CM/ECF system, this 1st day of February, 2011.

/s/  Lesli D. Harris
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

*

SYPRIDON C. CONTOGOURIS & 
STEPHEN A. BALDWIN 

Plaintiffs, 

VERSUS 

WESTPAC RESOURCES, LLC, 
PATRICK N. SMITH, 
KEVIN M. COSTNER 
 & RABOBANK, N.A.

Defendants.

*
*
*
*
*
*
*
*
*
*
*
*

CIVIL ACTION

NO. 10-4609

SECTION "F"

JUDGE FELDMAN

MAGISTRATE JUDGE SUSHAN

********************************************

NOTICE OF SUBMISSION

PLEASE TAKE NOTICE that Kevin M. Costner's Motion to Dismiss pursuant 

to Federal Rules of Civil Procedure 12(b)(6), 9(b), and the Private Securities Litigation Reform 

Act is hereby set for submission on the 16th day of February, 2011, at 10:00 a.m., before the
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Honorable Martin L.C. Feldman, United States District Judge, United States District Court for 

the Eastern District of Louisiana, 500 Camp Street, New Orleans, Louisiana.

/s/ Lesli D. Harris
Wayne J. Lee, 7916 (T.A.)
Lesli D. Harris, 28070 

Of
STONE PIGMAN WALTHER WITTMANN L.L.C.

546 Carondelet Street
New Orleans, Louisiana 70130-3588
Telephone: (504) 581-3200

Attorneys for Kevin M. Costner

C E R T I F I C A T E

I hereby certify that a copy of the above and foregoing Notice of Submission has 

been served upon all counsel of record by notice from the Court's CM/ECF system, this 1st day 

of February, 2011.

/s/  Lesli D. Harris
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