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I. INTRODUCTION             
 
Levinson, “Adultery Clause” 
 
Typical conundrum: authoritative text + factual situation. 
 
Approaches 

(1) Authoratitive paraphrase. Definition. Here, definition of adultery. 
• “Adultery”:  
• “Ordinary” meaning (Mencken), as compared to metaphysical subtleties. 
• Not include non-consensual intercourse (ie, rape)? 

 
(2) Individual instances. Evaluate whether each instance falls within the ambit of the notion in 

question. Each instance forms part of the meaning. Not necessarily reach an exhaustive definition. 
**This is the approach we will take today.** 
• 5 individuals in Levinson’s proposal 
 
Male A 
• Relies on meaning of adultery at the time of the 10 Commandments. Adultery only for 

women, not for men. All women he had slept with were unmarried.  
• Arg 1: Meaning fixed in time, and only applies to women. Interpret according to the creator 

of the text, no subsequent readings or context, text not change over time. 
• Arg 2: Reason for the meaning is women at that time seen as their husband’s possession. 

Klinck: If the (exclusive) reason for the law disappears – then the law itself may lose power. 
 
Read in context – Ten Commandments as a whole. 
• 10th Commandment: Thou shalt not covet … thy neighbor’s wife, ox, … or other property. 

Note this also places a wife as property.  
• What logical args can be made about internal consistency? 
 
Female B (A’s wife) 
• Arg 1: “Consent”. Husband and wife agreed to “open marriage” where permit extramarital 

relations where inform the other party. (a) open marriage K; and (b) Purpose: has mutated 
since the time of the 10 Commandments, must look at contemporary prohibition – 
discouraging deceit, not betray a promise. Here, no betrayal of a promise because no promise 
made of fidelity; (d) always something implicitly understood that may not be explicitly 
stated. Notion of reasonable exceptions to the stated law (opening the gates at night for a 
citizen, criminal offence to open the gates at night).  

• Arg 2: Fundamental principles. Public Policy/Order. Law must be understood in terms 
consistent with basic values. Today, values of equality, and non-commodification of people.  

 
Male C 
• Bigamous relationship. 
 
Male D 
• Practicing Christian, admits that has lusted after women other than his wife.  
• Matthew: “Whosoever looketh on a woman to lust after …” 
• Is desire tantamount to adultery? Is adultery only physical? 
• Here, separate provision for covetting, so, by implication, covetting most likely excluded 

from the adultery clause.  
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Statement of founder: return to “old-time religion” 
• Notion of “open marriage” K would not accord with “old-time religion” 

 
Film: “The Lover,” based on book by Marguerite Duras 
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NATURE OF STATUTORY INTERPRETATION        
• Côté, pp. 1-41 
• Judges’ method of interpreting legislation binding on litigants. 
• Interpretation and application are two interacting processes: interpretation influences application, but 

application also influences interpretation. 
• Three definitions of interpretation of legislative enactments (statutes + regs):  

i. the process by which the meaning and scope of rules set out in the enactment are 
determined; 

ii. only refers to the process in cases where some special effort required b/c 
obscurity; 

iii. the result of the process of interpretation. 
 
“Official Theory” of Statutory Interpretation 
 

Dominant features 
• Meaning pre-exists interpretation 

o Meaning is contained in the enactment: it is predetermined. 
o Strictly declaratory process of interpretation. 

• Each enactment contains only one true meaning. 
s. 10, Canada Interpretation Act: “law always speaking” 
o “effect … according to its true spirit, intent and meaning” 
o But does “true” here apply to all nouns (spirit, intent and meaning)?  
o French version makes no mention of “true”: “selon son esprit, son sens et son objet.”  
s. 41, Québec Interpretation Act 
o ”true intent, meaning and spirit” « leurs véritables sens, esprit et fin » 
o « véritables » is plural, thus indicating it applies to all adjectives.  

• Meaning is in the text. 
o Legislative activity is an activity of communication. Reconstructing the idea the author 

wished to transmit. 
• Meaning revealed is that which was sought by the legislature at the time of adoption.  

o Historical intention is permanently set. 
• Text is coextensive with the message. Text is comprehensive & exhaustive regarding the 

message. 
 
More dominant features: 
• Goal of interpretation is to reveal the intention of the legislature. The meaning attributed to a 

reasonable person reading an enactment w/in the context in which the enactment was in fact 
drafted. Paramountcy of the will of the enactment’s author. 

• Interpretation and application of the statute are two successive and dissociated phenomena. If 
“true meaning” of a text leads in a given case to abnormal results, then remedy is to solicit 
amendment of the text by the legislature. 

• Meaning of a text may be clear. Where it is not, it may be determined by resort to principles of 
interpretation. Judge cannot “refuse to adjudicate under pretext of the silence, obscurity or 
insufficiency of the law.” (Qc IA, s. 41.2) 

 
Normative Nature of the Official Theory 
• Prescriptive, not descriptive. Not an accurate description of what goes on.  
• A doctrine; an intellectual construction which prescribes the manner in which to conceive of legal 

interpretation 
• Parliamentary sovereignty & separation of powers dictate that Parliament bears responsibility for 

pol. choices of legislative activity – judges are but the “mouthpiece.”  
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• Ensure stability of laws. 
• Static ideology of interpretation: preoccupation w/ stability of laws. 
• Dynamic ideology of interpretation: satisfaction of the real needs of life. Constitutional law must 

be dynamic.  
 
 

1. Author  2. Text  3. Reader 
 
CRITIQUES 
 
1. Author: “intent” 

• Two possible meanings of “intent”: 
o meaning intended 
o object seeking to achieve 

• In Interpretation Acts, ambiguity re: “intent” 
o s. 10, Fed’l Act: intent of the enactment, and not of the legislature. 
o s. 12, Fed’l Act: enactment given construction/interpretation “as best ensures the 

attainment of its objects,” thus look at the meaning of the word in relation to its purpose.  
o Distinction b/t “its objects” in eng version, and “son object” in fr version between ss. 10 

and 12. 
o Intent of a collective – the legislature. How can this be determined? It’s a problematic 

notion.  
o Legislative intent – “institutional fact” (an invention, a fiction) that only takes on 

meaning w/in a given institution. An invention, a fiction, to meet methodological needs.  
 
2. Text: Improper conflation of text with the legal rule.  

• Role of statutory interpreter is to arrive at the meaning of the legal rule and not just the literal 
meaning of the text. 

• Interpretation is constitutive of meaning.  
• Language as necessarily inadequate for expression of meaning.  
• Ambiguity (choose between several fairly precise meanings) & vagueness (large grey area). 

Distinction between the two, although something can be ambiguous and vague at the same time. 
This can only be resolved by context. Ex: common law with multiple meanings.   

• Character of text (Stanley Fish) – the genre of the text affects our approach. Example of list of 
authors interpreted as a 17th c. poem.  

 
3. Reader: Judge situated. 

• Judge looking at the text from a particular perspective. 
 
 Community of interpretation 

• Accepted strategies, processes, approaches that imposes constraints on what is permissible.  
• Legal community of interpretation interprets according to assumptions that are different from 

those of another.  
 
Critique of the Official Theory 

• Explanatory factor. 
• Inadequacies of Official Theory 

o Subjective factor in interpretation & interpreter’s creative role. The “declaratory fiction” 
leads to the “inhibition of interpretation” – to denial of the personal & subjective aspect 
of interpretation. 
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o Influence of application upon interpretation. Legal interpretation presupposes a constant 
interaction b/t law & fact. “Rebound effect” 

 
Alternatives to the Official Theory 

• New model must meet 3 conditions: i) must recognize legislative drafting may orient meaning 
given to the enactment by those who read it; ii) must take into account the interpreter’s active 
role; iii) must reflect manner in which application of statute rebounds upon its interpretation. 

• Theory of Subsidiary Role of the Interpreter.  Relativity of meaning must be acknowledged – 
statute is not clear in the absolute, but first for 1 indiv’l in particular. Côté’s better view: all 
interpretation involves creativity. 

• Theory of Creativity Subject to Constraints. An enactment is given meaning by interpretation – 
this is the controlled construction of meaning. Constraints on creation of meaning re: charter of 
rights not of same scope/nature as those re: taxation statutes. “There is no true meaning of a text. 
… it is not clear that the author’s choice will be better than someone else’s” (Valéry). “The law is 
often wiser than its author” (Radbruch). 

 
Principles of Interpretation 

• Sphere of Application  
o Enactments of Parliament, incl statutes + regulations. Discovery of legislative intent. 
o Court-Developed: regulation ust be examined to determine its author’s intention, and 

enabling statute must also be studied to delineate extent of Parliament’s delegation of 
power. 

o Legislative: federal Interpretation Act, and Québec’s Interpretation Act. 
• Civil Law & Statute Law. 

o In cml, cases form the  jus commune, and statute law is exceptional. Statutes thus 
interpreted narrowly. 

o In cvl, CCQ forms the jus commune. Code thus interpreted broadly.  
• Sources 

o Legislated Principles in each statute (supplementary definitions), and in separate statutes 
(the fed’l Interpretation Act, and Qc’s Interpretation Act). Rules in the Interpretation 
Acts inapplicable if a contrary inention apparent in the statute, or implied by its 
context/purpose. 

o Case Law Principles from western jus commune emphasizing strict & literal approaches 
b/c courts assumed as guardians of life, liberty & property, and thus narrowly contrue 
enactments limiting those rights.  

• Function of principles of statutory interpretation 
o Heuristic role: Method of discovering the “true” meaning & effect of an enactment. 

 Guide to reading the statute. Not mandatory. Express probabilities. Interpretive 
principles often used to justify a particular interpretation. 

o Rhetoric role: Method of argument.  
 Debating tools to promote a specific solution to problems of interpretation 
 Args supporting a particular construction. Body of valid legal reasons for 

resolving disputes. 
 Practitioners’ armoury. 

• Principles of statutory interpretation may be defined as a body of standarized interpretative 
arguments, accepted by the legal community, varying in strength, and used to show that a certain 
interpretation is not only reasonable, but also justifiable in law. 

 
Methods of Interpretation 

• Côté, pp. 245-255 
• Process used to derive the meaning of legal rules contained in a legislative text.  
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• Who – the Interpreters of law. All those touched by the norms, but judges’ interpretation binding. 
• What – the Nature of interpretation. Reveal the true meaning of texts.  

o Not exactly looking for the real meaning, as much as the best meaning of the rule.  
o Purpose of interpretation to express the meaning which the legislature gave to the text so 

as to ensure execution. 
o Role of statutory interpreter is to arrive at the meaning of the legal rule and not just the 

literal meaning of the text. 
o Among Canadian jurists, interpretation of statutes is generally considered an activity 

which declares the meaning of texts.  
o Interpretation is constitutive of meaning.  

• To What Ends Do We Interpret – the Objectives of Interpretation 
o To establsih the intention of the legislature. 
o Other objectives: considerations of equity, predictability of the law, promote the 

coherence of the law, equity and utility of the law. 
• When – the Opportunity of Interpretation 

o under the Plain Meaning rule, no need for interpretation “when the words used in a 
statute are clear and unambiguous”. this principle is attached to the Literal Rule of 
interpretation. 

o idea based on the false assimilation of meaning of the legal rule with the literal legislative 
wording. 

• How – the Process of Interpretation 
o within a precise methodological framework. 
o guidelines consist of constraints that the interpreter must take into account in elaborating 

the meaning of rules. guidelines more as recommendations than as commandments. 
o two distinct methods may lead to different interpretations, and the interpreter must then 

make a decision. 
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HISTORY OF STATUTORY INTERPRETATION        
Blatt, W.S. “The History of Statutory Interpretation: A Study in Form and Substance” 
 
Context of statutory interpretation 

• Not occur in a vacuum, but in a time and at a specific place. 
• Reflect on a theory’s continuing relevance. 
• Felix Frankfurter (Supp. CB p. 13) showing Heydon’s Case resolutions as reflecting the 

contemporary US approach.  
• Portalis (handout):  
 

Historical factors influencing statutory interpretation 
• External factors: Historical events & circumstances affecting how the court operates (and how it 

sees itself as operating). 
• Internal factors: Legal system itself wants to make changes. Charter as a legal innovation 

(revolution). Led to a change in constitutional interpretive practices – possibly reflected 
elsewhere in the law.  

• Legal Theory: How jurisprudential schools of thought characterized statutory interpretation. 
 
Be cautious about the generalizations in historical thought on statutory interpretation.  

• For instance, Blatt identifies general tendencies, but unclear as to where the boundaries are 
between the periods. 

• Individual judges have different attitudes – no matter what historical period they may be in. 
• Be conscious of these historical factors, but cautious in generalizing. 

 
 
Choice of form (following the letter of the statute; literal meaning) and substance (the statute’s spirit; 
extra-textual considerations) 
• Tension b/t the form & substance. But, form may also be considered an element in the substance.  
 
Tracing notion of “equity of a statute” 
• Historically important concept in cml; often used to frame issues of substance. 
• Continuing issue, even where the expression “equity of the statute” is not expressly used. 
• Refers to wide range of meanings, of broader notions not considered part of the letter of the law. 

For ex, liberality, broad construction, legislative intent, jud’l legislation, analogical reasoning & 
statutory purpose. 

• Interpretation Acts refer to liberal & large interpretation of a statute.  
 

Early portrayals of “equity” – factors beyond the letter of the law in order to make sense of the 
law. 

o Christopher St-German (1520s) (handout): Equity as righteousness. Equity must be 
observed in every general rule of the laws of man. Law of God & law of reason.  

o US judge (1789) (Supp. CB p. 5): “It is clear, that statutes passed against the plain and 
obvious principles of common right, and common reason, are absolutely null and void.” 

o Portalis (1827): Equity is a return to natural law. 
o Plowden (1574): Law may be resembled to a nut – letter of the law is the shell, and sense 

of the law is the kernel. Equity enlarges or diminishes the letter according to its 
discretion. 

 
Two levels of legal thought: 

o more abstract: court decides whether to handle the statute as it would the common law or 
to treat it differently. 
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o less abstract: jurists must organize the interpretive approaches to statutes. for example, 
polarities such as strict & liberal interpretation, or intent & plain meaning. 

 
Blatt’s Five Parts 

• Klinck: Be wary of making such categories. 
 
Blackstonian (late 18th c) 
• Open & fluid approach to statutory interpretation.  
• Equity and law operated as a grand principle applicable to common & statutory law alike. Not seen in 

oppositional terms, but complementary. 
o Blackstone’s five signs in interpreting a statute (Supp. CB p. 7): “words”, “context”, 

“subject-matter”, “effects and consequence”, and “reason and spirit”. These signs later 
separated.  

o Inclusive approach.  
• Grotius’ definition of equity: “the correction of that, wherein the law (by reason of its universality) is 

deficient.” 
• Rules of interpretation not highly systematized. 
 
Pre-classical Period (early 19th c) 
• Equity & law replaced by dualism of technicality & liberality.  

o Liberality favored where possible. Liberality entails an unconstrained approach, in the 
sense of a generous spender. In the mushroom example: mushroom exception to 
minimum wage would mean that liberal interpretation excludes mushrooms from 
category of vegetable.  Depends on whether exempting clause, or benefit-conferring 
clause. 

o Large (or broad) interpretation would seem to fall under liberality. 
o Categorizations: Beginning of sorting statutes into kinds – some should be dealt with 

technically, and some liberally. 
• Interpretive rules organized along poles of strict & liberal interpretation. 
• Maxims: maxims of interpretation, applying rules mechanically. E jusdem generis.  
 
Classical Period (mid- to late-19th c) 
• Equity fell into disfavor. Statutory interpretation was the least liberal. 
• Three notions: 

• Intent: Narrow focus on intent of the legislature. This reinforces judicial legitimacy. 
• Plain meaning: Emphasis on plain meaning. 
• Absurdity: Where equity admitted is only where result of application of literal meaning leads to 

absurdity. Thus equity only used to narrow the statute. But what does “absurdity” mean? Includes 
notion of reasonableness, common sense.  

• Categorization: This started in the pre-classical period.  
• By late 19th c, common and statutory law polarized in the extreme. 

 
Progressives, Legal Realists, Post-Legal Realists (early 20th c) 
• Resurrected equity of a statute. 
• Movements questioning cogency of meaning of legislative intent. This intent seen as a fiction. 
• Progressives: equity as an antecedent of analogical interpretation. 

o  
• Legal Realists: used equity to argue against the determinacy of the old order. 

o Critique of maxims of interpretation. Assumptions underlying classical approach were 
tenuous. 
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o Karl Lleweleyn: Made table of maxims of interpretation, showing that for each 
interpretation that takes you in one direction, there is another maxim ready to take you in 
another direction. The maxims gave a notion of certainty – also because drafted in latin. 
Convenient ways of encapsulating logical principles. 

• Post-Realists: esp. legal process school awarded equitable construction a fixed place in a loose 
system based upon statutory purpose. 

• Analogical approach: relationship b/t common law & statutory law. Attitude of persons towards 
relationship b/t common law & statutory law. One vision: where statute derogates from common law, 
then must say so expressly. This distinction did not exist under Blackstone. 

o Not limited. 
o (Supp. CB p. 11) – attempts at definition, but not particularly elucidating. 

 
Contemporary period (mid- to late-20th c) 
• Seem to be witnessing a return to Blackstone.  
• Klinck has trouble with this portion of Blatt’s article. See Ruth Sullivan (handout): present approach 

is to use all approaches. Supposedly “one rule” but bringing in the whole garbage truck. 
• Legislative purpose losing ground. Ultimately, that “outcome is reasonable and just” – this seems to 

be reminiscent of St-German.  
• Jurists using rhetoric reminiscent of preclassical liberality and classical intent. 
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UNDERSTANDING LANGUAGE & THEORIES OF LANGUAGE (COOMBE)    
 
[look at Problems #1 & 2 for next week] 
 
Introduction 

• Interpretation within the legal community  the judicial community. 
• Importance of historical development & context of theories. 
• Coombe’s article relevant to critical approach to statutory interpretation. Standing outside the box 

by deliberately choosing an external approach that questions the assumptions usually relied on. 
• Coombe suggests another basis for legitimacy of statutory interpretation. 

 
R. Coombe, “Same as it ever was: Rethinking the Politics of Legal Interpretation”  

• (1989) 34 McGill L.J. 603 
• Recurrent theme: legitimacy. How do we ensure that statutory interpretation constrained?  
• Plain meaning movement, and critique thereof. Sought to reconcile uncertainty of language with 

need for consistency, certainty & objectivity in process of interpretation.  
 
Finding the purpose is itself an interpretive exercise. 

• Coombe’s criticism: Saying that purpose constrains interpretation merely shifts the problem – 
finding the purpose is itself an interpretive exercise. Purposes may be construed at many levels of 
generality – the highest being that of “doing justice” in all statutes. 

 
Definitions 
• hermeneutics: branch of knowledge that deals with interpretation or theories of interpretation 
• epistemology: theory of knowledge, esp. regarding its methods & validation 
• nihilism: rejection of all moral & religious principles 
•   
• metaphysics: philosophy of the ultimate nature of reality. 

 
Models for Understanding Language 

 
“Commonsense view” 
• “Commonsense” view of language (Gerald Graff): words as names of things, and meanings of 

words securely fastened onto the things the words denote. Goes well with a neutral theory of 
statutory interpretation. 

• Developments in literary criticism dispute these commonsense notions, and suggest the radical 
instability & indeterminacy of meaning of texts at all times.  

 
Wittgenstein’s contextual hermeneutics: arbitrary signs govern by convention 
• arbitrary signs, governed by arbitrary rules, serve to create meanings that appear clear, self-

evident and certain, but only to those who accept the conventions of the language game in which 
those systems and rules operate. Signs as arbitrary & conventional. 

• Once we recognize signs as arbitrary and conventional, and that there exists no natural tie b/t 
representational terms and the concepts they signify, we still have to deal w/ tendency to assume 
that however arbitrary the signifier, it ultimately has reference to a “real” signified.  

o “natural tie”: does this imply causality? 
o “arbitrary” 
o “conventional”: Klinck believes this militates in favor of sthg being certain.  

• Connection b/t language & “reality” 
o For example, a culture’s definition of colors in the spectrum. Language as constructing 

our ways of seeing reality. 
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• Linguistics – observers construe facts according to pre-existing social categories (structuring 
filters). 

• Wittgenstein’s contextual hermeneutics: arbitrary symbols, governed by arbitrary rules, serve to 
create meanings that appear clear, self-evident, and certain, but only to those who accept the 
conventions of the language game in which those systems and rules operate. 

• Judge who purports to apply plain meaning “committing the fallacy of reification”, or 
abstracting a meaning from its context and purpose and treating it as though it were an external 
thing, capable of value-free investigation.  

 
Defining the Problem: if say that meaning of words is arbitrary, then questioning legitimacy (and 
constitutionality) of adjudication. 
• Dilemma: social and political ramifications of proposition that words have no plain meanings or 

objective referents, and that meaning is therefore indeterminate. 
• Levinson: shift in literary theory from science of extracting meaning from words, to 

developments suggesting radical instability and indeterminacy of the meaning of texts. 
Implications for law: suggests interpretation merely an exercise of power and that legal texts can 
be read to serve political purposes.  

• Concern: abandonment/rejection of positivism/objectivism leads to nihilism, thus threatening 
legitimacy of adjudication (Owen Fiss) and rule of law itself. 

• Fiss wants to highlight elements of objective interpretation.  
• Choice between positivism & subjectivism (Stanley Fish). Underlying assumption of legal 

community is to minimize interpretive crises. Using language in a way that gives minimal 
occasion for dispute. Compare this to the literary community which accepts a far wider range b/c 
discussion & dispute re: meaning lie at the heart of that discipline. 
• postivism: meaning is embedded in texts and can be read without interpretive effort. 
• subjectivism: because texts have many meanings (or none) reader free to impose/invent 

meaning for partisan purposes. 
 

Constructing Solutions: Constraints of (Institutional) Convention 
• Fiss’ constraints – the institutional conventions that give an objective color to interpretation.  

o Disciplinary rules of interpretation provide standards that permit measure of objectivity 
b/c constitute a set of (transcendent) norms.  

o Interpretive community recognizes these rules as authoritative, and confers authority on 
them. Shared understandings within a community. This community most often white 
males (Paul Brest). The legal community comes from somewhere, and often excludes 
other voices who often have different assumptions.  

 
Denying the Problem: Constraints of Context & Tradition 
• Context assists in determining meaning (Gerald Graff). Certain meanings seen as the clear 

meaning b/c of the particular context. 
• Tradition shapes the parameters. Interpretation of a work conditioned by prior history of the 

effects of that work (Hans-George Gadamer). 
• Law deeply & thoroughly political (Dworkin). 
 
Legitimacy: if no transcendental basis of legitimacy for the language game that is law can be found, a 
social & experiential basis of legitimacy had better be provided. 
• If no transcendental basis of legitimacy for the language game that is law can be found, a social 

and experiential basis of legitimacy had better be provided (Coombe).  
• Experiential basis of legitimacy – think of Cover’s “field of pain & death.” 
 
Failure of theorists to take account of a multiplicity of relevant contexts (Coombe). 
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• Cultural hermeneutics (Brian Langille): draws from Wittgenstein that there can be no external 
foundation for interpretation b/c interpretation involves language, and language (and hence law) 
is an activity. 

• Habermas: language itself is dependent upon social processes which are not wholly linguistic. 
• Brenkman: Social relations of domination inscribed within cultural practices. 
• Context as discursive construction of situated social agents. Judging occurs by internalized 

practice (Peller). Our common-sense assumptions about the world are culturally & 
historically contingent – they also reveal traces of their own artificiality.  

• Meaning is never singular & transparent but multivalent; it is always contextually, and therefore 
socially specific. 

• Legal interpretation takes place in a field of pain and death. Interpretation as legitimated practice 
of political violence (Robert Cover). 

• Symbolic violence (Pierre Bourdieu): field of symbolic production as a microcosm of the struggle 
b/t classes.  

• Judicial interpreters as one group of symbolic producers. 
 
Conclusion: legal intepretation political & helps maintain social relations of inequality in our society. 
• Legal interpretation appears to be ‘political’ in a far more complex & pervasive fashion than legal 

scholars have thus far acknowledged. Legal meanings continually mobilized for the maintenance 
of relations of domination, and legal interpretation plays an integral part in the maintenance of 
social relations of inequality in our society.  
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II. GRAMMATICAL & TEXTUAL METHODS        
 
 
Klinck’s Schema 
 
 
author     text   audience 
 
 
    

context 
 
 
OVERVIEW OF METHODS 
 
Grammatical & Textual Methods 

• Grammatical Method 
• Literal Rule 

 
Systematic & Logical Method (Arguments of Coherence) 

• Internal Coherence 
• Coherence Amongst Statutes 
• Vertical Coherence of Norms 
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T H E  G R AM M AT I C AL  M E T H OD          
Côté pp. 257-281 
 

Read the Statute. 
 

1) Read the Statute.  2) READ THE STATUTE.  3) R E A D  T H E  S T A T U T E. 
- Felix Frankfurter 

 
 
 
author      text   audience 
 
 
    

context 
 
Assumptions: competent legislature, text manifests the meaning intended 

 
Assumptions (Klinck) 
• competent legislature. 
• text manifests the meaning that was intended. 
• reader as a competent user of language.  
• problematic that only limit yourself to looking at the text. 
 
Assumptions (Côté) 
• that the statute is a means of communication between the legislature and citizen 
• that communication by language is possible 
• that the legislature wishes to communicate certain ideas through the enactment 
• that the legislature is familiar with the ordinary rules of language 
• that the legislature uses language in such a waay as to communicate its thoughts adequately 
 
More 
• Presume that the law says what its author meant it to say.  
• “a Court of Law is bound to proceed upon the assumption that the Legislature is an ideal person 

that does not make mistakes” (Lord Halsbury) 
• literal/grammatical method begins painstaking examination of the enactment’s wording: 

 
Application 
 
1. Words must be given their ordinary meaning 

• Words must be given their ordinary meaning.  
• Ordinary to whom? Understandable by the “man in the street.” 
• What happens if there is more than one ordinary meaning? 
• Common practice to refer to dictionaries.  
• Precautions: dictionary meaning cannot prevail over a definition contained in the enactment. 

Dictionaries must accurately reflect the linguistic practices of the population to whom the 
legislation is directed at the time of the enactment. Must still determine meaning within context 
and purpose.  

• Negative implications of rule favouring the usual meaning: 
o a meaning which a term cannot bear in common usage should not be attributed 
o words should not be given scientific or technical meanings 
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• Not an absolute rule (exceptions): if circumstances indicate that a scientific/technical meaning is 
appropriate, then it should be used, subject to proof of the technical meaning.  

o Depends on the audience to whom the enactment is addressed. Klinck: This seems to be 
going beyond the text. But what is the “text”? Just the four lines (narrow reading)? The 
statute as a whole?  

 
2. Words must be given the meaning they had at the time of the statute’s enactment. 

• Words must be given the meaning they had on the day the statute was enacted. Klinck: How do 
we determine the meaning at the time of the enactment?  

• Statute should not be modified by mere semantic evolution. Statute may, however, be changed by 
social fact.  

o “Impotent”: Change in meaning of word “impotent” from person suffering debilitating 
disease from old age (historical meaning), to sexual disfunction (today’s meaning).  

o “Vehicle”: Referred to horse-drawn carriages at the time, refers to automobile today. This 
merely enlarges the ambit of the word, and not its meaning.  

o Old Juvenile Delinquents Act (p. 271): “suitable family home”. Does “group home” fall 
within the meaning of “suitable family home”?  

• Changes in meaning of a statute may be due to a transformation of the context in which the 
enactment took place, rather than linguistic evolution alone. 

• Absurdity must be appreciated w/in context of the time of the enactment of the statute. 
• Legislative texts canNOT have objectives which evolve or change over time.  
• Broad statutory categories are often held to include things unknown when the statute was enacted. 

Courts will ask: if the provision’s purpose will justify application to the new invention, and 
whether the enactment’s terms are sufficiently general to permit its application to things unknown 
at the time of enactment. 

• s. 49 Interpretation Act (1964) “law is ever commanding”. “[T]he letter of the law allows it to 
adapt to changes resulting from later inventions and improved techniques, and when this 
adaptation corresponds with the spirit of the measures whose application is involved” (Beetz J.) 

• Applicability of a statute to a new situation, technological development or social practice depends 
on its aim or purpose.  

• Declaring an Act obsolete. “Courts cannot turn their role of construction into one of naked 
legislating” (Laskin C.J.) 

• Harrison v Carswell: Dickson J. “it would seem to me that such a change must be made by the 
enacting institution, the Legislature, which is representative of the people and designed to 
manifest the political will, and not by the Court.” Dissenting Laskin C.J.: court could exercise its 
creative role to adapt the ancient doctrine of petty trespass to demands of contemporary economic 
& social life. 

• REMEMBER: s. 41.2 Quebec Interpretation Act: courts bound to adjudicate in the face of 
legislative silence. And, judge’s mission to render justice in the circumstances of a given case.  

• Civil Law: Judges have greater responsibility in civil law than they do in statutory law to adapt 
the law to the changing social reality.  

 
3. Presumption against adding or deleting words – rule of effectivity 

• Adding to the terms of the statute, or depriving them of effect, should be avoided. 
• Legislation is deemed to be well drafted, and to express completely what the legislature wanted to 

say. 
• Legal communication (like all communication) contains both implicit & explicit elements. If the 

judge makes additions in order to render the implicit explicit, he is not overreaching his authority.  
• Rule of effectivity (s. 41.1 Qc Interpretation Act): every word means something.  

o Described as “no legislation whether it be by statute or by-law should be interpreted to 
leave parts thereof mere surplusage or meaningless” (Spence J.) 
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• Not deleting words. Statute may be redundant. Statute may use similar words to express the same 
concept. Rule of effectivity: treat every words as if it has a different meaning.  

 
Legitimately making the implicit explicit. 
 
Limitations of the Grammatical Method 
 

• Reader must begin with the text chosen by the author as a vehicle for his thoughts. 
• Klinck: Seem to be bringing in extra-textual elements, although purporting to stick only to the 

text. 
 

“Open Texture” of Language 
• Literal approach often not sufficient to dispel all doubts about an enactment’s application. 
• Most terms used in law have relatively indeterminate meanings. 
 
Importance of Context 
• Literal approach confines courts to the explicit component of Parliament’s message. The implicit 

component derived from the context of the statute must also be discovered in the quest for 
legislative intent. 

• Dependence on context for real meaning. Wittgenstein example of mistress of the house telling 
her governess “Show the children a game.” 

• Meaning of the words is partially determined by the aim and purpose of the legislation. 
 
PROBLEM #1 

• Two ways for management to have violated s. 102(3)(a): 
o replace (“with any other employee”) OR 
o fill their positions “with any other employee” 

• Presumption from rule of effectivity: where legislature uses 2+ words, these words have different 
meanings.  

• Ordinary meaning of “or”: alternatively 
• Rule of effectivity usually refers to a choice of words. Reasonable extension of choice of words is 

choice of grammatical form.  
• Are management personnel employees? 
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THE LITERAL RULE           
Côté pp. 282-305 
 
Words that are reasonably capable of only one meaning must be given that meaning whatever the result. 

 
• Here, interpreter is forced to give written expression a paramount role. 
• Klinck believes the plain meaning rule today usually only used as a rhetorical device: “it is self-

evident that …” 
• [see definition of Driedger on handout 16 jan 2007]: “Today there is only one principle or 

approach … the words of an Act are to be read in their entire context and in their grammatical 
and ordinary sense harmouniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament.” (rejects plain meaning) 

 
Application 
 
1. If the statute is clear, it is not subject to interpretation. 

• interpretatio cessat in claris: when a statute is unambiguous, the letter of the law should not be 
avoided on the pretext of respecting its spirit. 

• Clear text (defined): a text whose meaning causes no difficulty: its terms are, in a given context, 
clear and precise and their construction does not give rise to ambiguity. Interpretation as only 
referring to situations where there is a difficulty. 

• Textual clarity is no guarantee of normative clarity. 
• Where legal rule is clear, the interpreter must adhere to it. 
• Examples from SCC: Lamer J.: “no need for further interpretation”. Does this mean you’re not 

allowed to look any further? 
 
2. If the text is clear, do not interpret it. (“plain meaning”) 

• FORMALIST: “If the words of the statute are in themselves precise and unambiguous, then no 
more can be necessary than to expound those words in their natural and ordinary sense. The 
words themselves alone do, in such case, best declare the intention of the lawgiver.” (Tindal J. I 
Sussex Peerage Case). Lamer C.J. in Multiform case espouses formalist tradition 

• Three functions of the doctrine of clear textual meaning (van de Kerchove):  
(i) regulation: limiting the role of the judge to serving as the law’s mouthpiece;  
(ii) justification: argument based on clarity of the text leaves little room for debate; and  
(iii) dissimilation: camouflage the fact that an enactment is being interpreted by suggesting 
that it is possible in some cases to determine a statute’s meaning by merely considering its 
terms. 

 
Criticism: 
• a text can never be intrinsically clear, for clarity exists only in the mind of the reader. 
• personality of the interpreter: concept of a clear enactment related to notion of an ordinary reader 

– the clear meaning is that which a normal reader would consider undisputed or undisputable. 
• provision may seem plain in some applications and obscure in others. 
• when terms of provision clear, then no need to consider the other parts of the statute, the purpose 

of the law, principles of interpretation such as the rule of effectivity (if legislator used two 
different wordings, then these must mean different things), the consequences of interpretation, 
etc. 

• Driedger’s “modern principle” of interpretation (rejects “plain meaning):  
“the words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmouniously with the scheme of the Act, the 
object of the Act, and the intention of Parliament.” 
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Based on Faulty Principles 
• interpretation starts & ends with reading of the text where the text clear & precise and pretends to 

go no further.  
• appreciating clarity of a text necessarily presupposes a prior interpretation, that the “plain 

meaning” based on a set of underlying assumptions concealed in legal reasoning.  
• seems to contradict basic principles of liguistic communication: words only take on their real 

meaning when placed in context, especially the purpose of the message.  
• McLaughlin v MacDonald: MacDonald gratuitous passenger, struck by driver as MacDonald 

getting out of the vehicle. McLaughlin pleaded defence to suit for damages on basis of s. 52(1) 
N.B. Motor Vehicle Act: “the owner/driver of a motor vehicle … shall not be liable for any loss or 
damage resulting from bodily injury to … any person being carried in or upon or entering or 
getting on or alighting from such motor vehicle.” Looking at whether statute’s literal reading 
produced a result that was absurd or unjust.  

• Lord Sumner in Vandry: often the apparent clarity of an enactment is a shield masking serious 
ambiguities in the provisions being studied. 

• Viscount Simonds in AG v Prince Ernest Augustus of Hanover: words cannot be read in isolation, 
“their colour and content are derived from their context.” “no one should profess to understand 
any part of a statute or of any other document before he had read the whole of it. Until he has 
done so he is not entitled to say that it or any part of it is clear and unambiguous.” 

• SCC in Rizzo & Rizzo Shoes: adopts Driedger’s idea that statutory interpretation cannot be 
founded on the wording of the legislation alone.  

• But, Court insists on respecting plain meaning of the text (and avoids “external” elements such as 
objectives of the statute) because to rely on external elements would create too much insecurity & 
unpredictability.  

 
3. The legislature’s intention must be sought in the text. 

• The role of the judge is to apply the will of Parliament to the extent that it appears in the 
enactment. Seek the meaning of the words Parliament used: the intent the legislature expressed. 

• The judge should respect the intent as it is expressed in the wording of the statute, even if he has 
reason to believe that the text either goes beyond or falls short of the true intent of Parliament. 

• Dickerson: “because the author’s subjective intent is knowable only through inferences drawn 
from his use of external signs, and because communication through external signs is possible only 
by virtue of established conventions, actual subjective intent is knoable, if at all, only by 
inference from those conventions as conditioned by context.” 

• the law acquires a degree of autonomy, distinct from the will of Parliament: the law may even be 
wiser than its author.  

• function of all interpretation is to discover the meaning conveyed by the enactment, either 
explicitly or implicitly. 

• consideration of the context may justify either narrowing or broadening the “literal” meaning of a 
term, that is, its meaning out of context. 

• Driedger: the courts first respected the spirit and not the letter (Mischief Rule), then the letter and 
not the spirit (Literal Rule). Today, both spirit and letter of the law must be considered. 

• François Gény “modern principle” of interpretation: 
”it is a fruitless exercise to oppose … the grammatical interpretation to the 
logical one. It is all too clear that they necessarily complement each other, and 
that rational inferences applied with basic common sense will lead to a full 
comprehension of that intent whose expression, when analysed grammatically, 
can only represent it skeleton. Nor is it appropriate for the reader to choose 
childishly between the text and the spirit of the law. As the object of the exercise 
is to recreate the will of the legislature, the search for his intention must 
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necessarily predominate: but the text intervenes as an authentic and solemn 
expression of the spirit of the law, a spirit which it serves to promote and from 
which it is inseparable.” 

 
PROBLEM #3 
 

• Comes from McLaughlin v. MacDonald case [see summary in Côté]. Judge applied the plain 
meaning rule. 

• Statute protecting the owner/driver of motor vehicle from liability for bodily damage to 
passengers “being carried in or upon or entering or getting on or alighting from such motor 
vehicle”. 

• Facts: The defendant driver hits the annoying defendant passenger unconscious. Is the driver 
liable for the injuries sustained by defendant? 

• “owner or driver” 
• “loss or damage resulting from bodily injury to or death of any person” 
• Côté p. 299: render the implicit explicit.  
• Côté p. 283 : omitted the word « except » as a drafting error. “It is forbidden to board or get off 

the train when it has come to a complete stop.” 
• Distinction between a rule and a text.  
• Phoenix Insurance: Requirement to advise the registrar of the change in insurance, but this only 

when insurance cancelled or expired. Court of appeal (Côté p. 204).  
 
PROBLEM #4 
 

• Based on U.S. Supreme Ct. Case: Smith v. U.S. (excerpts on back of handout Problem #4) 
• Question: “use” a firearm.  
• O’Connor J. (majority): “use” in any manner.  
• Scalia’s dissent: “use” as a firearm. 
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SULLIVAN: “PLAIN MEANING” NOT CLEAR         
Sullivan, Ruth. “Statutory Interpretation in the Supreme Court of Canada” (1998-99) 30 Ottawa L. Rev. 
175. 
 

**different meanings of “plain meaning”** 
 
Textualism 

Two pillars 
• The only reliable indicator of legislative intention is the meaning of the legislative text 
• The rule of law. For citizens to receive fair notice of the law & arrange their affairs w/ reasonable 

security, they must be able to rely on the apparent meaning of the text. 
 
Problems with the Plain Meaning Rule 
 
Faulty assumption #1: that some texts have a plain meaning 
 

Plain Meaning in practice depends on an arbitrary identification of the text & co-text, shifting and 
uncertain conceptions of meaning, and highly subjective judgments about plausibility. 

 
Identifying the Text-to-be-Interpreted 
• the initial choice of text matters. 
• Schwartz v Canada: whether the sum Schwartz received was a retiring allowance (sum received 

before employment started). Judgment’s discussion centers on “employment,” and not on “loss of 
employment”. Question would not have been framed as whether he was employed, but whether 
he lost something.  

 
Delineating the Co-text  
• defining the scope of the “co-text”(portion of surrounding text that is taken into account during 

the initial determination of meaning; limited to the words on the page).  
• scope of co-text easily varied by judges 
• text of the provisions – co-text – related provisions – governed by proximity and reference 
• McGraw threat to cause “serious bodily harm.” Is meaning plain of “serious bodily harm”? Cory 

J. only looks at the words. 
• Ontario v. C.P. Lamer J. looks at plain meaning in the context of the statute as a whole. When we 

refer to co-text, can we still speak of “plain meaning”? 
 
Determining “Plain Meaning”: dictionary, literal, utterance, audience-based meanings  

o dictionary meaning, literal/facial meaning (a-contextual sentence meaning), utterance 
meaning (speaker’s meaning; relative position of the speaker to the audience), audience-
based ordinary meaning, applied meaning.  

o terminological inconsistency in the use of the terms by SCC judges.  
o “although members of the court frequently invoke the plain meaning rule, they do not 

always adhere to the literalist position that is supposed to go with it” 
o judge may decline to rely on the plain meaning where he finds it leads to unacceptable 

consequences. 
o precision in methodological approaches of the court (L’Heureux-Dubé J. on syllabus) 

 
Testing for Ambiguity 

o semantic ambiguity, syntactic ambiguity.  
o no firm line between plausible & implausible readings. 



Statutory Interpretation (Klinck)  21 

o McIntosh Lamer C.J. provision both “unbelievably confusing & obviously plain”. Klinck: 
if sthg is confusing,  

 
Faulty assumption #2: that plain meaning is the same for everyone 

 
Ambiguity ubiquitous in language. 
• “Ambiguity is ubiquitous in language; it exists at every level of processing (from 

acoustic/phonetic to semantic to structural, etc.).” 
 
Pervasive indeterminacy of language. 
• Reading cannot be separated from the reader’s purpose.  
• Judges rely on the context they bring to the text. 

 
Exclusive Focus on Meaning 

• Focusing on the text draws attention away from other issues of interpretation such as whether 
there are legally acceptable reasons not to apply the legislation to particular facts; whether there 
are mistakes or gaps in the legislation, and if so, whether and how they may be fixed; or the 
relationship among different Acts or different provisions in the same Act, between regulations 
and statutes, or between legislation and other sources of law. 

 
Arbitrary Application 

• Plain Meaning regularly applied to fiscal legislation and often to penal legislation, but outside 
those contexts it is readily shrugged off or ignored. 
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MOORE: “ORDINARY MEANING” IS A MEANINGFUL CONCEPT     
Michael S. Moore, “The Interpretive Turn in Modern Theory: A Turn for the Worse?” (1989) 41 Stanford 
L. Rev. 871. 
 

Ordinary meaning is a meaningful concept. 
 
Moore 

• Presents a view diametrically opposed to Sullivan. 
• Subscribes to the realist theory of meaning: theory of meaning investigates not a term’s 

conventional uses in linguistic practice but the nature of the objects the term denotes. 
• Realist must resist the identification of truth with justified belief – for one of realism’s distinctive 

tenets is that a sentence can be true (correspond to how things are) even if we have and can have 
no rational grounds for believing it to be true.  

 
Possible to ascribe (a significant) meaning to words without context. 

• Moore’s description of contextualism (Supp. 38): “extreme contextualism is plainly false.” 
Describes contextualism as a form of skepticism. Possible to ascribe (a significant) meaning to 
words without context. 

o statutes drafted as eternal texts, and do not depend on context: “unlike wills, 
contracts, and defamatory utterances, statutes and constitutional tests rarely contain 
indexical expressions such as ‘I’, or singular terms such as ‘Jones’ or ‘youngest son.’ 
Legal texts more typically are what are called ‘eternal sentences,’ sentences whos truth 
(and thus meaning) do not depend on the context of the utterance” (Supp. 39). 

o compare provisions of Interpretation Act which read that “law is always speaking” 
o the texts have a more abstract character. 

 
Compare Sullivan: context is an essential aspect of reading. 
• Sullivan (Supp. 55): impossible to read without context. Context is an essential aspect of reading. 
 

Semantics looks at the word, and what the word refers to. 
• Semantics (mostly Moore) 

o Sullivan (Supp. 50): Three ingredients: linguistic expression, what expression refers to, 
and the context. Study of semantics limited to the first two: look at the word, and what it 
refers to. 

o Moore (Supp. 34): “sentence meaning” as the contextless meaning, abstracted from a 
particular occasion of utterance. 

 
Compare Sullivan: Pragmatics additionally looks at context. 
• Pragmatics (mostly Sullivan) 

o Sullivan: Pragmatics looks at language in context, at the instance of the utterance. 
o Moore (Supp. 34): “utterance meaning” is the sentence meaning + the context in which 

the sentence was uttered.  
• Moore: Distinction between semantics and pragmatics is of interest to lawyers because of the 

controversy as to which of the features is more important to a theory of interpretation.  
• Moore advocates looking at the abstract meaning of the words outside of all context. 

 
Ordinary Meaning is a meaningful concept. 

• Moore insists that there is a meaningful concept of “ordinary meaning” as a significant start. 
Sullivan, on the other hand, is more suspicious of such a statement. 

• Moore’s ordinary meaning: audience-based meaning of expectations (but this is rather 
unconventional in academic circles):  
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Realist theory of meaning – Meaning as the nature of things. 
• Realist position: meaning as what things really are 

o Natural kind words (“death”) 
• Conventionalist position: decided to create a category of items (ie, “dog”). 
 
Applying the Realist Theory of Meaning 
• Small Bird Act: Man charged for shooting a bird for shooting pony with a feather pillow. Pony 

held to be small b/c it’s small of its kind. 
• Applying Moore’s realist theory of meaning to examples: 

o “death”: although a statute may define death, the actual definition of death according to 
the best scientific evidence available should be used as the definition. Criticism: death is 
a finite, absolute event, this is an easy example.  

o “uses a firearm”:  
 Applying Moore’s theory of “functional kind” (Supp. 30): Must apply two 

kinds of knowledge: (1) our knowledge about the end served by the kind, and (2) 
our knowledge about the causal relations that exist so that that end is in fact 
served by the item performing its function. 

 “use”: “use” as a relational word that can only be used in referring to “firearm” 
 “use a firearm”: If applying Moore’s theory of a “functional kind” then using 

the firearm as barter would not necessarily quality as using a firearm. But is our 
definition of using a firearm perhaps culturally bound? 

 
The Realist/Antirealist Debate 
 

Realist 
• metaphysical realist’s ontology maintains that: (1) that the entities in question exist; and (2) that 

their existence is independent of any individual’s mind or any community’s conventions 
• truth-conditional theory of meaning 
• causal theory of meaning 
• a theory of meaning investigates not a term’s conventional uses in linguistic practice but the 

nature of the objects the term denotes. 
 
Legal realist = scientific + moral realist 

• legal realist = scientific + moral realist. [definition Supp. 29] 
• 1st stage: reality, not convention, fixes meaning. 

o natural kinds (causation, python, death); mental kinds (intended, pain, suffering); moral 
kinds (good moral character, best interest). 

o realist evaluates these kinds according to the best theories of the nature of the things to 
which the terms refer. 

Functional kinds: essence found by knowing the end towards which the item in question contributes. 
• 2d stage: legal system generates its own terms (not refer to natural or moral kinds).  

o these legal kinds are functional kinds, and the essence of a functional kind is found by 
knowing the end towards which the item in question contributes. 

o example: malice as a term of art, a legal kind, a “functional kind”. 
o the nature of all artifical legal terms is fixed by the legal consequences attached to them. 

the nature of malice is whatever makes one properly liable for the punishment fixed for 
murder. 

• 3d stage: “law” itself names a functional kind. general jurisprudence, rightly conceived, should 
study the nature of that kind. 
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Antirealist 
• Two kinds: (1) those who deny the existence of some class of entities, such as real numbers 

(skeptics); and (2) those who grant the existence of such entities but deny their independence 
from our minds or our conventions (idealists). 

 
 Legal conventionalist 
 
 Legal skeptic 
 
Michael S. Moore, “A Natural Law Theory of Interpretation” (1985) 58 S. Cal. L. Rev. 277 
 
Natural Law Theory of Interpretation 
 

There is a moral reality, interpretation should be derived in part from that moral reality. 
• natural law theory of interpretation: (1) that there is a right answer to moral questions (a moral 

reality), and (2) that the interpretive premises necessary to decide any case can and should be 
derived in part by recourse to the dictates of that moral reality. 

• legal words are defeasible in the same way that natural kind words are defeasible: namely, both 
have conventional glosses as to their meaning, but such glosses are provisional and hostage to a 
deeper theory about the nature of the thing to which the words refer. 

 
Four ingredients in interpretation: 

Ordinary meanings 
o theory of communication: logic, syntax, semantics & pragmatics. 
o semantics & pragmatics 
Intentions 
o  
Precedent 
o  
values 
o  
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III. SYSTEMATIC & LOGICAL METHOD (ARGS OF COHERENCE)     
 
Law, as the product of a rational legislature, is deemed to be a reflection of coherent and logical thought. 

 
“Systematic and logical method” 

• Shift in emphasis from looking at a text (syntax of sentences) to a provision as part of a system or 
a greater whole. Grammatical method posits that legislature can accurately communicate via 
written word 

• Côté attempting to place statutory provisions as part of a greater whole, beginning with a 
“rational legislature” whereby all parts relate to each other in a consistent way. Contextual 
method based on assumption that legislature is rational 

 Coherence is most often a value added to the statute by interpretation itself. 
 
Coherence is a fundamental value of legal systems – Coherence contributes to ensure authority, 
accessibility and equity. 
 
Presumption of coherence: horizontal & vertical, internal & temporal. 

• Horizontal coherence: related words, related provisions, the statute itself, other statutes (in pari 
materia relating to the same subject matter), statutes from other jurisdictions that may illuminate 
each other (“co-texts” in Sullivan’s words). The closer to the words/provisions in the ladder, the 
greater the persuasiveness.  

• Internal coherence is limited to coherence within the statute. 
• Vertical coherence: regulations below the statute, jus commune above the statute (cml, or cvl 

code), then constitution, then fundamental principles.  
• Temporal coherence: (Klinck argues for this). A time before and after the enactment of the 

provision. 
 
Maxims of interpretation built on logic are not absolute. 

• But, they are not absolute, and may be resistant in particular contexts. 
• Can be explained in terms of coherent reasons. 

 
Outline: 

• Internal Coherence: Coherence within a statue. 
• Coherence Amongst Statutes: Coherence amongst statutes (usu. in pari materia) 
• Vertical Coherence of Norms: Coherence with int’l law, fundamental norms. 
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INTERNAL COHERENCE            
Côté, pp. 307-323. 
 

As the product of a rational and logical legislature, the statute is considered to form a system. 
 
Introduction: Internal Coherence 

• as a product of a rational & logical legislature, the statute is considered to form a system. 
• s. 41.1 Qc Interpretation Act: “the provisions of an Act are construed by one another, ascribing to 

each provision the meaning which results from the whole Act and which gives effect to the 
provision”. 

• This is not included in the federal Interpretation Act. But, Interpretation Acts only provide rules, 
and other rules may be applicable where they do not conflict with rules in the Act, s. 3(3). 

• Latin maxims as useful labels for (quasi) logical assumptions. 
 
General Principles 
 

•   
 
“Golden Rule” – Ordinary words must be given their ordinary meanings and technical words their 
technical meanings, unless absurdity would result. 

• allows departure from words’ ordinary meaning in order to reconcile the different parts of a 
statute. 

• s. 41.1 Qc Interpretation Act: “the provisions of an Act are construed by one another, ascribing to 
each provision the meaning which results from the whole Act and which gives effect to the 
provision” This is not included in the federal Interpretation Act. But, Interpretation Acts only 
provide rules, and other rules may be applicable where they do not conflict with rules in the Act, 
s. 3(3). 

• “Golden Rule” of interpretation allows a departure from the ordinary meaning of words in order 
to reconcile the different parts of a statute: “the grammatical and ordinary sense of the words is to 
be adhered to, unless that would lead to some absurdity, or some repugnance or inconsistency 
with the rest of the instrument, in which case the grammatical and ordinary sense of the words 
may be mmodified, so as to avoid that absurdity and inconsistency, but no farther” (Lord 
Wensleydale in Grey v Pearson) 

• courts use the contextual & logical method to specify the meaning of vague or general terms, to 
clarify the meaning of ambiguous provisions, and to set aside the usual meaning of an expression 
when its use leads to contradictory or illogical results 

 
Vague or general terms 

• Parliament may grant a power in broad terms, then limit its exercise with specific enabling 
provisions 

• latin maxims as a guideline rather than as a rule. the maxims have a basis in our reasoning 
process that makes sense.  

 
verba generalia restringuntur ad habilitatem rei vel personae –  Meaning of general words should be 
confined or restricted to the character of the thing or the person. 
• defined: general words are to be narrowed either to the nature of the thing or the person 
• the meaning of general expressions must often be limited in order to give others effect 
• an enabling provision of general scope may be construed as not applying to matters covered by a 

more specific enabling provision 
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specialia generalibus derogant – A special provision in conflict with a general one will be interpreted 
as an exception to the general one. 
• defined: a special provision in conflict with a general one will be interpreted as an exception to 

the general one. 
• difficulty with the rule: how to qualify a provision as “general” or “special” 
• thus, a provision creating an offence may be construed so as not to apply to situations covered by 

a more specific enactment. also, a tax exemption may be inapplicable in cases dealt with by a 
more specific exempting provision. 

 
Maxims Based on Association  

 
noscitur a sociis (NAS) – Word of uncertain meaning should be construed in light of the surrounding 
words. 
• “known by its associates” 
• (defined) where an expression may have more than one meaning, an expression’s meaning may 

be revealed by its association with others. generally narrows the meaning.  
• (defined again) when a word or phrase is of uncertain meaning, it should be construed in the light 

of the surrounding words (Bourne v Norwich Crematorium Ltd [1967] 2 All ER 576 (Ch) 578).  
• Ambiguities may occasionally be resolved by referring to external sources; for example, the 

intention of Parliament in regard to a proposed Act, as revealed by ministers during its passage 
through Parliament, may be discovered by reference to Hansard (Pepper v Hart [1993] AC 593 
(HL)).  

• However, the House of Lords has ruled against the existence of an alleged social policy rule, 
which would enable an ambiguous Act to be interpreted so as to best give effect to the social 
policy underlying it. 
a statute’s context can indicate a meaning far more restrictive than that found in the dictionary. 

• ex: “horn” is ambiguous. if provision reads, “no horns, clarinets or saxophones” then ambiguity 
removed. ambiguity similarly removed if provision reads, “no tusks or horns.” 

• rule can be misleading & must be handled with care 
• Problem #6 (1): meaning of “process” narrowed by prior word of “manufacture”. But be careful 

not to exhaust the  
• Problem #6 (2): meaning of “conceals” informed by words “removes” or “disposes of”, which 

both have an active component. 
 

ejusdem generis (EG) – When list of specific items followed by general words, the general words are 
to be treated as confined to other items of the same class. 
• “of the same kind” 
• (defined) when a list of specific items belonging to the same class is followed by general words 

(as in “cats, dogs, and other animals”), the general words are to be treated as confined to other 
items of the same class (in this example, to other domestic animals). 

• (defined again) a generic or collective term that completes an enumeration of terms should be 
restricted to the same genus as thos words, even though the generic or collective term may 
ordinarily have a much broader meaning. 

• a particular application of noscitur a sociis to cases where a general term follows a list of specific 
ones 

**conditions**:  
(1) the general expression must be preceded by several terms, otherwise there would be no genus 
permitting its restriction;  
(2) the general term must follow rather than precede the specific ones;  
(3) the specific terms must have a significant common denominator (a genus) to be considered 
within one given category. may have issues as to characterizing the genus: at which level of 

http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t49.e1762&category=�
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generality? if the list exhausts the genus, then …does EG still apply? what does it mean to 
“exhaust the genus”? 

 
Examples 
• “sloth, gluttony, envy, pride or any other sin” under EG, since the particular instances apply to a 

particular genus (the 7 deadly sins), “any other sins” is to be understood in terms of that genus.  
• use with caution; may be supplanted by other principles where circumstances favour a liberal 

meaning for a general term 
• Problem #7: meaning of “or otherwise” informed by the previous items in the enumerated list 

(“letter, telegram, telephone, cable, radio”).  
o issue of characterizing the genus, and will this give different results in particular 

instances?  
o these items may constitute indirect communication; inanimate object; technological 

means.  
o assuming a rational legislature 

• More examples of assault & uttering threats.  
• Problem #8: Can you find a genus?  

 
Ambiguous terms 

• when an enactment is open to two interpretations, ambiguity can sometimes be eliminated by 
considering other provisions of the legislation 

• the interpretation that harmonizes best with the rest of the statute should be preferred. 
 
Clear terms 

• courts may be justified in setting aside a meaning that seems clear and precise at first glance, if in 
so doing the internal consistency of the statute is re-established. 

• courts will read in words in a statute in order to re-establish this internal coherence, and may even 
go to the point of replacing one word by another. 

 
Problem #5: Self-defence provisions of the Criminal Code 

• applying internal coherence because related set of statutory provisions. One provision in 
particular relates specifically to the situation, but a more general provision relates to the situation 
as well.  

some provisions state “unlawfully assaulted”, some simply “assaulted”  do we apply an a contrario 
argument? 
• 34(1): accused has been unlawfully assaulted, and has not provoked this. no provocation by the 

accused. this does not apply to the facts. 
• 34(2): accused has been unlawfully assaulted (SCC accepts deceased’s approach with dolly as an 

unlawful assault), and has caused death/gbh.  
• 35: accused has assaulted/provoked  
• Here, does the Code draw a distinction between “assault” (35) and “unlawful assault” (35)? 

Doesn’t “assault” imply an “unlawful assault”? 
o presumption of rule of effectivity: legislature does not use language needlessly or 

gratuitously. 
o consistency & uniformity of expression: legislature may purposely deviate from principle 

of consistent expression 
o BUT COMPARE: “everyone who is unlawfully assaulted” (34) to “everyone who has 

without justification assaulted” (35).  
• 37 not say anything about intent to cause death or grievous bodily harm.  
• issue at the SCC: accused seems to fit 34(2), 35, and 37 on the basis of presuppositions.  
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• central issue: 34(1) has requirement that did not provoke the assault. 35 seems to envisage 
defence where original provocation by accused (incl restriction to flee if you can). issue at the 
court: should the defence of self-defence, where responding to a provoked assault, but limited to 
35, or available under 34(2) which is part of 34(1) which seems to deal with unprovoked assault, 
and seems to have less strict requirements than 35?  

• how reduce these provisions into a coherent order? 
 
Rules of Logic 
Côté, pp. 334-42. 
 
Presumption that Parliament is logical allows implicit conclusions to be drawn from explicit rules.  
 
a pari  – Arguing from similar propositions [analogy]. 

• frequently used in cvl law, except in the case of rules of exception 
 

a fortiori  – Arguing from an accepted conclusion to an even more evident one [intensity].  
• relationships of degree or intensity 
• where sthg identified by name specifically, it implicitly includes sthg stronger 
• if you state one thg as being included in a provision, and  

ex: “no street shoes in the gym.” what if you wear hiking boots into the gym?  
o according to the literalist, not caught by rule b/c not wearing street shoes.  
o according to an “intensity” interpreter, if concern of street shoes is the effect on the gym 

floor, then hiking boots more strongly negatively affect the gym floor. 
• Bergstrom: defences provided, except in certain circumstances, including offence of “assisting” at 

rape (?), without including “rape” per se under the previous Criminal Code. Côté suggests that if 
“assisting at rape” is sufficiently grievous that defence not available, then a fortiori, rape should 
not be available. Klinck says Court reads “assisting at rape” in its historical light, as including 
rape, and does not rely on the a fortiori reasoning.  

 
a contrario – Arguing from an accepted conclusion to the rejection of its contrary [difference]. 

• frequent use of a contrario arg at least partly due to statute law’s exceptional nature vis-à-vis cvl 
law & cml.  

• as a law of exception, subject to strict interpretation, statute law naturally lends itself to a 
contrario reasoning, which tends to limit its ambit, rather than to analogy or a fortiori reasoning, 
which tends to do the opposite. 

• often expressed by following latin maxims based on EXCLUSION or DIFFERENCE: 
o expressum facit cessare tacitum 
o qui dicit de uno negat de altero 
o expressio unius est exclusio alterius  

• comes up in situations where you expect similarity. 
• what is missing is what is intended to be omitted 

 
expressio unius est exclusio alterius – When a list of specific items is not followed by general words 
it is to be taken as exhaustive. 
• “the inclusion of the one is the exclusion of the other” 
• (defined) when a list of specific items is not followed by general words it is to be taken as 

exhaustive. For example, “weekends and public holidays” excludes ordinary weekdays. (Oxford 
Dictionary of Law) 
example : the authority to delegate powers to certain persons may be interpreted as excluding the 
authority to delegate powers to others. 

• must be used with utmost caution, and often declared an unreliable tool. 
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• Justice Newcombe in Turgeon v Dominion Bank: “one has to realize that a general rule of 
interpretation is not always in the mind of a draughtsman; that accidents occur”. 

• only a guide to the legislature’s intent. should be set aside if other indications reveal that its 
consequences go against the statute’s purpose, are manifestly absurd, or lead to incoherence and 
injustice that could not represent the will of Parliament. 

• delicate question: whether a remedy specifically provided by an enactment is exclusive 
o guideline: a distinction should be made between a new recourse that is associated with a 

new duty, and one associated with a pre-existing one. 
o the legislature’s intent, as educed from the text and purpose of the enactment, will 

determine if the remedy is exclusive.  
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COHERENCE AMONGST STATUTES          
Côté pp. 342-348 
 
Coherence Amongst Statutes 

• All legislation of one Parliament is deemed to make up a coherent system. 
• Interptetations favouring harmony between statutes should prevail over discordant ones b/c 

former presumed to better represent the thought of the legislature. 
 
External Coherence 

• Looking at other statutes, and applying similar approaches to other statutes in interpreting a 
provision in the statute in question. 

• Same assumption applies among statutes as it does within statutes: legislature seen as a coherent 
speaker. legislature seen as speaking coherently within a statute, and from statute to statute. 
Klinck: this seems harder to accept in reality; it’s a fiction. 

• s. 15(2) fed’l Interpretation Act: Interpretation sections subject to exceptions. “Similarity” 
argument where interpretation section or provision shall be applicable unless a contrary intention 
appears.  

o a contrario argument in the provision: s. 15 only refers to “interpretation provisions” as 
being related among statutes. this would exclude that other types of provision could be 
related among statutes.  

o but, Interpretation Act says the rules in the IA not derogate from other rules.  
 
in pari materia – A prior Act on a like matter can be used as an aid in interpreting statute in question. 

• “on a like matter”  
• rule in pari materia (defined): when a prior Act is found to be “on the like matter” it can be used 

as an aid in construing the statute in question (R v Loxdale (1758) 1 Burr 445, 447 (Lord 
Mansfield); 97 ER 394) (Oxford Dictionary of Law). 

• contextual interpretation of related statutes  strongest place to look for an aid in interpretation.  
• “where there are different statutes in pari materia though made at different times, or even 

expired, and not referring to each other, they shall be taken and construed together, as one system, 
and as explanatory of each other.” 

• a statute will be drafted so as to integrate it into existing legislation, from the point of view of 
both form and content 

• as all the enactments are the product of the same Parliament, uniformity of both expression and 
policy will be presumed, regardless of the time of the statute’s adoption 

• coherence of legislation as a guide for the interpreter: when having to decide between two 
different possible ways to construct the rule from a given text, the interpreter should always 
favour an interpretation which insures harmony between the diverse elements of the legal system 
rather than an interpretation which results in antimonies or incoherence, and  this regardless of 
when the given element was introduced into the system. 

 
Inapplicable to situations: 
• not apply where the statutes originate from different jurisdictions 

o idea of a single speaker falls apart where you have different legislatures speaking. 
o Klinck: if interpreting one province, and looking at a statute on the same subject of 

another province, then permissible if follow the following logic: cml inherited by all the 
jurisdictions is similar, both legislatures subscribing to the same common law – the 
common law has a form of “unity” to it. Both provinces have the same basic law (the 
cml), and are reacting to the same problem on the basis of the same law.  

o example from Perpetuities Act: in certain situations, “limitation” will be void. 
“Limitation” usually means restriction, but, “limitation” has a technical meaning, 
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analogous to “disposition.” In Ontario, Perpetuities Act uses word “limitation,” and 
analogous provision in newer Alberta Perpetuities Act uses word “disposition.”  

• provincial legislature cannot be attributed the intention to contradict laws of the fed’l Parliament 
(doctrine of paramountcy) 

 
• in practice, in pari materia usually employed to determine meaning of a term, or to clarify the 

purpose of the legislation. 
• s. 15(2)(b) Interpretation Act : theoretically, a definition will apply to all legislation concerning 

the same subject matter. 
• clearly possible that meaning given to a term in the jus commune is not the most appropriate in a 

particular statute. 
• a contrario argument:  

o that two laws on the same subject are drafted differently will suggest that different 
meanings were intended. 

o Carrieres v Richer:  one provision stated “able to read and write”, and other provision in 
another act stated “read or write fluently” 

o maxim expressio unius est exclusio alterius : in one of the acts, a formulation explicitly 
excluded.  

o there’s a difference between the statutes, what’s the significance of the difference? the 
significance of the difference is an aspect of the rule of effectivity. 

• presumption of coherence & harmony goes beyond questions of form. statutes on a given subject 
are deemed to avoid contradiction, and to prescribe similar solutions for similar problems.  

• CCQ: Code is the foundation for particular statutes within the subject matter it treats. 
 
Problem #7A: 

• the two statutes seem to go in different directions. 
• (theory of legislator as a logical speaker) notion of logical coherence dictates you cannot live with 

contradiction.  
• relation between the statutes: implied repeal, implied exception? 
• legislature deemed to know its own legislation. presumption that a later statement modifies a 

previous statement. results in an implied repeal, or an implied amendment.  
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V E R T I C AL  C OH E R E NC E  OF  NOR M S         
Côté, pp. 365-73 
 
Vertical coherence:  

• regulations below the statute, jus commune above the statute (cml, or cvl code), then constitution, 
then fundamental principles. 

• distinguish principles of law from other norms which are simple rules of law 
 

Conformity with Principles 
• though principles of law can, in certain circumstances, make up for the absence of formal rules on 

a given question, usually they are used to guide interpretation, notably the interpretation of 
statutes 

• principles transformed into “presumptions of legislative intent”: legislature is assumed to want to 
conform to certain principles such as, in transitional law, the principle of non-retroactivity of the 
statute and the maintenance of vested rights. 

• Preliminary Provision of CCQ: expressly invites interpreters of the Code to take the general 
principles of law into account, principles which the CCQ is deemed to be drafted in conformity 
with. 

• incompatibility with one of the principles underlying the civil law can constitute a sufficient 
reason to reject an interpretation of the Code that could be justified by equity. 

 
Conformity to Rules of a Higher Level 

• Interpreter must favour a textual interpretation which allows the text to conform with texts that 
express rules of a higher level. It is assumed that the legislature does not intend to derogate from 
these rules, be they (1) rules of international law, (2) rules which condition the validity of 
legislation, or (3) rules which are contained in texts of fundamental law. 

 
Presumption of conformity with international law 

• a statute is not void or inoperative simply because it violates int’l custom or convention. there is a 
presumption that the legislature does not intend such a result. 

• SCC holds that int’l law is to be consulted, in every case, at the very beginning of the 
interpretation process, to the extent that int’l law was an element under consideration at the 
moment the nat’l law was enacted.  

• applies when interpreting legislation which has been enacted with a view towards implementing 
int’l obs 

 
Presumption of validity 

• a legislative provision must be construed so as to permit it to serve a useful purpose, if possible. 
• a corollary of the rule of effectivity favours the interpretation that best promotes the validity of 

the enactment, over one that invalidates it. 
• McKay v The Queen: … if an enactment, whether of Parliament or of a legislature or of a 

subordinate body to which legislative power is delegated, is capable of receiving a meaning 
according to which its operation is restricted to matters within the power of the enacting body it 
shall be interpreted accordingly. 

o when court faced with two possible interpretations, that which avoids invalidity must be 
preferred. 

• applies where statute conflicts with Charter : (Slaight Communications) Court must not add or 
delete anything from legislation in order to make it consistent with the Charter. but, Court should 
also not interpret legislation that is open to more than one interpretation so as to make it 
inconsistent with the Charter and hence of no force or effect. 
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• distinguish this from other techniques whose goal is to correct, by way of actually rewriting the 
text, a recognised unconstitutional text (ie, reading down, or reading in) 

 
Consistency with fundamental law 

• certain statutes predominate over others:  
• federally, Canadian Bill of Rights. Section 2 renders any inconsistent statute inoperative, unless it 

mentions that it will operate “notwithstanding the Bill of Rights.” 
• in Québec 

o Charter of Human Rights and Freedoms. Same notwithstanding rule, but only regarding 
ss. 9-38. 

o Charter of the French Language. Section 40 of Qc Interpretation Act declares “the 
construction placed on any act shall be such as not to impinge on the status of the French 
language.” Status of French language principally defined by the Charter of the French 
Language.  
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IV. MAIN COMPONENTS OF A STATUTE         
Côté, pp. 55-71. 
 
Introduction 

• immediate contextual paraphernalia 
• elements of statutes which might be relevant & useful for interpretation 

 
Titles – part of a statute 

• Today, title forms part of the statute & may be used to construe it. 
• Quite conceivable that indications of Parliament’s intent drawn from the title will contradict the 

terms of other parts of the statute. 
• The title is part of the statute & thus belongs to the context of a particular provision. 
• The title’s weight will vary according to the circumstances. [This is true, but not very helpful.] 
• Title sacrifices precision for concision. 
• Short title – part of the statute, but its weight in construction is mitigated by its primarily 

technical purpose. 
 
Preambles – part of a statute (Interpret. Act, s. 13). 

• Today, preambles rarely precede provisions of a public statute. Interpretation Act, s. 13, says 
preamble is part of a statute: “The preamble of an enactment shall be read as part of the 
enactment intended to assist in explaining its purport and object.” Purport – meaning.  

• Preambles often used to establish a statute’s general purpose, to determine if it is a declaratory or 
public order statute, to ascertain its jurisdiction over persons and its territorial effect. Preamble 
frequent in interpreting texts of a constitutional nature. Preamble used to refer to the social 
mischief – the social problem it was attempting to remedy. 

• If there is a preamble, it is likely to be more persuasive than the title. 
• On the one hand, Judge Sedgewick in Midland Railway of Canada v Young suggests that 

preamble may always be examined, although particular circumstances, such as the clarity of 
substantive provisions, may justify setting aside indications of legislative intent found therein. 

• On the other hand, Viscount Simonds in AG v Prince Ernest Augustus of Hanover says it is 
necessary to read the entire statute, including the preamble, to determine whether the body of an 
enactment is ambiguous. Not a Q of the preamble’s relevance, but rather the weight it merits 
under the circumstances. 

• Can declarations of principle be given their own normative value and thus an intrinsic binding 
force, or do they remain without effect unless particular provisions specify their practical 
application? 

 
Definitions – also applicable to related enactments (Interpret. Act, s. 15(2)(b)) 

• Definitions furnished to add a greater measure of precision, but the opposite is often the result. 
• Definition given in an enactment is, in principle, applicable to all other enactments that relate to 

the same subject matter (Interpretation Act, s. 15(2)(b)). 
o Definition given in a statute is applicable to the regulations adopted under the statute 

(Interpretation Act, s. 16). 
o “Where a word is defined, other parts of speech and grammatical forms of the same word 

have corresponding meanings.” (Interpretation Act, s. 33(3)). 
• Contextual meaning must sometimes prevail over a legislative definition. 

o Where an enactment contains an interpretation section or provision, it shall be read and 
construed (a) “as being applicable only if a contrary intention does not appear.” 
(Interpretation Act, s. 15(2)(a)). 

• Distinction between an exhaustive & non-exhaustive definition. 
o exhaustive – “means”; purports to encompass all possible meanings of a term. 
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o non-exhaustive – “includes”; usual meaning is conserved, and non-exhaustive definition 
merely clarifies or extends the ordinary meaning. May also be referred to as a “deeming 
provision” which artificially imports into a word or an expression an additional meaning 
which they would not otherwise convey beside the normal meaning which they retain 
where they are used. 

 
Enacting Provisions 

 
Headings – part of a statute 
• Headings & subheadings are part of a statute, and thus relevant to its construction. Headings may 

be considered as preambles. 
• Because headings are part of the statute, they must be taken into consideration as part of the 

context, even where the enactment itself is clear. 
• Importance of heading varies with the circumstances. 

 
Marginal Notes – not part of a statute (Interpretation Act, s. 14). 
• Marginal notes do NOT form part of the text of a statute voted by Parliament (Interpretation Act, 

s. 14). 
• Example: Criminal Code self-defence provisions. Marginal notes on the handout – by s. 37 

“preventing assault.” McLachlin J. on another handout, refers to marginal notes in her dissent. 
• Marginal notes admissible, but their interpretive weight is reduced given their status. 
• Quebec Court of Appeal sometimes excludes them, sometimes considers them, and has once been 

divided on the question. 
• Case law of Exchequer Court and Federal Court favours the exclusion of marginal notes. 
• Marginal notes cannot be used as a direct indication of legislative intent. Marginal notes have no 

value as part of a statute. 
• Marginal notes are opinions expressed by legislative drafters, presumably competent and often 

well informed, who are responsible for preparing the bill in the first place. 
 

Punctuation – variable nature & no well-defined rules. 
• In 1960, relevance of punctuation in construction still debated. 
• In Canada, punctuation is considered to be a part of the statute and may be looked at in its 

interpretation. 
• Example: A panda eats, shoots, and leaves. 
• Example: Roger Casement case where claimed he was hanged for want of a comma. “If the man 

be adherent to the king’s enemies in his realm giving them aid and comfort in the realm or 
elsewhere”. Casement, outside the UK, aided the king’s enemies. 

• Problem 9: Consider placement of a comma. Also consider args of vertical coherence – want a 
text consistent with the Charter. May add a comma to adhere to the Charter.  

• Relative weight accorded varies according to the circumstances. Punctuation, particularly the 
comma, is essential to written communication. CAUTION usually used in basing a decision 
solely on absence/presence of particular punctuation marks b/c punctuation not subject to 
rigourous & well-defined rules. 

• Courts refer to punctuation’s unreliable nature and to the context and object of the statute. 
 

Miscellany – references to former enactments are not part of the statute 
• References to former enactments appearing at the end of each provision of the revised statutes are 

not deemed to be part of the statute (Interpretation Act, s. 14). 
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Schedules 
 
Binding force of the Schedule – not necessarily have force of law. 
• Depends on the object & formulation of the statute whether a schedule has “force of law.” 

Depends on character which the legislature gave to this appendix as ascertained from the text and 
the circumstances surrounding its adoption. 

• Forms need not strictly be followed (Interpretation Act, s. 32). 
 

Interpretative use of the Schedule – may be used to help construe the statute. 
• Schedule does not necessarily have force of law, but it may be used to help construe the statute. 
• Certainly reasonably to favour an interpretation compatible with the content of the schedule. 
• Houde v Qc Catholic School Commission 

o Pigeon J. (minority) – form, as part of the statute & therefore to be respected 
substantively, implicitly prohibited the secret ballot. 

o Dickson J. (majority) – use of the form optional, and effect of the form is not to direct 
what should or should not occur at a meeting.  
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V. BILINGUAL LEGISLATION: OTHER-LANGUAGE CONTEXTS     
Côté, pp. 323-332 
 
Related to the presumption of coherence. 
 
Introduction: Bilingual Enactments 

• Canadian Constitution imposes requirements re: bilingual legislation.  
• Charter has 2 official versions. 
• Advantages of bilingual drafting: the meaning in one language is confirmed by the other. 
• Disadvantages of frequent differences between the two versions. Problems of figurative language 

being translated literally.  
 

Legislated rules for resolving conflicts 
• Federal law: s. 8 of Official Languages Act (repealed in 1988) set out principles of interpretation. 

Its repeal restored the unwritten law that the legislature had temporarily borrowed. 
• Quebec legislature: both versions of the enactments are equal, and must, according to the 

Constitution, be adopted and published in both languages. 
o CCP, art. 3: in case of difference b/t French & English version, the “text most consistent 

with the former law must prevail” 
o This is consistent with general principles of interpretation. Ambiguity in a consolidating 

or codifying statute should be resolved by favouring the meaning consistent with the 
prior law. 

 
Look for the SHARED MEANING. 

• Statutes often do say the same thing in both languages.  
o Example (Problem #7): Does the french word “profère” assist with the meaning of the 

word utter? Does profère have a broader meaning in french than in english? Dictionary 
translation of “profère” is “utter”. The point: in certain situations, nuance may be taken 
into account despite the appearance that there is no apparent question. 

• Because the two versions are both official, reconciliation must be attempted.  
• The shared meaning must be compatible with the intention of the legislature, as determined by the 

ordinary rules of interpretation. 
 
Three possibilities arise: 
 
Versions may be irreconcilable. (Favour one based on history) 
• Court may favour one version after studying the provision’s history. 
 
One version is itself ambiguous while the other is plain and unequivocal. (Shared = plain) 

Shared meaning is usually the narrower meaning, but may be the broad meaning. 
• A priori, the plain & unequivocal version is preferred (and is thus the shared meaning).  

o Usually, shared meaning = narrower meaning.  
o But, where the English word has both a broad + narrow meaning, and equivalent French 

word has only a broad meaning, then the shared meaning is the broad meaning.  
o Example where shared meaning is the broader meaning: Housebreaking (Côté, p. 327): 

“any instrument for house-breaking”. First meaning, instrument capable of being used for 
house-breaking (the broader meaning). Second meaning, instrument intended to be used 
for house-breaking (the narrower meaning). Court adopted the wider meaning in the 
french version “un instrument pouvant servir aux effractions de maison”. 

o Klinck says “for” in english is not that ambiguous. An instrument “for” something is an 
instrument that can be used in a certain manner.  
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One version may have a broader meaning than another. Shared = narrower. 
• The shared meaning is the more narrow of the two. 

 
Problem #2 (Problems re Bilingual Legislation).  
• “Guardian” alleged to have two meanings in English – broad and narrow. In French version, 

exhaustive meaning of tuteur is the narrow meaning: an appointed person with legal status. Court 
holds that the shared meaning is the narrow meaning.  

 
Reconsider Problem #1 (employees striking) 
• “the employer shall not replace the striking employees or fill their positions with any other 

employee” 
• “fill their positions” = perform the functions of the employee, or occupy their ‘slot’ in the 

hierarchy.  
• “attribuer leurs postes” = closer to meaning of “occupy their ‘slot’”.  

 
Ordinary rules of interpretation 

• Principle of “shared meaning” is no more absolute than the rule respecting the ordinary meaning 
of words. 

• Shared meaning is only one guide among many in the search for Parliament’s real intent.  
• Presumption of legislative intent may be used if the real intent cannot be determined.  

 
Departing from the shared meaning. 
 

Problem #4 (Problems re Bilingual Legislation) (Clippard Case) 
• In current version, English version: “by his conduct … has shown a failure to control his sexual 

impulses” and French version: “qui d’après son inconduite … a manifesté une impuissance 
maîtriser ses impulsions sexuelles”. ”Failure” seems to be broader than « impuissance ». 
“Impuissance” only refers to one kind of failure, that is, the incapacity to control. The shared 
meaning is then the narrower meaning of incapacity to control.  

• In previous version, English version: “by a course of misconduct … has shown a lack of power 
to control his sexual impulses”, while French version read “d’après sa conduite … a manifesté 
une impuissance à maîtriser ses impulsions sexuelles”. 

• Majority of court says that in previous versions the meaning was comparable. Deliberate change 
in the current version, thus the legislature intended to change the meaning, and thus the English 
broader version was held to prevail. Context: 1960s homosexual offences, judge’s language 
suggests strong discriminatory feelings.  

• What about the differences in conduct & misconduct, and conduite & inconduite? The terms are 
crossed in the languages. 

 
Problem #3 (Problems re Bilingual Legislation) 
• English version “has been disposed of”, and in French version “biens [qui] ont été aliénés.”  
• Property has been legally destroyed by the taxpayer.  
• Collins Dictionary: “Aliéner un bien” (jur) means to dispose of property. “Disposer de” rarely 

translates as “se débarrasser de”.  
 

Problem #5 (Problems re Bilingual Legislation) 
• Doré v __. 
• “Notwithstanding any stipulation to the contrary” “Malgré toute disposition contraire”. In only 

one other article in the Code is “stipulation” translated as “stipulation”.  
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• “Stipulation” in English has a contractual connotation. “Disposition” translates as “provision” 
into English. Shared meaning seems to be the English meaning. 

• But, Court says what?  
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VI. HISTORY              
Côté, pp. 413-441 
 
Introduction (Klinck): Where does history fit? 

• Diagram of vertical & horizontal coherence of statutes. Statutes seen as operating simultaneously 
(contemporaneous texts).  

• Temporal dimension was placed on top of this (ie, where the statute came from, and to some 
extent, where it’s going).  

• example: Clippard Case (dangerous sexual offender case), where the court looked to previous 
versions of the provisions to determine the shared meaning. 

• DANGER of look at past versions:  
o The provision was changed for a reason. The latest version should be the best version.  
o But, past version may make clear what the present version means.  

 
Where a statute is going (T = time) 
• Unusual situations may arise, such as the following:  
• At T1, we have version “A” of the provision. At T2, we have the (physical) act in question. At 

T3, we have version “B” of the provision. At T4, we have the adjudication.  
• Version “A” governs the adjudication. But, version “B” might reflect on the meaning of version 

“A”.  
 
Introduction (Côté): Historical Interpretation or Arguments 

• Meaning of a provision is derived in part from its context, thus perfectly acceptable to attempt to 
reconstitute the circumstances surrounding its adoption. 

• “Historical interpretation”: factual or legal considerations of which legislature assumed to have 
been aware at the time of enactment, and the travaux préparatoires of the law itself (ie, 
parliamentary history). 

 
Three kinds of historical context:  

General History,  
History of the Enactment, and  
Parliamentary History.  

 
General History 

• Defined: historical context, external or historical facts, social facts. 
• Permissible (sometimes advisable) to consider the historical context, the external or historical 

facts. Not necessarily directly a part of the legislative deliberations. Could include social facts, 
esp. the problem the legislation may be intended to address. 

 
Why? Examine observations to determine the “mischief” 
• Rule from Assam Railways: only the commission’s observations, not its recommendations, may 

be looked at by the court. The “mischief” is the problem which faced the legislatures and which 
they must have sought to meet in the new statute. The recommendations of a commission and its 
comments on a bill were inadmissible.  

 
If Parliament deemed to “know” something. 
• Lyons v The Queen: wiretap techniques. Justice Estey refers to extrinsic materials to show that 

parliament had been informed of wiretap techniques (Parliament knew) & that its members 
clearly knew such techniques might involve (see Côté, p. 437). 
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o Imagine that the technology has changed and that entry into the house is not necessary. 
Today, someone has penetrated the house to install the wiretap. Would today’s Criminal 
Code provision (which does not refer to entry into a house) still apply?  

o What about if Parliament didn’t know? Implicit in authorizing an act is what is necessary 
to carry out that act. 

• But, practically speaking, often “difficult if not impossible” to distinguish between the mischief 
and the remedy.  

 
Historical Meanings of Words  
• “Statute of Charitable Uses” from 1601, which is basis of contemporary modern law of charitable 

trust. Criteria for what is charitable is traced to a list of subjects in the preamble of this 1601 
Statute.  

• “relief of aged, impotent, and poor people”. Impotent today usually refers to sexually 
disfunctional, though historically meant that weak and unable to care for yourself.  

• “persons decayed”.  
• Words change meanings, and you may have to find the contemporary analog. Fact of the 

evolution of language. 
 
Evidence 
• Problems of evidence arise – judge may take judicial notice of something that is “common 

knowledge.” Judge may require parties to prove these facts. 
Law Reform Commission Reports  
• These may provide evidence of the “mischief” that the legislation was supposed to remedy. 

Looking at a past text, and asking Q of what can this be used for? 
• State of things: law & fact; purpose & mischief. Historically, this segment could be used to 

determine the “mischief”. 
• Recommendations: draft provisions & explanations. Historically, could not use these 

recommendations because it was too close to someone’s opinion.  
• The modern approach does NOT make this distinction, and “modulates the weight” given to the 

various portions.  
 
Civil Law 
• Exception: Quebec Codes. Commentaries of Minister of Justice are official doctrine which a 

judge should consider. 
• Recommendations of a commission should not be used to contradict what, considering the 

context, is otherwise clear.  
 
History of the Enactment 

• Defined: the legislative history, the history of the enactment in its previous forms. The text that an 
enactment has replaced, repealed or amended, or to the statute that served as its insipiration.  

• Studying the “legal pedigree.” Example of the Clippard Case.  
 
Contrast argument -  
• Historically, at common law, presumed that amendments are specifically intended to change the 

substance of an enactment. 
• This has been changed by the Federal Interpretation Act, s. 45(2). “The amendment of an 

enactment shall not be deemed to be or to involve a declaration that the law under that enactment 
was or was considered by Parliament or other body or person by whom the enactment was 
enacted to have been different from the law as it is under the enactment as amended.” 

• Essentially states that this presumption does not apply anymore. This seems to make the previous 
version more relevant.  
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o Compare the French version (Côté, p. 612). Use of “deemed” in English version seems 
not to have an equivalent in the French version “ne constitue pas ni n’implique”. 
Marginal note of French version makes it clear that the provision intends to get rid of the 
presumption.  

• A statute should be read in the light of prior legislation before deciding if its meaning is plain.  
• In civil law, the historical method is absolutely fundamental.  
• Major difficulty with the historical method is determining what kinds of conclusions may be 

drawn from the fact that a statute or regulation has been modified: can one infer a change in the 
rule from a change to the text? 

 
Problem #10 (self-defence) 
• See also excerpts from the case (McLachlin J.).  
• At common law, two kinds of self-defence: (i) justifiable homicide where killer did NOT provoke 

the attack, and (ii) excusable homicide where killer DID provoke the attack. 
 

Principle: presumption that unless made clear, the statute does not change the common law.  
• Here, it seems the statute explicitly duplicates the common law (in the pattern).  
• See notes on McLachlin’s judgment excerpt. Lamer claims Parliament’s intention was clear, 

whereas McLachlin says Parliament’s inadvertence.  
 
Precursor of s. 37: “an assault accompanied with insult” 

 
Rizzo Shoes (Problem 11) 

• Côté refers to this case in a number of contexts.  
 
Problem 12 (3.) 

• Q of whether a particular firearm is a prohibited weapon. 
• “is capable of” firing bullets in rapid succession.  
• what does “is capable of” mean? 

o does this mean present capability? if so, then not constitute a prohibited weapon. 
o does this mean potentially could become? if so, then would constitute a prohibited 

weapon.  
• Does this amendment relate to our situation (threshold between a restricted & a prohibited 

weapon)? 
o In initial design, it was automatic.  
o May have been modified to become semi-automatic.  
o No talk of a semi-automatic that may have been modified “upwards” to become an 

automatic.  
• Previous & subsequent versions have been treated as relevant, but difficult to state how much 

weight they will be accorded.  
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Parliamentary History 
• Looking at the process leading up to the enactment: the introduction of the Bill in the Legislature, 

the Minister’s comments, debates, committee proceedings.  
• Preliminary documents pertaining to the preparation of a statute (travaux préparatoires) 
• Rule excluding preparatory work has effectively been abandoned. 
• Klinck: Will this ever tip the balance? 

 
i. Origin of the Rule Excluding Parliamentary History 

• First recognized by courts in 1769 in Millar v Taylor. 
• Heyday of the rule in the 19th c., a period dominated by emphasis on the form of Parliament’s 

intention, by the Literal Rule.  
• SCC followed the rule in Gosselin v The King.  
• Reader’s Digest : SCC declared parliamentary history inadmissible, even in constitutional cases. 
• In more recent decisions, while showing a willingness to relax the rules regarding admissibility of 

extrinsic materials in constitutional cases, certain judges have taken pains to note that this 
liberalization did not avail when the only issue is interpretation of a statute.  

 
ii. Basis of the Exclusion Rule 

• Highly debated & criticized rule. 
• In Canadian case law, the exclusionary rule is now questioned, and not all judges seem convinced 

of the wisdom of rejecting such evidence. 
• Reasons to justify resort to parliamentary history: logical connection b/t actions of members of 

Parliament & the resulting legislation. 
• Reasons to exclude parliamentary history: official ban on publication of House of Commons 

debates, (in England from 1628 to 1908). 
o theoretical reason: principle that Parliament is a legal entity, distinct from its individual 

members & the various organs. the law is the expression of the “abstract will.” the 
intent of Parliament must not be confused with that of Cabinet or of the member who 
proposed the bill. 

o formalistic reason: autonomy of the law’s written expression. may also favour autonomy 
of the enactment in the interests of legal stability. 

o Côté: few instances where the debates reveal information that is directly relevant to the 
meaning of a particular provision. 

o doubts the reliability. 
o has been said that American attorneys have been reduced to “fumbling about in the 

ashcans of the legislative process for the shoddiest unenacted expressions of intention” 
o advantages of parliamentary history (considering relevance + reliability) may be 

outweighed by the costs of access. 
 
iii. Present State of the Law 
 

Extra-judicial resort to parliamentary history 
• Rule forbids parties to litigation & judges from using the parliamentary history. But, this by no 

means prevents lawyers & legal scholars from consulting Hansard or the amendments to a bill 
prior to adoption … as long as they do so outside the courtroom. 

• Counsel can adopt a Parliamentarian’s explanation … but must not identify his source. 
 

Explanatory notes 
• Their admissibility has been questioned. 
• They are nevertheless views of legal scholars – a valid opinion about the statute being interpreted.  
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Resort to parliamentary history in constitutional matters 
• When constitutionality of an enactment is at issue, and not simply its interpretation, courts refer 

to extrinsic materials, either to interpret the Constitution itself, or to assist in constitutional 
characterisation of the contested statute. 

• In Residential Tenancies Act Reference, SCC opted for retaining the discretion to admit extrinsic 
materials on a case-by-case basis, taking into consideration the questions raised before the court 
and the nature of the extrinsic materials being tendered. 

 
Resort to parliamentary history in statutory interpretation 
• The rule excluding parliamentary history has subsided. Now there is a generalized acceptance of 

its use – at least at the SCC. 
• Q today is of “how” does one have recourse to parliamentary history. 

 
a. Restricted Admissibility 
• Must sketch out the use of the rule so as to give the judge access to useful information 

without unduly constraining the judge’s interpretative power and without hindering the 
confidence that citizens justifiably have that the judge will respect the text of the law. 

• One method: to clarify the context of adoption of the statute and the situation that it sought to 
correct (the “mischief”). 

• Lyons v The Queen: Estey J. (majority) referred to extrinsic materials to show that Parliament 
had been informed of wiretap techniques and that its members clearly knew that such 
techniques might involve, so as to be employed effectively, clandestine entry into homes for 
the purpose of installing wiretap devices. 

• In practice, extremedly difficult to distinguish cases where extrinsic materials is being used 
“to interpret a statute” and where it is being used solely to establish “the context” of its 
adoption. 

 
b. Authority or weight 
• In R v Heywood, SCC “has now, albeit prudently, resolutely adopted the use of legislative 

history”. 
• Unrestricted admissibility. the judge may consult relevant legislative history without being 

restricted either by the circumstances in which it is permitted or by the ends for which it is 
done. 

• Parliamentary history to be used with care. It is not always a reliable source for 
legislature’s intention. It can play “only a limited role” in the interpretation of legislation. 

• Complementary use of parliamentary history. Must play a complementary role with 
respect to legislative intent. It is useful to shore up the meaning, but not indispensable. Court 
preoccupied with predictability in law. 

• Clarity of legislative history. Weight afforded to history must bear a relation to the clarity of 
the information that can be drawn with repsect to the intention of the legislature.  
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VII. PURPOSIVE INTERPRETATION         
Côté, pp. 375-411 
 
Introduction (Côté) 

• Each provision of a statute is presumed to have a raison d’être, and to prusue an objective, the 
realization of which contributes to the achievement of the purpose of the provisions of a statute as 
a whole. 

• Term “intention of Parliament” is ambiguous. Distinction between “intention as meaning” and 
“intention as goal” is fundamental.  

 
The Mischief Rule – when an Act aims at curing a defect in the law any ambiguity is to be resolved in 
such a way as to favour that aim. 
 

The rule in Heydon’s Case 
From Lord Coke’s Report:  
 
1st. What was the common law before the making of the act.  
2nd. What was the mischief and defect for which the common law did not provide.  
3rd. What remedy the Parliament hath resolved and appointed to cure the disease of the 
commonwealth. And,  
4th. The true reason of the remedy;  
and then the office of all the Judges is always to make such construction as shall suppress the 
mischief, and advance the remedy, and to suppress subtle inventions and evasions for continuance of 
the mischief, and pro privato commodo, and to add force and life to the cure and remedy, according to 
the true intent of the makers of the Act, pro bono publico.” 

 
Role of statute law as filling in the gaps in the common law. This rule in Heydon’s Case ignores the 
fact that the text of a statute circumscribes the exercise of judicial discretion. 

 
Codification of the Mischief Rule 

 
• Objective of suppressing the mischief & advancing the remedy devised for the mischief.  
• intention (two possible meanings): (a) what legislature meant by words, and (b) what legislature 

aimed at.  
• Purpose can give you a conclusion which is at variance with the text, but may also resolve 

ambiguities.  
• Purpose comes up in other contexts. Example – a fortiori – “No dogs in the park.” If you bring a 

leopard into the park, this is not automatically contrary to the sign.  
• Problem 11 (Rizzo Shoes) – Should the Minister’s comments be taken into account? Yes. 

Iacobucci quotes Sopinka. Used to be that Hansards not part of the process. Now, however, such 
evidence admissible with caution in order to elucidate background & purpose of the legislation.  
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Today, purpose privileged in the Interpretation Acts themselves. 
• Note that language of these provisions could equate “broad” interpretation with “purposive” 

interpretation. Purposive approach would thus have effect of broadening provision. But, in fact, 
purposive interpretation often narrows the scope of the legislation. 

 
Interpret. Act (Can.), s. 12 – every enactment deemed remedial, given fair, large & liberal constr. 

Every enactment is deemed remedial, and shall be given such fair, large and liberal construction 
and interpretation as best ensures the attainment of its objects. 

 
Interpret. Act (Qué.), s. 41 – every enactment for recognition of rights … 

Every provision of an Act is deemed to be enacted for the recognition of rights, the imposition of 
obligations or the furtherance of the exercise of rights, or for the remedying of some injustice or 
the securing of some benefit. 
Such statute shall receive such fair, large and liberal construction as will ensure the attainment of 
its object and the carrying out of its provisions, according to their true intent, meaning and spirit. 
 
41.1.  The provisions of an Act are construed by one another, ascribing to each provision the 
meaning which results from the whole Act and which gives effect to the provision. 
41.2.  A judge cannot refuse to adjudicate under pretext of the silence, obscurity or insufficiency 
of the law. 
41.3.  Prohibitive laws entail nullity, even if nullity is not pronounced therein. 
41.4.  No one may by private agreement validly contravene the laws of public order. 

 
Comments on Codification 
• Amendment to the Interpretation Act (Qué.) serves as a reminder of the role played by statutes in 

a civil law system. In Qc private law, the CCQ forms part of the jus commune, and functions in 
the “recognition of rights, the imposition of obligations or the furtherance of the exercise of 
rights.” 

• In applying these sections to the method of interpretation, the evil or abuse that was to be 
remedied must be identified.  

• Intended to neutralize principles promoting strict interpretation by providing that all statutes be 
deemed remedial and therefore subject to a large & liberal construction.  

• Parliament was also concerned that too much importance is attributed to the letter of the law and 
too little to its spirit.  

• If the terms of the legislation go beyond what the aim of Parliament might justify, then the 
purposive method suggests narrow rather than broad construction.  

• Strict construction of statutes has not surrendered easily.  
 
Purpose of what – of the statute as a whole, or of a particular enactment? 

• If look at the general mischief of the statute as a whole, or the specific mischief of the provision 
in question.  

• Within a statute, particular provisions that serve the overall purpose, but similarly have a narrow 
focus. 

• Where the specific & general purpose are incompatible, then Klinck says look at the purpose of 
the particular provision on basis that the specific given more weight as an exception to the 
general. 

 
Rizzo & Rizzo Shoes  [broad purpose of indemnification] 
• Employment Standards Act (Problem 11). The text of the Act seems to indicate that indemnities 

to employees were payable only if job loss resulted from dismissal by the employer. Q: If 
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employees lost their jobs due to the bankruptcy of their employer, could they make a claim under 
the Act?  

• Court of Appeal held that, on the plain meaning of the words, since job loss a consequence of 
bankruptcy and not dismissal, the employees were not entitled to an indemnity.  

• SCC held that the broader purpose of the ESA was indemnification of the employees. Thus, 
“statutory interpretation cannot be founded on the wording of the legislation alone.” The Court of 
Appeal had not paid “sufficient attention to the scheme of the ESA, its object or the intention of 
the legislature; nor was the context of the words in issue appropriately recognized.”  

Different ways of characterizing the purpose 
• What is the purpose? The “mischief” that existed? The benefit that it was generally designed to 

confer? 
• General purpose: Read the provisions, and if there is ambiguity, then maximize the advantage to 

employees. 
• Particular sections: These may be included for another reason. For example, Problem 11, Q2, not 

apply to bankruptcy claims. Here, then may not be conferring benefits to employees.  
• Termination or severance pay provision. Employer must give employee notice. Two categories of 

payments: termination pay & severance pay.  
• Under termination pay (s. 40), if employer does not give employee notice, then must still pay 

during the period when the notice should have been given.  
o Purpose: cushioning effect, OR indemnify employee for not having given employee some 

lead time, OR penalty for not giving notice … but in a bankruptcy situation, may be 
impossible for the employer to give notice.  

o This was in the Employment Standards Act long before the severance pay provision. 
• Severance pay (s. 40a) is given when employee has worked there for more than 5 years, 

irrespective of any notice given or not given to the employee.  
o Purpose: cushioning effect, OR a reward for long service. 

• Is the purpose of these two provisions the same?  
• CanNOT assume that purpose appropriate for one provision is appropriate for all 

provisions. 
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How do we define “purpose”? What constitutes evidence of purpose? 
 
Evidence usually consists of texts which themselves might require interpretation. 
• Parliament’s texts may be partially explained, and expressed in less clear language. 
• The evidence itself may create more problems of interpretation. 

 
s. 13, Interpretation Act – look at the preamble 
• “Preamble of the enactment shall be read as a part of the enactment intended to assist in 

explaining its purport and object.” 
• Q of identifying evidence of purpose may be complex.  
• “purport” means purpose.  

 
How we articulate the purpose may be ambiguous. 

 
(i) May be possible, plausibly, to state more than one purpose.  

 
May use purpose to justify your choice of one possible purpose. 
 
Example of multiple purposes: Problem 13 – polygamy sections of the Criminal Code 
• What was the legislative purpose? What was the mischief at the time?  
• Multiple ways of expressing the purpose of the polgamy prohibition. 
• Purpose at the time may have been to uphold (Christian) morality, but we can find other 

reasons for keeping the provision on the books in later years. Thus possible purpose of 
protecting morals. 

• Heading: Offences against conjugal rights. Thus possible purpose of protecting marriage. 
• Family as basic unit of society, important to cohesiveness & stability in society. Thus 

possible purpose of maintaining family unit of stability in society.  
• 1892 Code mentions Mormons. Thus possible original purpose of targeting a particular 

religious group. 
• Bigamy provision.  
 
If you have more than one purpose, these are not necessarily mutually exclusive. 
• Not incomprehensible to say there are 2, 3, or 4 purposes operating simultaneously. 

 
(ii) Ambiguity of the level of generality at which the purpose is stated.  

Example of the Weapons Case – preventing danger from immediate availability (low level of 
generality), or preventing danger of any weapon that is a danger to the public (high level of 
generality). Weapons Case (Problem 11? or 12?) 
• The evidence for the purpose may not be very clear-cut.  
• Remember where prohibited weapon had been down-modified to a non-prohibited weapon. 

Court held this was captured by the unamended provision.  
• Purposive approach to the amendment: the mischief was the narrow problem identified by the 

Alta Ct of Appeal. Or, the mischief that it was attacking was that weapons of one type could 
be upgraded to weapons of another type. Thus, possible disagreement as to the purpose. 

• Whether the prohibited weapon (the fully automatic weapon) subject to seizure. The non-
restricted weapon was easily transformed into a fully automatic weapon. Court looked at a 
purposive approach to determine whether the weapon was a prohibited weapon. Majority held 
that it was prohibited. No substantial disagreement in the articulation of the purpose: the 
purpose is ot protect the public from these particularly lethal weapons. The disagreement was 
that the dissent said the mischief had already been dealt with b/c restricted weapons subject to 
regime of regulation; it was thus unnecessary to extend the category of prohibited weapons. 
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(iii) Purposes may change over time and may become obsolete. 
• Purposes may become obsolete. Does this mean the provision should no longer be applied? 
• Example of Problem 13 (polygamy provision). Sexual morality controlled during the Victorian 

era, at the time of 1892 Criminal Code. 
• The mischief originally identified may be only one purpose in a range of possibilities.  
• Subordination of women was likely not a conscientious concern in 1892.  

 
Mixed messages from the Interpretation Act, ss. 12 & 42 
• If we regard every enactment as remedial (s. 12), how does that jibe with a provision that tells us 

an amendment does not necessarily mean a change in the law (s. 42)? 
• Is an amendment an exception to s. 12?  
• Is an amendment perhaps stronger evidence of a change in the law than the enactment itself? 

Historically, statutes regarded as an exception and thus the Mischief Rule had more force. Today, 
however, statutes so common that may be seen as merely codifying (and not changing) the law.  

• The mischief may be lack of clarity in the previous version, and thus the object of the provision is 
one of clarifying. This helps reconcile ss. 12 & 42. Klinck is not happy with this as an 
explanation.  

 
We’re sympathetic to purposive approach (likely b/c Charter). 

• Saying that you’ll look at the purpose is just the beginning. This may not take you in a 
determinate direction. 

 
If you can identify the purpose, what significance should it be given? 
 
Today, you do consider the purpose in statutory interpretation: Interpret. Act (Can.), s. 12. 

• Affirmed in s. 12 Interpretation Act 
• Not usual for courts to say that meaning is plain and not examine anything else. But, recent 

instances where court not look at other factors where he believes the provision is clear. 
• Driedger, Sullivan & Côté agree on the “one rule” of interpretation, which includes purpose as 

one of its elements. 
• Klinck says purpose is always in play, just not necessarily determinative. Côté does not make 

such a strong statement. 
 
Factors relevant to the weight purpose may be given in a particular situation 
 

Historical tendency 
• Canadian courts are sharply divided on the question of the appropriate weight to be given to the 

purpose of a statute in its interpretation. One school favours the primacy of the written 
expression, the other emphasizes the purpose of the legislation.  

• The primacy of the goal or aim of legislation is asserted with as much conviction, and sometimes 
as much excess, as is the primacy of the written expression by partisans of the Literal Rule.  

• In 16th & 17th c, purposive method (then known as “equitable interpretation”) was well accepted. 
In 18th c, blossoming of literal interpretation with the separation of legislature & judiciary. Today, 
somewhere in between the two. 

• Prof. Driedger: “To-day there is only one principle or approach, namely, the words of an Act are 
to be read in their entire context in their grammatical and irdinary sense harmoniously with the 
scheme of the Act, the object of the Act and the intention of Parliament” (1983). 
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Disposition of the judge 
• Judges select or weigh the purpose depending on the outcome they have in mind. Plays a role in 

legal argumentation.  
• Depends on the judges’ temperament, training or conviction.  
• Specific circumstances of the case.  
• Subject matter. Penal & fiscal statutes are said to be construed strictly, and courts have adopted, 

in relation to such statutes, “guidelines of clear statement.” In civil law, spirit of the law has 
always trumped the letter of the law.  

 
“Immediacy” of the mischief.  

• Prior versions of the legislative enactment. 
 

Clarity of the provision & sliding scale of purpose’s impact.  
• Or, relative transparency of the provison’s purpose. Relationship between clarity of purpose, and 

clarity of the provision. Where provision very clear, purpose may not have a great impact. Where 
purpose & provision of equal clarity, purpose may have more impact. Where provision 
ambiguous, then purpose may have the greatest impact. 

 
Specificity of the wording.  

• Drafting style may influence the relative weight. A meticulous, detailed drafting will by its very 
nature invite a literal interpretation. 

• If Parliament spent significant time detailing the exceptions, then less legitimate to read in 
implicit exceptions. Purpose plays a role in bringing out implicit exceptions. Ie, opening the city 
gates to let in citizens (even though gate says “do not open”, the purpose of the gate is to protect 
citizens). This may also mean that you’re caught between the EG rule, and the purposive 
approach. Klinck would tend to favour using purpose on the basis of s. 12 – give a generous 
reading in terms of the provision’s object.  

 
Intensity of the interference with the purpose.  

• Example of an old statute (in Côté) directed to authorize building of a railway to Ottawa, and 
authorizes railway to go through certain counties, but not the county that Ottawa is in. Quite 
radical to ask to insert a specific word into a statute, ie, the name of the county. The court added 
the county on the basis that the sole & exclusive purpose of the statute is to create a railway that 
goes to Ottawa. If not authorize the county wherein Ottawa lies, then the whole purpose of the 
statute is undermined.  

• Second example of Phoenix Insurance case – where insurance expires or cancelled, then must 
report to the registrar.  

o Measure the degree of absurdity in relation to the departure from the purpose of the 
statute. 

o Woman transferred the insurance from the Chevrolet to her Studebaker, and got in an 
accident in the Chevrolet.  

o Here, statute to record insurance still operates to record initial & expiring insurance, 
though it is not fully realized because it does not include transfers of insurance. Court 
actually added the word “transfer” on the basis that this was an implied meaning. Court 
could have said the transfers were there implicitly because of the purpose – transfers 
encompassed by the purpose of the statute. 
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Applying the purposive method to … 
 
Justify a choice of one meaning over another 

• Another consideration – the “lack” of mischief 
• McLachlin J. in McIntosh case. Argument of a “lack” of mischief which would justify the change. 

The underlying Q is why? What purpose would this change serve? 
 
Rectify obvious material errors 

• Material errors may slip into a legislative text during the process of drafting or publication. The 
law should be interpreted in the light of its aims, passing over obviously defective written 
expression. 

• Frequently, there is an incorrect reference to another provision of the law. 
• In civil law, a judge will not hesitate to correct an error.  
• Thus, to what extent can a purposive reading justify adding a word to a statute?  

o Depends on what you want the court to do. 
o Problem 11, s. 41, Klinck’s typo. Purpose dictates the word is “employer” and not 

“employee.” 
• In studying the history of a provision.  

 
McIntosh Case – error in previous version may be rectified (McLachlin J.’s dissent) 

McLachlin J. (dissent)  rectify the error 
o Found an error by examining past versions of the Criminal Code’s self-defence 

provision, and would have rectified it accordingly. 
o Where there is an obvious or clear mistake in the wording Justice McLachlin (in a 

dissent) suggests you can add a word. She follows Driedger’s opinion that judges can 
rectify errors in the expression of the rule “where the following three factors are 
present:  

• (1) a manifest absurdity;  [this factor is where purpose would be relevant] 
• (2) a traceable error; and  
• (3) an obvious correction.” 

o Where these criteria are satisfied, then may change the wording. Purpose would be a 
relevant consideration in determining absurdity.  

Lamer C.J. (majority)  adhere to clear meaning of a text 
o Although recognising that the rule suggested by the wording of the text leads to “a certain 

absurdity” and without denying that the text contained a drafting error, chose to apply the 
letter of the law.  

o Said that a judge is to follow the clear meaning of a text even if this leads to an absurdity, 
and noted the need, in crim law interpretation, not to dismiss easily the clear meaning that 
the text could have for the ordinary reader, who is the accused. Here, majority noted, 
correcting the text would have deprived the accused of a means of defence which the text 
provided.  

 
Phoenix Insurance –  

o Apply these factors to the Phoenix Insurance case: Could the “traceable error” criterion 
be satisfied if there are no previous versions?  

o Measure degree of absurdity in relation to the departure from the purpose of the statute. 
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Remove uncertainty 
• Clarifying the meaning of a vague term, choosing between two possible meanings, or removing 

some other source of uncertainty. 
• Hudson v Benallack (Côté, p. 393) – Dickson J. referred to the purpose of the statute to support 

his view that the creditor’s intention was irrelevant.  
• Laidlaw v Metropolitan Toronto (Côté, p. 394) – Provisions of the Ontario Expropriation Act. Q: 

To be eligible for an indemnity, was it necessary that the costs of improvement be in no way 
reflected in the market value? In order to determine the “mischief” which the legislatures sought 
to remedy, referred to excerpts from the Law Reform Commission Report. Thus, “reflected” was 
interpreted in a way consistent with the objectives of the legislation, in order to protect the person 
whose property was being expropriated from a loss due to the difference b/t the market value of 
the improements and their “value to owner”.  

 
Choose a narrower meaning over a broad one 

• Limiting the meaning of a provision. General words in a legislative enactment can have their 
scope limited because of the aim of the legislation. 

• Cessante ratione legis, cessat lex ipsa – general words, however broad, in the absence of 
compelling reasons to the contrary, must be limited to the objects of the Act. 

•  “Where the main object and intention of a statue are clear, it must not be reduced to a nullity by 
the drafter’s unskillfulness or ignorance of the law, except in a case of necessity, or the absolute 
intractability of the language used. The rules of grammar yield readily in such cases to those of 
common sense.” (Cartwright J. quoted from Mawell on the Interpretation of Statutes). 

 
Extend the meaning of a provision 

• To ensure fulfillment of the legislature’s purpose, a judge may interpret provisions more liberally 
than the literal meaning might suggest: “Where the usual meaning of the language falls short of 
the whole object of the legislature, a more extended meaning may be attributed to the words if 
they are fairly susceptible of it.” 

• Ubi eadem ratio, ibi idem jus. 
 
Charter of City of Mtl – purpose sets broader meaning of “razed to the ground” 
• Tax exemption for bldgs “razed to the ground” applied to a bldg gutted by fire. The legislation 

existed to prevent taxation of a bldg that had been completely destroyed. The principle was 
preferred to the literal words of “razed to the ground” which were so exacting as to be virtually 
inapplicable under any circumstances. (Côté, p. 395)  

 
Toronto Transit Comm. –  law’s objective sees “occupied by tenant” as “rented to a tenant” 
• Liberal interpretation of Assessment Act provision taxing the property of public commissions 

“when occupied by a tenant or lessee.”  
• Commission had rented land to a real estate firm, but no construction had been undertaken. 

Justice Spence distinguished between tax-exempt properties of municipal corporations, and 
properties taxable “when occupied by a tenant or a lessee.” Here, “legislative policy would seem 
to only be carried out if lands are subject to taxation so soon as their use is no longer a use for 
municiapl purposes but becomes a use for commercial purposes.” Thus, irrelevant whether tenant 
actually occuppied the bldg in a physical sense. It was removed from public use, thus it became 
taxable. (Côté, p. 395) 

 
Rizzo & Rizzo Shoes – liberal interp. of work stoppage indemnity 
• Issue: Whether an indemnity should be provided in cases where employee job loss occurrred due 

to the bankruptcy of the employer. Wording of the provision seemed to suggest that severance & 
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termination pay were payable only where the employment is terminated by the employer, which 
was not the case at bar. 

• Despite restrictive terminology, the provisions were deemed applicable given that their objectives 
are indemnification.  

 
Adding a word, or Filling in the gaps 

• Lord Denning: Find the intention of Parliament, and “we do this better by filling in the gaps and 
making sense of the enactment than by opening it up to destructive analysis.” 

• Lord Simonds: Interpret the words that the legislature has used. The proposition of filling in the 
gaps “cannot be supported. It appears to me to be a naked usurpation of the legislative function 
under the thin disguise of interpretation.” 

 
Ottawa v Canada Railway – fill in the gap to give effect to the Charter 
• Whether a railway had the right to cross Ottawa streets. Charter authorized the building of a RR 

from Vaudreuil to “a point at the city of Ottawa” passing through certain counties, but did not 
explicitly mention Carleton County. RR needed to cross Carleton County to reach Ottawa. 
Taschereau J. prized the purpose: if the RR needs to go through Carleton County to give effect to 
the Charter, then “a statute must not be construed so as to defeat the clear intention of 
Parliament.” 

 
Phoenix Assurance – fill in the gap to give effect to the implied intention 

• Studebaker/Chevrolet facts on p. 303.  
• Assurance Company claimed that Chevy had not been insured since the endorsement substituting 

the Studebaker came into force. But Minister of Transport argued the Chevy was still insured 
because the insurer had failed to notify the Registrar of the cancellation or expiry of the policy. 
Company replied that the Act required notification in the event of cancellation or expiry, but not 
for substitution of a new vehicle in the place of one already insured. Court says it renders the 
implicit explicit, and that the Act required notification of transfers in insurance as well.  

• The intention had been expressed imperfectly, leaving to the Court the duty to fill the gaps.  
• “But here what may be called the dormant or latent intention of the Legislature plainly appears, 

and the logically defective letter of the enacted law may and should be made logically perfect so 
as to give effect to the legislative intention which is clearly evident despite the imperfection or 
incompleteness of the language in which the enactment is couched.”  

 
Côté claims judges are not usurping the legislative role by filling in the gaps.  

• Depends on whether a particular concept is sufficiently implicit in the words of an enactment for 
the judge to allow it to produce effect.  

• Judicial functions – by their very nature – have a certain creative component. 
• General principles of interpretation require the judge, in some areas, to insist on explicit 

indications of legislative intent. 
• The judge is not limited to the law’s written expression. He can render explicit what is only 

implicit, but the enactment may itself prevent certain inferences, restraining the court’s 
authority to correct alleged gaps. 
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Evading the law, “Fraud on the law” 
• An individual may “evade the law” by keeping himself just beyond the limits of its application. 
• Court’s dilemma when faced with evasion: “It is no doubt the duty of the courts so to construe 

statutes, as to suppress the mischief against which they are directed, and to advance the remedy 
which they were intended to provide; but it is one thing to construe the words of a statute, and 
another to extend its operation beyond what the words of it express.” 

• By the very nature of human language, the frontiers of a statute’s application are necessarily 
somewhat nebulous. This is a consequence of the open texture of language.  

 
The (limited) right to evade the law 

• All individuals have the right to attempt evasion of the effects of legislation. The right to evade 
the law is limited.  

• “Right to evade” means the right of every individual to organize his affairs so as to avoid the 
prejudicial effects of legislative enactments, conditional on the legality of the means chosen for 
avoidance. 

• If a transaction is in itself legal, the fact that the parties concluded it or not in a certain manner 
simply to avoid the effect of a statute does not affects its validity.  

• Limits of evasion means courts have the duty to ensure that statutes are applied “according to 
their true intent, meaning and spirit.”  

o legitimate evasion such as the ingenuity of notaries & conveyancers, and  
o “fraud on the law” of illegitimate or ineffective evasion.  

• To counter attempted evasion, the courts exact a genuine respect for the legislative enactment, 
and not mere lip service.  

• What the law forbids directly cannot be done indirectly. 
• When the courts must decide if a statute applies to private transactions, they do not automatically 

accept the label given to the transaction by the parties themselves.  
• The degree of carelessness, insolence and deception of the stratagen will be a factor in the judge’s 

evaluation of the legitimacy of an attempted evasion.  
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VIII. PRAGMATIC INTERPRETATION         
Côté, pp. 443-466 
 
Introduction 

• Pragmatic, or consequentialist, approach looks at the EFFECTS of an interpretation. Then, 
assesses the effects. 

• Always evaluating the consequences or effects in relation to what?  
• Closely related to the purposive interpretation. Even Côté says the two methods may simply be 

variants of each other.  
• But, note the underlying assumption that legislature is assumed to do something that is 

“reasonable” and “fair.” These are thus much broader concepts than the particular purpose of a 
statute. 

• What do we mean by “absurdity”, “unfair”, or “unreasonable”? 
 
We’ve already been looking at effects & consequentialist args.  
• For example, rule of effectivity. If we interpret a provision in a particular manner, then a word 

has no meaning. Proceed from an assumption that Parliament intended every word to have 
meaning. 

• Consequences or effects in relation to what? In rule of effectivity, interpretation in relation to the 
consequence that the words have any meaning at all.  

• May be seen to overlap with the purposive approach. There, was a Q of consequences in 
relation to however you describe the purpose.  

 
Introduction (Côté) 

• Pragmatic interpretation is the method of interpretation based on consideration of the effects of a 
statute, or the effects of a given interpretation of it. 

• To speak of favourable/unfavourable effects of a statute is to make a value judgment. The statute 
is integrated into a legal environment consisting of pre-existing norms. 

• The meaning of a new statute likely to be moulded by principles associated with the legal system. 
• In statutory interpretation, the system of values takes the form of presumptions of legislative 

intent: the legislature is deemed to respect the values and the principles of the society for which it 
is legislating. This is a requirement of legal positivism.   

 
These presumptions serve a heuristic & argumentative role. 

• Heuristic role – Presumptions of intent deemed to lead to “true” meaning of an enactment. 
Presumptions apply both to discovery of actual thinking of the legislature (interpretation stricto 
sensu) and to application of the law when such thinking cannot be discerned or when its 
application leads to results which it is impossible to associate with the will of a fair & reasonable 
legislature (with enactments that resist interpretation stricto sensu). 

• Presumptions of intent reflect what are believed to be policy choices of the legislature. Court 
applies presumptions in order to transfer responsibility for decisions about an enactment’s 
implementation.  

o simple presumption – saying that a particular solution will be applied if the text is unclear 
o reinforced presumption – saying that a specific interpretation will only be allowed if the 

text unequivocally permits it. 
• Argumentative role – justification of the court’s interpretation. Presumptions are the starting 

point in the task of persuasion of what is just, reasonable, and socially acceptable (individual 
liberty, protection of private property, etc.). Presumptions frequently used in the negative sense: 
an interpretation’s consequences said to be unreasonable, to threaten individual liberty or the 
security of commercial transactions, etc. 
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Pragmatic Regarding – Reason & Justice 
 
Assumption that the legislature did not intend its statutes to apply in a way contrary to reason & justice. 
 
Formulation of the presumption in the case law 

• A method of interpretation that takes acccount of a statut’es effects or consequences. 
• consequentialist, or pragmatic, argument. 
• The weight of the presumption varies. 

o Weakest form: favours an interpretation that does not produce unreasonable or 
inequitable results over one that does. 

o Subsidiary form: applicable only when the meaning or scope of the enactment is unclear. 
 Reinforced presumption, requiring legislature to express itself in particularly 

clear terms for the judge to accept a meaning which brings about undesirable 
consequences. 

o Intermediate intensity: allows a statute to produce consequences which offend reason and 
justice only if the text is so inflexible that such a conclusion is unavoidable. 

• Concepts of injustice & unreasonableness are nebulous, and are susceptible of degrees. One 
solution may be more equitable than another, or produce results which are more reasonable. 

• In principle, an interpretation which leads to “distinctions that are arbitrary and irrational” leading 
to a “strange result” which would shock “common sense” would be dismissed. 

lex non cogit ad impossibilia – assumption that Parliament did not intend mandatory compliance with 
an enactment where, for all practical purposes, this is impossible.  
 
• Principle of simple common sense & equity. 
• Pragmatic args common in civil law 

 
“Golden Rule” – adhere to grammatical & ordinary sense of words, unless that would lead to some 
absurdity, or some repugnance or inconsistency with the rest of the instrument.  
• Lord Wensleydale in Grey v Pearson (1857):  

“in construing wills and indeed statutes, and all written instruments, the 
grammatical and ordinary sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance or inconsistency with the 
rest of the instrument, in which case the grammatical and ordinary sense of 
the words may be modified, so as to avoid that absurdity and inconsistency, 
but no farther.” 

• Assumption in the “Golden Rule” that some interpretations are unreasonable or unjust. 
 
What does “absurdity” mean? 
• In principle, “an interpretation which leads to ‘distinctions that are arbitrary and irrational’ 

leading to a ‘strange result’ which would shock ‘common sense’ would be dismissed.” (Côté, p. 
451) 

 
“Absurd” if requires s.o. to do something that is impossible. 
• Assumption that a rational actor does not impose undoable obligations on people. 
• This is a fairly extreme example of absurdity 
• Rizzo Shoes (Problem 11) –  

o Iacobucci J.: It is a well established principle of statutory interpretation that the 
legislature does not intend to produce absurd consequences.  

o Are there situations where it would be impossible for the employer to give notice?  
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“Absurd” where have an internal inconsistency – an interpretation is “repugnant” to what the statute, 
or the particular provision provides for. 
• Problem 15 re proof of blood alcohol content. Interpreted to avoid a problematic consequence. 

Two samples taken at the time of the offence. Second sample set aside, and IF accused requests 
the second sample to be analyzed & released within 3 mos., then this may be admitted as 
evidence. 

• Consequence of reading the provision literally (because of the “if … then” construction): 
Wording gives the ACCUSED complete control over whether either sample admitted in evidence. 
Court reads the provision in such a way that if the accused did not release the evidence, it is still 
admitted. Uses a purposive approach where the 2nd sample allows the accused to verify the 
findings, not to allow him to exclude the evidence.  

 
“Absurd” where – without reason – two ppl similarly situated are treated differently. 
• Problem 11, Q4. Brings in an a fortiori point – the Act should give greater benefits to s.o. who 

has worked longer, and fewer benefits to s.o. who has not worked as long. Idea of seniority 
strongly imbued in our employment culture, and this is what the court relies on. But, think of the 
flip-side, that the person with seniority has had more time to build up a cushion than a newer 
employee.  

• Q of where have inconsistent results for two ppl in a similar situation, but there is no good reason 
for the difference.  

• Because the legislature is rational, the distinctions must have some basis.  
• Problem 14 illustrates a similar problem. If university leases property to a comm’l enterprise, that 

property exempt from certain taxes. If university leases property to an affiliated college, then only 
exempt from certain taxes if prove that serve an educational purpose. Again, differential 
treatment for “no good reason.” 

 
“Absurd” where situation at time of enactment no longer applies 
• Paul case re consecutive sentences (case mentioned in Côté several times). Lamer J. notes the 

interpretation gives rise to absurd consequences. In 1892, the idea of “at one sittings” had a 
specific meaning re: the terms of courts that no longer applies. Judicial procedure has changed – 
there are no “sittings” in that sense anymore.  

• Lamer J. held: absurd to apply a statute to a situation that does not exist anymore. 
 
“Absurd” if it leads to ridiculous or frivolous consequences. 
• Statute enabling municipal by-law to control stray dogs in “street or public place”  
• McNairn v Collins (Côté p. 455). A statute enabling a municipality to enact bylaws concerning 

stray dogs was limited to dogs found in a “street or public place.” Would be “alarming” to 
exclude stray dogs in the countryside, etc.  

 
“Absurd” synonymous with extremely unreasonable or inequitable. 
 
“Absurd” if illogical, incoherent or incompatible with other provisions or with the object of the 
legislative enactment. 
• Does this include things that are practically awkward? Or things only radically unfair?  
• “practical inconvenience” (p. 450) if the words of the Legislature can reasonably bear it.  
 
Rizzo & Rizzo Shoes – unjust consequences, or unreasonable in some other way 

o SCC held that Court of Appeal’s interpretation of termination & severance pay provisions 
would mean it is acceptable to distinguish b/t employees on basis of the timing of the 
employee’s dismissal: “It seems to me that such a result would arbitrarily deprive some 
employees of a means to cope with the economic dislocation caused by unemployment.” 
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o The absurdity of the consequence particularly evident in a unionized workplace where 
sniority is a factor in determining the order of lay-off. The more senior the employee, the 
greater the entitlement to termination & severance pay. However, it is the more senior 
personnel who are likely to be employed up until the time of the bankruptcy, and who 
would thereby lose their entitlements to these payments. Such a result [of the Court of 
Appeal] would arbitrarily deprive some employees of a means to cope with the economic 
dislocation caused by unemployment.  

 
May adhere to ordinary sense despite documented absurd interpretations.  
• Note it is very easy to find cases holding that the plain meaning must be respected even in the 

face of totally absurd consequences: “The Court has nothing to do with the question whether the 
legislature has committed an absurdity” (Lord Esher in R v Judge of the City of London Court).  

o Lamer J. in McIntosh case: Adhere to ordinary sense even where this leads to absurd 
consequences. 

• Courts generally tend to deal with these Qs in terms of the weight to be given to pragmatic 
concerns. 

 
Basis of the Presumption & its limits 

• It is legitimate to take into account the consequences of a given interpretation. 
• “The judge must take an unbiased approach to the law. ‘However, reading a statute without bias 

does not necessarily mean ignoring a bias normal to the legislative audience itself. If the 
legislature took it into account, it may simply be an element of proper context’” (Dickerson). 

• Thus, “Golden Rule” turns out to be a less explicit form of the Mischief Rule.  
• Factors influencing the judge’s choice between order & justice, fidelity & judgment: factors of 

the type related to the judge’s conception of his role, and factors related to the specific 
circumstances of a given situation. 

• By leaving lawmaking to the lawmakers, even at the costs of occasional injustices, courts 
implicitly relying on values of order & stability which underlie the classical principle of 
separation of powers b/t legislature & judiciary. 

• In civil law, equity is not per se a source of obligation. The matter must be decided in accordance 
with positive law.  

 
Qs to consider re Problems 14 & 15: Does a particular application of this statute make sense? 
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SULLIVAN: “MODERN APPROACH”          
Supp. p. 58 
 
Final Exam 

• Choice of two questions 
• One question: “Bigger” Q of the type that we have seen so far. 
• Other question: Critical discussion on the stated topic, or a stated theme drawn from the course.  

 
Review Class on Tuesday, April 10th. 
 
Pragmatic Interpretation (review) 

• Recall this is about looking at the consequences. Are the consequences desirable? 
• Sullivan & Eskridge develop on this.  
• Golden Rule – follow the ordinary meaning unless this leads to absurdity. The only justification 

for departing from the standard/literal interpretation is where this leads to an absurdity. You 
correct the interpretation to the extent where correct the  

• Paul v Queen: Côté, p. 454 “Courts have been reluctant to give a case an exceptional 
interpretation …” 

• Where consequences “absurd”, unreasononable, unacceptable, etc. 
 
Sullivan & Eskridge both looking at present-day values 
 
Sullivan’s Pragmatism – looks for an “appropriate” solution 

• More comprehensive view of “pragmatism” than Côté. 
• “For the pragmatist, an interpretation is correct to the extent that it solves the interpretation 

dispute in an appropriate way 
• Elements of an “appropriate solution”: 

o Must conform to the legislative text 
o Must carry out the intention of the legislature. 
o Must produce an outcome that is just & reasonable. 
o (This last element is stressed by Sullivan. Here more liberal than Côté. Greater scope for 

asking what is just & reasonable.) 
• Goal is to “solve the dispute in a manner that respects the important values of society.” Not 

looking for the meaning of legislative texts, or Parliament’s intention. 
• Being responsive to current values & policies, as these change over time. 
• One of these values is naturally the “rule of law” value. 

 
“Pragmatism requires judges to take responsibility for outcomes. They can no longer simply blame it on 
the text or impute it to the legislature.” 
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ESKRIDGE: “DYNAMIC STATUTORY INTERPRETATION”      
Supp. p. 59-67 
William N. Eskridge, Jr. “Dynamic Statutory Interpretation” (1987) 135 U. Penn. L. Rev. 1479 
 
“Dynamic” – in light of their present societal, political and legal context.  

• Closely related to what Sullivan proposes. 
• How does his approach work? How is it constrained? 
• Eskridge balances a number of perspectives & approaches. Still attaches importance to the … 
 

“The ‘best’ interpretation of a statute is typically the one that is most consonant with our current 
‘web of beliefs’ and policies surrounding the statute.” 

 
Three perspectives to take into account: 
• Textual – the statutory text, which is the formal focus of interpretation and a constraint on the 

range of interpretative options available (the semantic, grammatical sense). Includes internal (and 
external) coherence. 

• Historical – the original legislative expectations surrounding the statute’s creation, including 
compromises reached 

• Evolutive – esp. the ways in which the societal and legal environment of the statute has materially 
changed over time. 

 
These perspectives applicable on a sliding scale. 
• Factors on the scale are (i) time, whether statute old or recent, (ii) clarity, and (iii) specificity.  
• Where the statute is older, more generally worded, etc then the evolutive perspective has greater 

weight.  
• Less acceptable to use the evolutive approach where statute is newer & detailed.  

 
Smith v Wade – availability of punitive damages 

• Civil Rights Act of 1871. Dubs this an “old” statute.  
• Issue: Whether prison authorities who had placed the victim in a cell with dangerous inmates was 

liable for punitive damages. Prison officials’ conduct was reckless, but not deliberate.  
• Eskridge looks at the result produced by a “static” interpretation. Then asks if this is an 

appropriate outcome. Here, text does not specifically address the question about punitive 
damages. 

• Under a historical approach: Historically, the issue was not the defendant’s state of mind (as is 
the focus in Smith v Wade), but rather the outrageousness of the conduct per se. Under this view, 
the inmate should not succeed because the prison authorities’ conduct was reckless, but not 
outrageous. Today, this distinction is not part of our legal culture. 

• Eskridge suggests looking at the common law for resolving the Q of punitive damages. 
• Points to a trend over the last 30 years to deter civil rights violations by officials. The evolutive 

inquiry overtakes the historical inquiry. Eskridge is not saying the historical approach is 
absurd – indeed, it is a defensible approach. The Q is one of changed present-day values that 
trump the other approaches. 

 
United Steelworkers v Weber – meaning of “discrimination” 

• Union and employer enter into an agreement for a voluntary affirmative action plan. Significant 
that it is “voluntary.” One of the white employees (Weber) brought a suit that this was 
discrimination under the Civil Rights Act of 1964, which precludes discrimination on the basis of 
race.  

• Under a textual approach. The meaning of “discrimination” is ambiguous. Can mean different 
treatment on racial grounds, or prejudice-motivated different treatment on race. Union arguing 
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this is not discrimination in the relevant sense because not motivated by prejudice. Weber wants 
to argue that any differential treatment on the basis of race is discrimination.  

o Eskridge says each of these is a plausible reading of the text. 
• Looks at history. No mention of voluntary quotas, but a real concern about the imposition of 

quotas. On the basis of the historical analysis, the arguments would favour Weber.  
• Change in the legal culture, and a change in the understanding of discrimination. Historically, no 

consideration of the residual effects of inequal treatment. Thus, in spite of what the historical 
approach would have us conclude, we look at social & legal culture now – what kind of 
interpretation does the latter point to? 

• Not guessing social values, but looking at how they are manifested in the direction taken by 
legislation. Does this impose a sufficient restraint?  

 
Morrison-Knudsen – scope of “wages” 

• Payment of workers’ compensation to workers unable to continue with their work. Amount of 
compensation tied to the amount of the workers’ wages. What does “wages” include?  

• In the Longshoreman’s Compensation Act, “wages” defined as money rate at which … including 
value of board, rent, or a similar advantage” Non-exhaustive definition because uses the word 
“including”, thus, apply EG. Genus of living expenses seemingly excludes pension contributions. 
SC does not define the genus as living expenses, but draws on the distinction of present benefits v 
future benefits.  

• On the basis of the text, strong args that “wages” does not include employer’s contributions to a 
pension trust. At the time of the statute, no practice of employers contributing to employees’ 
pension funds.  

• Here, textual & historical indicators should be overcome by the evolutive approach.  
• Evolutive approach. Ordinary definition of wages. At the time (1927), wages may have often 

included housing. Today, wages often include employer contributions to employee pensions.  
• Purposive argument – more favorable to the original deal of including compensation associated 

with work. Klinck: Do we really need to go to present social values, or can we use sthg more 
trad’l/conservative, like purpose? 
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SPECIAL AREAS OF THE LAW, SPECIAL CONCERNS?         
Côté, p. 466-499 
 
Introduction (Klinck) 

• Taxes: Have frequently stated that tax statutes to be interpreted in favour of the taxpayer. 
• Property: If take away s.o.’s property, then must be quite specific. 
• Underlying notion that there are certain rights that we have (not necessarily Charter rights), then 

presumption that legislation of certain kinds that detracts from these rights, then Parliament must 
do so clearly.  

• Laskin C.J. in Biron: Far more important, however, is the social and legal, and indeed political, 
principle upon which our criminal law is based, namely the right of an individual to be left alone, 
to be free of private or public restraint, save as the law provides otherwise. Only to the extent to 
which it so provides can a person be detained or his freedom of movement arrested” (p. 470). 

 
Problematic to characterize statutes 

• What constitutes a benefit-conferring statute as opposed to a penal statute may be problematic. 
• Example Cité de Montreal c Belleck. Lock-out. Dismissal. Included under penal legislation 

because imposes penalty on the employer. To be interpreted strictly in favor of the person 
penalized. Klinck: But is this a penal statute? Doesn’t it confer a right to strike? Maybe should be 
read in favour of protecting the workers. Different attitude towards strikes at that time.  

 
Pragmatic Regarding – R ights and fr eedoms 
 
Laws which encroach on the rights and freedoms of the citizen are interpreted strictly by the courts. 

• Maxwell – Statutes which encroach on the rights of the subject, whether as regards his 
person/property, are subject to a strict construction in the same way as penal Acts. … if there is 
any ambiguity the construction which is in favour of the freedom of the individual should be 
adopted. 

 
Distinction b/t “odious” statutes & “favourable” statutes. 

• Interpretation Act, s. 12 
• Precursor to s. 12 seemed to address Q of whether statute confers benefit, or penalizes you. (see 

footnote 192 on p. 478) Deems that all statutes be given the same interpretation.  
• What is the significance of the present version of the Interpretation Act in that it does not include 

the distinction?  
• Given that we have s. 12 (which makes no distinction), is there any room today for the operation 

of the old presumptions? It appears that they still do play a role.  
 
“Strict” and “Restrictive” Interpretation 

• Côté distinguishes between these two. He claims there are two kinds of generous ways of reading 
statutes.  

• Statute has two meanings – a (i) broad meaning, that encompasses a (ii) more narrow meaning.  
o Example: “is capable of”. Is (presently) capable of doing something. But present meaning 

may say something about future potentiality. If only take the narrow meaning, this is 
“restrictive.” 

• Meaning may extend to an analogous situation.  
o Example of re-upgradable automatic weapons as specifically included in the statute. Is 

this functionally different from a weapon that can be down-modified? (?)  
o Here, amendment may have the effect of narrowing the application.  

• Court seems to use “strict” to apply to both situations.  
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• “Strict” as synonymous with “non-extensive.” 
o Notion of strict construction designates both an interpretation which favours the 

narrowest meaning, as well as one which does not extend the scope of the text.  
• “Restrictive” makes reference to the choice that must sometimes be made between the broad or 

narrow meaning of a term or provision. 
 
Rationale for the presumptions rooted in history 

• Is there a reason for the presumption of strict interpretation? (“Strict” as covering all examples of 
narrow interpretation). 

• CAPITAL PUNISHMENT: In England, there were tons of capital offences. Interpretation of a 
statute meant the difference b/t life & death for the accused. Court (obviously) wary of hanging 
people. Today, though capital punishment not a big issues, still concerned not just with 
deprivation of liberty, but also with the stigma associated with a criminal offence. 

• INDIVIDUALISM: Movement from perspective of individualism to collective interests. Have a 
greater sense of community interests today, thus perhaps attenuating presumption in favour of 
private property rights.  

• Eskridge’s approach quite persuasive.  
 
Subsidiary position of the presumptions today 

• Côté says the presumption has WEAKENED. Their original status of reinforced presumptions 
(that is, applicable a priori) has been downgraded to that of subsidiary presumptions (that is, 
applicable only where there is a real difficulty in interpretation). 

o Note Klinck questions the use of the term “reinforced. 
• Thus trying to reconcile the presumptions with the approach set out in s. 12. If provision is 

ambiguous, first apply the steps in s. 12. Then, residually apply the presumptions. Thus operates 
in a less decisive manner – that is, decisive after undertaking the other approaches. 

• The presumptions thus only operate subsidiarily – if they operate at all.   
 
R v Robinson 
• Criminal Code provision on a habitual criminal, declaring such person subject to preventive 

detention provisions. Q of interpretation: “indictable offence for which the offender is liable to at 
least five years’ imprisonment.”  

o Does this refer to an indictable offence for which the law provides a mandatory minimum 
of 5 yrs? There was only one offence in this category (stopping the mail with intent to 
rob). This approach taken by the B.C.C.A. This is a more trad’l approach – burden on 
Parliament to state clearly who is a habitual criminal. 

o Or does this refer to any indictable offence for which the law provided a maximum 
penalty of five years or more? There were approximately 180 offences in this category 
This approach taken by the SCC. This is a more modern approach – using rules of 
interpretation such as “inconceivable” (absurd), and “deprives of effectivity” (rule of 
effectivity). Thus resolving the Q using ordinary rules of interpretation, before they get to 
the point of applying the presumption even in a subsidiary manner.  

o If interpreted that the accused receives the benefit of the doubt, this would have the 
practical effect of limiting sentences of preventive detention to indiv’ls who, on three or 
more occasions since the age of 18, had been convicted of the indictable offence provided 
for in section 449 of the Code, that is, stopping the mail with the intent to rob or search it. 
B.C. Court of Appeal applied this narrow interpretation supposedly favouring the 
accused. 

o SCC described this interpretation as “clearly untenable” because it deprived the Code 
provision of almost all effective meaning, and it was “inconceivable” that the legislature 
had enacted the provisions with such an extremely narrow category of criminals in mind. 
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Hasselwander Case   

• Cory J.: “The apparent conflict between a … [See p. 481] 
 
Collette.  

• (1981) Built a shack on his property in Prince George. Community authorities consider this an 
aesthetic blotch. RCMP gets a warrant to “seize” his gun. Collette poured gasoline on the RCMP. 

• Q: Were the police entitled to enter on Collette’s property to seize the gun?  
• Majority holds that the warrant does not include a right to enter the property. A person’s property 

is sacrosanct. If enter the property, must have clear authorization to do so. Here, authorization to 
seize the weapon does not include the authorization to enter the property. 

 
Compare wiretapping case 
• This is similar to the wiretapping case. Q of whether statutory provision authorizing authorities to 

wiretap s.o.’s phone line permitted persons to enter the house to do it. Court held that given the 
technology at the time, the only way to wiretap was to enter the house. Thus, Parliament deemed 
to know this, and thus the wiretapping provision taken to include entry into the house.  

 
General Principles Favouring Individual Rights & Freedoms 

• A law encroaching on rights & freedoms of the indiv’l that are recognized at cml should be 
restrictively construed. Where there is real difficulty in interpretation, such a law should be 
applied by the courts so as to favour the exercise of these rights & freedoms. 

• i) principle dictates that statutes be interpreted strictly 
• ii) where there is genuine doubt as to the meaning or scope of a statute, principle dictates that 

ambiguity be resolved in favour of indiv’l rights & freedoms. 
• The right of the indiv’l to be left alone, to be free of private or public restraint, save as the law 

provides otherwise. Only to the extent to which it so provides can a person be detained or his 
freedom of movement arrested.  

• Where there is real doubt, statutes are interpreted in favour of free movement.  
• Courts quite zealous in their defence of the right to practise a profession or to operate a business.  

 
Indiv’l freedom has consistently been the basis for strict interpretation of enactments controlling comm’l, 
industrial & prof’l activities. 

• Also, K-ual freedom has been used to justify strict interpretation of statutes which encroach 
upon it. 

• Property rights – only the most explicit legislation will permit infringement of indiv’l property 
rights.  Cml maxim “a man’s home is his castle.” A remedial statute should not be interpreted, in 
the event of an ambiguity, to deprive one of cml rights unless that is the plain provision of the 
statute. 

• Right to due process – protected by courts. Nothing less would be necessary than an express 
declaration of the Legislature in order to put aside this requirement which applies to all Courts. 

• Note that legitimate judicial concern w/ rights & freedoms does not free the courts from their 
primary responsibility to apply the law.  

• The judge should initially make an honest effort to discover the legislature’s intent. “If real 
ambiguities are found, or doubts of substance arise”, then, and only then, may he apply the law in 
a manner that avoids a breach of indiv’l rights & freedoms. 

 
Penal Legislation 

• Penal statutes (those creating offences and their sanctions) are strictly construed. Strict in the 
sense of “non-extensive.” 
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• Implies that any decision to impose a penalty must be authorized either explicitly or by necessary 
implication.  

• Importance of the principle favouring the accused, when there is serious uncertainty about the 
meaning/scope of the law, should be beyond question. But, the doubt must be a genuine one. A 
minor problem of interpretation will not suffice to bring the principle favouring the accused into 
operation. 

 
Evolution 
• 19th c. witnessed a relaxation of penal legislation, and the death penalty ceased to be standard 

punishment for serious crimes. 
• R v Robinson – habitual criminal provision of Criminal Code.  

o If interpreted that the accused receives the benefit of the doubt, this would have the 
practical effect of limiting sentences of preventive detention to indiv’ls who, on three or 
more occasions since the age of 18, had been convicted of the indictable offence provided 
for in section 449 of the Code, that is, stopping the mail with the intent to rob or search it. 
B.C. Court of Appeal applied this narrow interpretation supposedly favouring the 
accused. 

o SCC described this interpretation as “clearly untenable” because it deprived the Code 
provision of almost all effective meaning, and it was “inconceivable” that the legislature 
had enacted the provisions with such an extremely narrow category of criminals in mind. 

 
Interpretation Act, s. 15 
• Requires all enactments to receive a “fair, large and liberal construction.”  
• Cartwright J. in R v Robinson: If the words of an enactment which is relied upon as creating a 

new offence are ambiguous, the ambiguity must be resolved in favour of the liberty of the subject, 
but whether or not such ambiguity exists is to be determined after calling in aid the rules of 
construction.  

• Created a HIERARCHY: (i) apply rule of interpretation, and (ii) strict construction. “Where an 
equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning which the canons 
of interpretation fail to sovle, the benefit of the doubt should be given to the subject and against 
the Legislature which has failed to explain itself.” 

• Rule of strict construction thus has a SUBSIDIARY ROLE.  
o Must first apply attempts at impartial interpretation à la Interpretation Act, s. 12.  
o Only where this approach leaves a reasonable doubt as to the scope of the enactment’s 

meaning is strict construction applied.  
 
Thus, even with penal statutes, the real intention of the legislature must be sought, and the meaning 
compatible with its objectives applied, despite the fact that this may require correction of material errors 
in the wording. 
 
Statutes which encroach upon enjoyment of property 

• Encroachments on the enjoyment of property should be interpreted rigorously and strictly. 
o Rigorous interpretation – conditions imposed by statute that limit the enjoyment of 

property must be folloed strictly. 
o Restrictive interpretation – if a genuine problem in interpreting such legilation arises, the 

judge is justified in choosing the construction that limits the effect of the law and favours 
the enjoyment of property.  

• Principle is esp. relevant to expropriation. Courts require that the legislature express himself 
extremely clearly where there is an intention to expropriate or confiscate without compensation.  

• Urban planning legislation is being interpreted less strictly.  
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• Protection of the environment is a preoccupation which is gaining more widespread support and it 
might require restrictions on property rights which will be viewed as perfectly legitimate.  

 
Taxation statutes 

• Today, interpreted in the same manner as other legislation. But, in cases of reasonable doubt, the 
enactment is applied “in the favour of the subject.” 

 
Traditional Approach 

• Adopted a literal interpreation, and one which favoured the taxpayer. 
o Literal interpretation – in ascertaining legislative intent, the written expression almost 

exclusively prevailed over the legislation’s context and especially over its objectives.  
o Restrictive interpretation – in favour of the taxpayer. The burden was on Parliament to 

express itself clearly, with the benefit of the doubt going to the taxpayer.  
 
Literal 
• In the past, the strictly literal approach prevailed. Cases deemed it was the letter of the law, and 

not its spirit, that governed.  
• In practice, the strictly literal approach favoured the taxpayer. BUT, because of the neutrality of 

the literal approach, it theoretically favours neither the taxpayer nor the taxing authority, and on 
several occasions has been used to the detriment of the taxpayer.  

 
Restrictive 
• Traditionally strictly construed. In cases of doubt, courts tend to restrain the statute’s effect & to 

favour the taxpayer.  
 

Minority approach: no special rules 
• Lord Russell in AG v Carlton Bank: Spoke out strongly against the use of a special set of rules for 

the construction of fiscal statutes.  
 

Contemporary approach 
• Exclusively literal approach is on the wane. 
• Gonthier J. in Notre-Dame de Bon-Secours set out three principles governing interpretation of tax 

legislation:  
o (i) the interpretation of tax legislation should follow the ordinary rules of interpretation,  
o (ii) the choice b/t a strict or liberal reading of the texts must not be guided by 

presumptions favourable to the State or the taxpayer, but by reference to the goal which 
underlines the provision under interpretation,  

o (iii) only a reasonable doubt, not resolved by the ordinary rules of interpretation, will be 
settled by recourse to the residual presumption in favour of the taxpayer. 

 
Problem 14 (Property Tax Case, Universities Act) 
• Provision aimed at exempting educational institutions from taxation. 
• General exemption for the university. Exception if property disposed of. If disposed of to an 

affiliated college, and used for college purposes, then continues to benefit from the general 
exemption. Wording in the provision raises an issue – what about leases to other commercial 
enterprises? 

• On basis of ordinary approaches to interpretation (a contrario, or legislative history), indicators 
point to fact that no exemption for leases to comm’l enterprises. Thus, may not have to worry 
about a presumption to solve the problem.  

• If lease property, then property still vested in the university. Thus, would lead (despite an a 
contrario reasoning), to comm’l enterprises as exempt from taxation.  
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Applying ordinary rules of interpretation 

o Case law is in general agreement that fiscal statutes should not be construed by a strictly 
literal method, but rather by normal methods that apply to all legislation. This implies 
that the enactment’s purpose must be considered. 

o Driedger’s “modern rule” of interpretation has been cited on a few occasions by the SCC 
when faced with tax matters. 

o Taking into account the objectives of tax legislation reflects a change in the social role of 
tax.  

o Agree that take the goal of tax legislation into account – but what weight should be 
afforded to args founded on objectives? 

 
No strict interpretation presumptions 

• Where a choice is to be made between a broad or strict meaning, the provisions which 
impose a tax are to be interpreted against the revenue department and those that provide 
exemptions or deductions against the taxpayer. 

• Tax legislation is to be approached without bias toward either side (Notre-Dame de Bon-
Secours) 

• One must not ask which interpretation would e beneficial to whom, but rather which 
interpretation would best meet the objectives of the provision.  

 
Residual presumption in favour of the taxpayer 
• While the rule of strictly literal interpretation has, for the most part, faded in importance, the 

taxpayer still receives the benefit of the doubt. 
• If the taxpayer receives the benefit of the doubt, such a “doubt” must nevertheless be 

“reasonable.”  
• If the provision is so wanting in clarity that no meaning is reasonably clear, the courts will be 

unable to regard it as of any effect.  
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SCC OVERVIEW : L’HEUREUX-DUBÉ J. IN ARPAC       
 
« Overview from the SCC »  

• L’Heureux-Dubé J. obviously pushing her own perspective, and not necessarily toting the SCC 
line. L’H-D making very strong claims. 

• Precision in statutory interpretation. This can affect the entire legal system. Uses terms like 
“precision”, “rigour”, and claims her approach is “candid”. Complains that plain meaning rule 
contains implicit processes that are not articulated. Says her approach is “comprehensive”.  

• Dubs the “plain meaning rule” as flogging a dead horse. 
• Note that her presentation of the model may be as much rhetorical as it is scientific. A certain 

power to label something as “modern.”  
 
Does L’H-D succeed in creating a precise, rigorous, candid & complete approach? 

• She tries to describe her “modern approach”, and then attempts to apply to the case. 
• L’H-D presents the modern approach by quoting several authors, who have the common element 

of focusing on context. The authors, however, articulate their approaches in different manners. 
What is her formulation?  

 
Quotes other authors 
• DRIEDGER (2d ed.): “Today there is only one principle or approach …” (Supp, p. 70) This is 

quoted quite often by the SCC. 
• SULLIVAN (3d ed.): “There is only one rule in modern interpretation, …” (Supp, p. 74) This is 

more or less concordant with what Driedger said in the 2d ed. What Sullivan adds is that the 
interpretation must be “appropriate”, and defines what she means by appropriate. This is moving 
closer towards Eskridge’s pragmatic dynamism. 

• BENNION’s “informed interpretation”: “It is a rule of law …” (Supp, p. 72) Bennion criticizes 
plain meaning b/c it is based on first impressions – must undertake a self-examination. 

• ESKRIDGE: Criticizes him. Quotes him in support of his contextual approach, but claims he goes 
too far – would diverge from the rule of law and état de droit concepts in today’s democratic 
societies. (Supp, p. 77) 

 
Comments 
• Is there a difference b/t pragmatic dynamism & informed interpretation?  
• Common theme of looking at contextual factors. 
• Comments on tax statutes. Makes an exception for this area: plain meaning rule is justified in 

taxation (Supp, p. 79). Is this distinction really justified? Aren’t there so many other disciplines 
equally specialized?  

 
Can we identify the parameters of her model?  
• Does not go as far as Eskridge.  
• Criticizes “plain meaning” rule, but says there may be circumstances where it is appropriate (such 

as in tax statutes).  
• Business world has develped its own contextualized definitions based on what is called the 

“modern method.” Court uses those methods as the “plain meaning”. (Supp, p. 79) 
• Her position is in many ways consistent with what we have seen so far. 

 
Q: Whether s. 23 applies to the Régie in making this decision. Does this particular decision-making body 
fit within the terms of s. 23 of the Charter?  
 
L’H-D’s Analysis 

• (1) the so-called “plain meaning”  
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• (2) immediate context (NAS),  
o s. 56(1) the word “tribunal” includes [1] a coroner, [2] a fire investigation commissioner, 

[3] an inquiry commission, and [4] any person or agency exercising quasi-judicial 
functions. 

o Applies NAS. To be captured by s. 23, the tribunal must be captured by “any person or 
agency exercising quasi-judicial functions”. The scope of this category is determined by 
what is common to the four terms – that of “matters of penal significance.”  

o Argues that two of the terms (#4 & #3) include both penal & non-penal. But, the two 
other terms (#1 & #2) only include penal. The common element is matters of penal 
significance.  

o Non-exhaustive definition (“includes”). One function of a non-exhaustive definition is to 
extend the ordinary meaning. “Tribunal” may thus include a coroner. The definition thus 
does not limit the meaning of a tribunal, but extends it to a marginal situation such as a 
coroner.  

o What about a common element of investigative powers, instead of adjudicative powers? 
L’H-D’s way is not the only way of characterizing the common element.  

• (3) broader context: provisions of Chapter III of Part I of the Charter,  
• (4) context of the statute as a whole 
• (5) legislative evolution 
• (6) external context 

 
Exam 

• Class on Tuesday – practice exam. 
• April 17th, 14:30, 2.5 hours, worth 60%. 
• Two questions, answer ONLY ONE. 
• One Q is the standard Qs we’ve had so far. Expected to be aware of the whole course in 

answering it. Focus on the difficulties the problem raises. 
• Other Q is critical discussion relating to a theme we have addressed in the course. Make sure you 

have enough ideas to address the Q. Answer the Q asked, and think critically about the Q (not 
simply descriptive). Illustrate with examples from the course – argue in terms of how the 
principles fit together.  
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APPENDIX: DEFINITIONS FROM OXFORD DICTIONARY OF LAW     
 
Rules and Principles of Statutory Interpretation 
 
RULES OF STATUTORY INTERPRETATION 
 
The principal rules of statutory interpretation are as follows:  
 
(1) An Act must be construed as a whole, so that internal inconsistencies are avoided.  
 
(2) Words that are reasonably capable of only one meaning must be given that meaning whatever the 
result. This is called the literal rule.  
 
(3) Ordinary words must be given their ordinary meanings and technical words their technical meanings, 
unless absurdity would result. This is the golden rule.  
 
(4) When an Act aims at curing a defect in the law any ambiguity is to be resolved in such a way as to 
favour that aim (the mischief rule).  
 
(5) The rule ejusdem generis (of the same kind): when a list of specific items belonging to the same class 
is followed by general words (as in “cats, dogs, and other animals”), the general words are to be treated as 
confined to other items of the same class (in this example, to other domestic animals).  
 
(6) The rule expressio unius est exclusio alterius (the inclusion of the one is the exclusion of the other): 
when a list of specific items is not followed by general words it is to be taken as exhaustive. For example, 
“weekends and public holidays” excludes ordinary weekdays.  
 
(7) The rule in pari materia (on the like matter): when a prior Act is found to be “on the like matter” it 
can be used as an aid in construing the statute in question (R v Loxdale (1758) 1 Burr 445, 447 (Lord 
Mansfield); 97 ER 394).  
 
(8) The rule noscitur a sociis (known by its associates): when a word or phrase is of uncertain meaning, it 
should be construed in the light of the surrounding words (Bourne v Norwich Crematorium Ltd [1967] 2 
All ER 576 (Ch) 578). Ambiguities may occasionally be resolved by referring to external sources; for 
example, the intention of Parliament in regard to a proposed Act, as revealed by ministers during its 
passage through Parliament, may be discovered by reference to Hansard (Pepper v Hart [1993] AC 593 
(HL)). However, the House of Lords has ruled against the existence of an alleged social policy rule, 
which would enable an ambiguous Act to be interpreted so as to best give effect to the social policy 
underlying it. 
 
GENERAL PRESUMPTIONS RELATING TO INTERPRETATION OF STATUTES 
 
Apart from these specific rules, there are some general presumptions relating to the interpretation of 
statutes. They are presumed:  
• not to bind the Crown (including the sovereign personally);  
• not to operate retrospectively so far as substantive (but not procedural) law is concerned;  
• not to interfere with vested rights (particularly without compensation);  
• not to oust the jurisdiction of the courts; and  
• not to derogate from constitutional rights or international law. Nevertheless, clear words or necessary 
implication may override any of these presumptions. 
 

http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t49.e1762&category=�
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A consolidating statute is presumed not be intended to alter the law, but this does not apply to codifying 
statutes, which may be concerned with clarifying law that was previously unclear. 
 
Penal and taxing statutes are subject to strict construction, i.e. if after applying the normal rules of 
interpretation it is still doubtful whether or not a penalty or tax attaches to a particular person or 
transaction, the ambiguity must be resolved in favour of the subject. 
See also interpretation act; interpretation clause; pro bono publico. 
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