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 Cori and Kerri Rigsby (“Relators”) respectfully submit this Opposition to Defendants’ 

Motions to Dismiss for alleged violations of this Court’s Seal Order (docket entries [739], [741], 

and [744]) (“Motions to Dismiss”), which were filed by State Farm Fire & Casualty Company 

(“State Farm”) and Haag Engineering Company (“Haag”) (collectively, “Defendants”) on 

August 16, 2010 and August 18, 2010, respectively. 

I. Preliminary Statement 

 In its August 10, 2009 Memorandum Opinion [343], this Court unequivocally denied 

State Farm’s motion to dismiss for alleged seal violations.  Undeterred, and still intent on making 

this case about Dickie Scruggs, State Farm makes the surprising assertion that “[t]he Court did 

not decide this issue in its August 10, 2009 Order.”  See [739] at 2.  In any event, and as set forth 

below, the Court should deny State Farm’s Motion to Dismiss again because (1) there was no 

actual harm to the government; (2) any alleged seal violations were immaterial and do not 

warrant dismissal; and (3) State Farm has made no showing of bad faith by the Rigsbys. 

A. There Was No Harm to the Government 

 State Farm repeats its misleading interpretation of the False Claims Act (“FCA”) by 

arguing that a central purpose of the seal provision is to protect defendants.  Contrary to State 

Farm’s assertion, the seal provision was intended to protect the government, not defendants.  

Specifically, the requirement that FCA complaints be filed under seal was intended to prevent 

relators from inadvertently tipping off defendants that their fraud had been discovered, thus 

depriving the government of sufficient opportunity to investigate the claim and decide whether to 

intervene before evidence could be destroyed.  State Farm does not (and cannot) claim that the 

government was prejudiced by the alleged seal violations in this case.  Indeed, State Farm has 

asserted that its fraudulent scheme was public knowledge since 2005.  See generally 
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Memorandum in Support of Defendants’ Motion to Dismiss for Lack of Subject Matter 

Jurisdiction [92]. 

B. The Alleged Seal Violations Do Not Warrant Dismissal 

 While the FCA does not expressly prescribe dismissal for seal violations, courts have 

discretion to address any violations with appropriate sanctions.  However, the few cases cited by 

State Farm to support dismissal involve relators who completely ignored the seal provisions and 

either failed entirely to file their complaints under seal or immediately served defendants with 

the complaint.  Here, State Farm does not deny that the complaint was filed under seal and that it 

remained under seal for months before Scruggs had any interaction with the media.  Thus, even 

taken at face value, State Farm’s allegations do not warrant dismissal. 

C. The Rigsbys Did Not Act in Bad Faith 

 Most of the alleged seal violations were based on contacts between Dickie Scruggs, his 

law firm, and representatives of the media.  At the time, Scruggs and his firm were spearheading 

Hurricane Katrina litigation for scores of plaintiffs, including the McIntoshes.  Accordingly, 

given the volume and high-profile nature of the litigation, it is not surprising that Scruggs had 

contact with a media consultant and the media in general.  In any event, there is absolutely no 

evidence that the Rigsbys had any knowledge that they were violating the seal or otherwise 

acting in bad faith.  As to Scruggs, his firm and co-counsel already have been disqualified for 

this action. 

 Accordingly, and for the reasons set forth below, State Farm’s motion should be denied. 

II. Statement of Facts 

 Hurricane Katrina hit the Gulf Coast on August 29, 2005.  In the months that followed, 

the Relators oversaw teams of adjusters who adjusted property damage claims for State Farm 
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under National Flood Insurance Program (“NFIP”) flood policies and State Farm homeowners’ 

policies.  During that timeframe, the Relators were eyewitnesses to State Farm’s intentional 

scheme to submit false claims to the government.  In essence, State Farm took affirmative steps 

to overstate the amount of flood damage sustained by homes and understate the amount of wind 

damage.  Tr. of Motion Hearing (“Tr. Mot. Hr’g”), dated May 21, 2010, at 213:7-242:9, 248:18-

255:18.  Because flood claims were paid by the government and wind claims by State Farm, this 

scheme saved State Farm hundreds of millions, if not billions, of dollars.  Kerri Rigsby first 

realized that something was gravely wrong in October 2005, when she discovered the two 

engineering reports on the McIntosh property.  Excerpt of Dep. of C. Rigsby in McIntosh, dated 

May 1, 2007, at 131:8-131:15; Excerpt of Dep. of K. Rigsby in McIntosh, dated Nov. 20, 2007, 

at 513:24-514:7; Tr. Mot. Hr’g at 250:22-253:5. 

A. The Rigsbys Tried in Good Faith to Bring Claims under the FCA  

 On March 16, 2006, a grand jury under the instruction of the Mississippi Attorney 

General issued a subpoena on State Farm in connection with an investigation of possible criminal 

behavior in its handling of claims following Hurricane Katrina.  The subpoena specifically 

directed State Farm to produce copies of all engineering reports pertaining to Katrina damage to 

residences as well as copies of all documents pertaining to claims for damage to property 

resulting from the storm.  See Ex. 1, Subpoena Duces Tecum — Grand Jury for State Farm 

Insurance, Co., [4-2], State Farm Fire and Casualty Co. et al., v. Jim Hood, Attorney General, 

2:07-cv-00188-DCB-MTP (S.D. Miss).   

 Relators presented a full evidentiary disclosure to the United States Attorney for the State 

of Mississippi on or about April 19, 2006.  The Rigsbys brought this action pursuant to 31 U.S.C. 

§ 3731 by filing the Complaint, through their attorneys, in camera and under seal, on April 26, 

2006.  [2].  The Court, on that same day, issued an Order that the Complaint be received in 
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camera and under seal, not served on Defendants until further notice, and not placed on the 

public docket.  [1]. 

 Subsequent to filing, the Rigsbys continued to work for State Farm and collected 

additional materials substantiating the company’s fraud, culminating in the weekend of June 2-4, 

2006, when they copied claims files in order to create as complete a record as possible of the 

fraud.  Am. Compl. ¶¶ 30-31.  They provided these additional documents to the government.  Id. 

¶ 32.  Within weeks, the Rigsbys lost their jobs and ultimately their careers. 

B. The Alleged Seal Violations  

 The vast majority of the so-called seal violations referenced in State Farm’s Motion to 

Dismiss are contacts between Scruggs’s law firm, his media consultant and the media.  At the 

time, Scruggs’s firm represented scores of plaintiffs in what probably was the highest profile 

litigation in the country.  Notwithstanding the fact that Scruggs’s media strategy is wholly 

irrelevant to the central issue in this case (which, in spite of the Defendants’ effort to distract the 

Court by rehashing settled issues, remains whether State Farm committed a massive fraud 

against the government), State Farm has spent the majority of its resources over the past year 

seeking discovery on this topic.  Indeed, State Farm deposed and/or subpoenaed Scruggs’s prior 

law firm, Scruggs’s co-counsel, Scruggs’s media consultant, and Scruggs’s former secretary, 

going so far as to travel to the prison where he is serving his sentence to depose Scruggs himself 

and ask him hours of questions when they knew beforehand that he would assert his Fifth 

Amendment rights with respect to all of them. 
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 It is not clear why State Farm is expending such vast resources on their Scruggs-related 

discovery,1 but one thing is certain:  if State Farm really was seeking information relating to the 

Rigsbys and relevant to this action, they failed entirely.  In fact, of all the alleged seal violations 

referenced in State Farm’s Motion to Dismiss [741], only six allege any activity by the Rigsbys:   

• choosing the location for filming their interview on the ABC News program 
“20/20,” id. at 4;  

 
• speaking to a reporter for the Associated Press for a general story about insurance 

company fraud post-Katrina, id.;  
 
• meeting with a member of Congress, id. at 6-7;  
 
• speaking to a reporter for Glamour magazine who was investigating post-Katrina 

insurance claims issues, id. at 9;  
 
• editorial comments on a Wikipedia article about Relators prepared by the public 

relations consultants, id. 
 

 As set forth below, this conduct does not warrant dismissal of this action. 

III. Argument 

A. Legal Standards 

 Section 3730 of the False Claims Act provides that a complaint brought under the Act by 

a private party “shall be filed in camera, shall remain under seal for at least 60 days, and shall not 

be served on the defendant until the court so orders.”  31 U.S.C. § 3730(b)(2). 

 As one of State Farm’s cited authorities recognizes, “[n]o provision of the False Claims 

Act explicitly authorizes dismissal as a sanction for disclosures in violation of the seal 

requirement.”  United States ex rel. Lujan v. Hughes Aircraft Co., 67 F.3d 242, 245 (9th Cir. 

1995).  That same case noted that the FCA’s seal provisions are not jurisdictional, and therefore 

                                                 
1 Interestingly, however, some of the fruit of State Farm’s relentless campaign of subpoenas also found its way into 
the media.  See Mississippi Justice on Email, Wall St. J., Jul. 28, 2010, available at 
http://online.wsj.com/article/SB10001424052748703720504575377633267422258 html. 
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their violation does not require dismissal of the complaint.  Id.; see also United States ex rel. 

Pilon v. Martin Marietta Corp., 60 F.3d 995, 1000 (2d Cir. 1995) (hesitating to rule that the seal 

provision is jurisdictional).   

 There are three factors that a court may consider in deciding what sanctions are 

appropriate for failure to observe the FCA’s seal requirement:  (1) whether there was any actual 

harm to the government as a result of any alleged violation; (2) the nature of the alleged 

violation(s); and (3) the presence or absence of bad faith or willfulness.  See Lujan, 67 F.3d at 

245-46.  None of these factors warrants dismissal of this action. 

1. There Was No Harm to the Government 

 The FCA seal provision exists to protect the government’s ability to conduct an 

investigation into the alleged fraudulent conduct before a defendant, alerted to the fact that its 

misconduct was now being investigated, could take steps to destroy evidence.  See id. at 247 

(detailing legislative history of FCA).  Thus, the first factor for a court to consider is “whether 

the government was actually harmed” by any disclosure.  Id.  Defendants themselves cite Lujan, 

yet that case in fact reversed the dismissal of a claim by the district court on the basis of 

violations of the seal provision for the very reason that — as in the present case — there was no 

actual harm to the government.   

 The Complaint filed by Relators did not take State Farm by surprise.  They were aware 

that their scheme had been discovered by Relators.   If there was spoliation of evidence, it was 

not as a result of any seal violation by the Relators; Defendants had ample opportunity and 

motive to conceal their misdeeds before the first violation of the seal that they allege. 

 The absence of any harm to the government is sufficient justification not to dismiss the 

Complaint.  The weight of federal case law “overwhelming[ly] . . . suggests that unless a seal 

violation incurably frustrates the purposes of the seal provision, the sanction of dismissal is 
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inappropriate.”  In re Natural Gas Royalties Qui Tam Litig., 467 F. Supp. 2d 1117, 1238 (D. 

Wyo. 2006).  No such irreparable harm has been demonstrated, and dismissal is therefore 

unwarranted. 

2. The Alleged Violations by Relators Do Not Warrant Dismissal 

 The authorities that Defendants cite to support their contention that dismissal is 

appropriate are inapposite.  Several of those cases address outright failures on the part of relators 

to observe the FCA’s requirement to file under seal, or other serious defects related to the filing.  

In United States ex rel. Bain v. Georgia Gulf Corp., No. 06-30304, 2006 WL 3093637, at *2 (5th 

Cir. Oct. 26, 2006), the court awarded attorneys’ fees to the prevailing defendant after ruling that 

the complaint was vexatious and harassing; in Pilon, 60 F.3d 995 at 998-99 and United States ex 

rel. Summers v. LHC Group, Inc., No. 3:09-cv-277, 2009 WL 1651503, at *4 (M.D. Tenn. June 

11, 2009), the courts dismissed claims because relators failed to file them under seal; and in 

United States ex rel. Fellhoelter v. Valley Milk Prods., L.L.C., 617 F. Supp. 2d 723 (E.D. Tenn. 

2008), the court dismissed the action because the relator immediately served all defendants with 

copies of sealed action.  None of Defendants’ authorities support their contention that the alleged 

violations of the seal by Relators or their former counsel warrant dismissal. 

 Of the cases cited by Defendants that do not regard seriously defective filing:  in United 

States ex rel. Windsor v. DynCorp, Inc., 895 F. Supp. 844 (E.D. Va. 1995), there was a material 

issue of fact regarding whether the relator disclosed the contents of the complaint prior to the 

lifting of the seal, so the issue was adjudged not ripe for disposition, id. at 848; and Salmeron v. 

Enterprise Recovery Systems, Inc., 579 F.3d 787 (7th Cir. 2009), involved the unauthorized 

disclosure by the relator’s attorney of a document subject to an attorneys’ eyes only agreement.  

Neither of these cases support Defendants’ contention that the alleged violations of the seal by 

Relators’ former counsel support dismissal.  
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 The case at bar was properly filed under seal.  Relators did not serve State Farm with a 

copy of the Complaint.  Thus, the circumstances that led to the dismissal of FCA complaints in 

the authorities cited by Defendants do not obtain.  State Farm was already quite aware that it was 

under investigation, and the government had sufficient time to investigate State Farm before the 

first alleged seal violation.  Any subsequent violation would not materially undermine the FCA’s 

seal requirement.   

3. There Is No Evidence of Bad Faith on the Part of Relators 

 In their nearly ten-page account of alleged violations of the Seal Order, Defendants do 

not once allege bad faith on the part of Relators.  They do not even allege that Relators had 

knowledge of most of the purported seal violations, which were committed by Relators’ prior 

counsel and his media consultants.  The Court already disqualified former counsel from these 

proceedings.  Where bad faith has not been proven, dismissal is not warranted.  Lujan, 67 F.3d at 

246.  Relators were unaware of most of the actions alleged to be seal violations and acted in 

good faith on the advice of their prior counsel.  Therefore, the Court should not dismiss the 

Complaint.  

4. Defendants Inconsistently Argue That Alleged Seal Violations 
Could Have Materially Harmed the Government    

 In prior motions, State Farm argued that the Relators are prevented from bringing the 

instant action because of the “public disclosure” bar.  In other words, they have taken the 

position that, because the facts at the heart of the Complaint were already public knowledge 

when the Relators brought their action, this Court lacks subject matter jurisdiction.  Defendant’s 

Motion to Dismiss for Lack of Subject Matter Jurisdiction [91] at 3-8;2 Defendant’s 

Memorandum in Support of Its Motion to Dismiss for Lack of Subject Matter Jurisdiction [92] at 

                                                 
2 Appended to this first Motion are nearly two hundred pages of exhibits that purport to demonstrate that 
Defendants’ fraud on the government was already a matter of public record. 
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3.  State Farm also catalogs general allegations of fraudulent behavior by insurers between the 

advent of Hurricane Katrina in August, 2005 and the Relators providing their information to the 

government in April, 2006.  These so-called allegations include those made in other civil 

complaints and in testimony before Congressional panels.  Id. at 6-9.   

 State Farm correctly observes that many people may have suspected the general nature of 

its fraudulent scheme before Relators filed their Complaint.  But Defendants cannot have their 

cake and eat it too.  Either their scheme was public knowledge prior to the instant case, or any 

alleged seal violations were not prejudicial to the government’s ability to determine whether to 

join the case before State Farm could destroy evidence.  Both assertions cannot be accurate.  

Having already argued the former point in their futile motion to dismiss, they should not now be 

able to make the contradictory latter assertion as they attempt to revive the settled issue of 

alleged violations of this Court’s Seal Order. 

IV. Conclusion 

 For the foregoing reasons, Defendants’ Motion to Dismiss Due to Alleged Violations of 

This Court’s Seal Order should be denied. 
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