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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091-SSV-SS

SECTION: “R” (1)

MOTION FOR APPEAL OF MAGISTRATE JUDGE’S ORDER GRANTING IN PART 
AND DENYING IN PART BRANCH’S MOTION FOR LEAVE 

TO FILE ITS SECOND AMENDED COMPLAINT

NOW INTO COURT, through undersigned counsel comes Plaintiff/Relator Branch 

Consultants, LLC (“Branch”), who hereby moves this Court to grant its Motion for Appeal of 

Magistrate Judge’s Order Granting in Part and Denying in Part Branch’s Motion for Leave to 

File Its Second Amended Complaint.  As discussed more fully in the accompanying 

Memorandum in Support, the Court should grant Branch’s Motion for Appeal.  Branch timely 

sought to amend its First Amended Complaint within the deadline set by the Court’s Scheduling 

Order, and acted with diligence, not undue delay.  To the extent there was any delay, Defendants 

were not unduly prejudiced because Branch sought leave when no discovery had taken place, ten 

months of fact discovery remained, and the trial date was more than a year away. Finally, the 

Magistrate Judge’s construction of the First Amended Complaint should be reversed because it 

improperly narrows the First Amended Complaint such that it dismisses sub silentio claims and 

parties that were upheld in this Court’s ruling on Defendants’ Motions to Dismiss.    

DATED:  March 15, 2010 Respectfully submitted,
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SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry 
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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CERTIFICATE OF SERVICE

I hereby certify that on March 15, 2010, a copy of the above has been served upon 
defendants via electronic mail (pursuant to agreement).  I further certify that a true and correct 
copy of the above was sent via electronic mail (pursuant to agreement) to Assistant United States 
Attorney, Jay D. Majors.

/s/ Bianca Nealious
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Branch Consultants, LLC (“Branch”) respectfully moves this Court to reverse the 

Magistrate Judge’s March 1, 2010 Order (Dkt. # 417) (the “Order”) Granting in Part and 

Denying in Part Branch’s Motion for Leave to File its Second Amended Complaint (“Motion for 

Leave”) to the extent that it (1) denied Branch leave to amend and (2) construed the First 

Amended Complaint so as to significantly limit the scope of Branch’s claims in this action.  Each 

of these aspects of the Magistrate Judge’s order was clear error.

I. PRELIMINARY STATEMENT

Branch timely filed a motion seeking leave to file a Second Amended Complaint 

(“SAC”) that added as defendants Allstate and Pilot and added factual allegations concerning the 

fees that Defendants received for adjusting Hurricane Katrina flood claims.  The Magistrate 

Judge granted leave to add Allstate and Pilot, but denied leave to add the factual allegations.

The sole basis for the Magistrate Judge’s denial of leave to add the allegations concerning 

adjusting fees is that Defendants would be “unduly prejudiced” by Branch’s “undue delay.”  

Order at 18-19.  The record does not support such a finding, and the Magistrate Judge’s ruling is 

clear error for at least three reasons.  First, there was no undue delay: it is undisputed that 

Branch’s motion, which was filed before the deadline agreed to by the parties and ordered by this 

Court for amending pleadings, was timely. Accordingly, “it cannot be said that plaintiff’s motion 

was a product of bad faith, dilatory motive or undue delay when plaintiff satisfied the deadline 

set forth in the Court’s new Scheduling Order.” Mendoza v. City of New Orleans, 2007 WL 

1239123, *3 (E.D. La. Apr. 26, 2007) (Vance., J.).1 In addition to being timely, the Motion for 

Leave was filed within approximately one month of Defendants filing their first Answers in this 

  
1 Unless otherwise noted, all emphasis in quotations was added by Branch.
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case.  This alerted Branch for the first time of Defendants’ concerted effort to attempt to rewrite 

the First Amended Complaint (“FAC”) and this Court’s Order denying in part and granting in 

part the motions to dismiss.  The record demonstrates that Branch acted with diligence, not 

undue delay.

Second, the Magistrate Judge’s conclusion that there would be undue prejudice is clear 

error because Branch filed its Motion for Leave at the very beginning of discovery: at the time 

Branch filed its motion, no documents had been produced, no depositions had been taken or even 

scheduled, more than ten months of fact discovery remained, and trial was more than a year 

away.  Branch is aware of no case finding undue prejudice under such circumstances.

Third, the Order should be reversed because it narrowly construes the First Amended 

Complaint (“FAC”) in a manner that disposes of Branch’s claims based on properties for which 

the homeowners carrier and the WYO carrier are not identical.  As this Court recognized, Branch 

“pleaded the existence of a broad scheme to defraud the government” following Hurricane 

Katrina.2 Departing from this ruling, the Magistrate Judge concluded that there are two “entirely 

different schemes,” the “loss shifting” scheme and the “inflated revenue” scheme, and held that 

Branch’s allegations encompass only the “loss shifting” scheme.  As defined by the Magistrate 

Judge, the “loss shifting” scheme encompasses only 32 of the 57 properties in the FAC and 24 of 

the 45 properties in the SAC.  And the “loss shifting” scheme does not encompass any of the 

claims against the Adjuster Defendants.  While this Court denied the remaining Defendants’ 

motions to dismiss Branch’s claims, the Magistrate Judge’s Order does the opposite for multiple 

Defendants and a significant number of the properties in Branch’s pleading.  This holding was 

clear error.

  
2 Order dated 10/19/2009 (Dkt. # 228) at 57-58.
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II. BACKGROUND

Branch filed this action on August 2, 2006, asserting claims on behalf of the United 

States under the False Claims Act.  On May 22, 2007, the Court ordered that the record be 

unsealed.  (Dkt. # 25)  Branch filed its FAC one month later.  (Dkt. # 49)  In both the complaint 

and the FAC, Branch alleged a broad scheme:    

The defendants have defrauded the Government through a practice of grossly 
overstating flood damages to insured properties damaged by Hurricane Katrina 
and then, based on those overstated damages, submitting claims for payment on 
Government-backed flood insurance policies to the National Flood Insurance 
Program (“NFIP”).3

In its September 14, 2007 Opposition to Defendants’ Motion to Dismiss, Branch 

succinctly described the broad scheme,4 which was not limited to loss shifting:

Branch alleges a wide-ranging fraudulent scheme involving eight 
WYO insurers and six adjusting firms. The pattern of fraud 
uncovered by Branch is exemplified by the flood-adjusting 
discrepancies at the 57 properties described in the First Amended 
Complaint.  (Dkt. # 156, p. 3)

***
The “what” of Branch’s allegations is set forth throughout 
Branch’s Amended Complaint and is straight forward. Defendants 
have “grossly overstat[ed] flood damages to insured properties 
damaged by Hurricane Katrina and then, based on those overstated 
damages, submitted claims for and obtained payment on 
Government-backed flood insurance policies to the National Flood 
Insurance Program.” Amended Complaint, ¶¶ 3-4. Defendants 
engaged in this practice systematically in handling Hurricane 
Katrina flood claims, and 57 examples of the fraudulent 
adjustments are listed with supporting factual detail. Amended 
Complaint, ¶¶ 17-33.  (Dkt. # 156, p. 3)

  
3 FAC ¶ 3, SAC ¶ 3.
4 The Government has also described the FAC as alleging a broad scheme:  “Relator’s allegations 
postulate a wide-ranging fraud potentially involving several defendants and hundreds or even thousands 
of residential properties and insurance claims files.”  7/5/2007 Government Memorandum in Support of 
Motion for Reconsideration of Order to Show Cause (Dkt. # 64-2, p. 3).
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Less than four months after Branch filed its FAC, the Court granted Defendants’ Motion 

to Dismiss.  (Dkt. # 191)  In the Court’s order, it described the broad scheme alleged in the FAC 

and never once mentioned loss shifting:

Branch contends that it discovered numerous instances of flood-
adjusting discrepancies at properties throughout southern 
Louisiana. It alleges that it has evidence of a fraudulent scheme to 
defraud the United States Government through a practice of 
grossly overstating flood damages to insured properties resulting 
from Hurricane Katrina, and then, based on those overstated 
damages, submitting claims for payment on Government-backed 
flood insurance policies to the National Flood Insurance Program 
(NFIP).

(Dkt. # 191, p. 1-2)  

During the approximately eighteen months following the dismissal, the case was on 

appeal to the Fifth Circuit.  On February 18, 2009, the Fifth Circuit affirmed in part and reversed 

in part.  560 F.3d 371.  Upon remand, this Court issued a document preservation order, in which 

it described Branch’s allegations as “a wholesale ‘scheme’ to inflate flood claims on properties 

damaged by Hurricane Katrina.”5 The Court also announced that it would rule on Defendants’ 

pending motion to dismiss that was filed before the appeal to address Defendants’ Rule 9(b) and 

original source arguments.  

On October 19, 2009, this Court issued its order granting in part and denying in part 

Defendants’ motion to dismiss.  The Court’s order recognized the broad scheme pleaded in the 

FAC:  “There is no question that [Branch] has pleaded the existence of a broad scheme to 

defraud the government, as well as provided numerous individual examples that are allegedly 

part of the scheme.”6

  
5 Dkt. # 233 at 4-5.
6 Order dated 10/19/2009 (Dkt. # 228) at 57-58.

Case 2:06-cv-04091-SSV-SS   Document 457-1    Filed 03/15/10   Page 9 of 30



5

On November 19, 2010, the Court issued its Scheduling Order, which set forth a deadline 

of January 4, 2010 for the amendment of pleadings.  (Dkt. # 246)  On November 20, 2010, 

Branch served interrogatories, document requests, and Rule 30(b)(6) deposition notices on 

Defendants seeking information and documents directed at both loss shifting and inflated 

adjuster fees.  (Dkt. # 287, Ex. 1 & 2)  Three days later, November 23, 2009, Defendants filed 

their first Answers in this case.7

Branch filed its Motion for Leave on December 22, 2009.  (Dkt. # 279)  On December 

30, 2009, after giving Defendants time to determine whether to oppose, Branch re-filed the same 

Motion for Leave with a certificate of conference noting that Defendants opposed the motion.  

(Dkt. # 280).  On January 12, 2010, six of the Defendants filed a joint opposition (Dkt. # 296) 

and Fidelity filed a separate opposition that same day (Dkt. # 297).  On January 19, 2010, Branch 

filed its Reply in support of its Motion for Leave.  (Dkt. # 305).  Branch incorporates both its 

Motion for Leave and its Reply herein.8

III. LEGAL STANDARD

“The Federal Rules ‘reject the approach that pleading is a game of skill in which one 

misstep by counsel may be decisive to the outcome and accept the principle that the purpose of 

pleading is to facilitate a proper decision on the merits.’”  Kiln Underwriting Ltd. v. Jesuit High 

School of New Orleans, 2008 WL 4724390, *10 (E.D. La. Oct. 24, 2008) (Vance, J.) (quoting

Swierkiewicz v. Sorema, 534 U.S. 506, 514 (2002)).  “For this reason, ‘[a]mendments should be 

liberally allowed.’”  Id. (citation omitted) (alterations in original).  

  
7 Fidelity (Dkt. #247); Standard Fire (Dkt. #257); ANPAC (Dkt. #254); Liberty Mutual (Dkt. #250); 
American Reliable (Dkt. #251); Simsol (Dkt. #261); Colonial Claims (Dkt. #258).
8 Branch’s proposed SAC is attached as Exhibit A to its Motion for Leave.  
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Rule 15(a) of the Federal Rules of Civil Procedure provides that leave to amend shall be 

“freely given when justice so requires.”  See Fed. R. Civ. P. 15(a).  “The Supreme Court has held 

that ‘[i]f the underlying facts or circumstances relied upon by a plaintiff may be a proper subject 

of relief, he ought to be afforded an opportunity to test his claim on the merits.’”  Richards’ 

Realty Co, L.L.C. v. Paramount Disaster Recovery, Inc., 2008 WL 440325, *2 (E.D. La. Feb. 8, 

2008) (citation omitted) (Vance, J.).  As the Magistrate Judge correctly stated:

“Discretion” may be a misleading term, for rule 15(a) severely 
restricts the judge’s freedom, directing that leave to amend “shall 
be freely given when justice so requires”. It evinces a bias in favor 
of granting leave to amend. The policy of the federal rules is to 
permit liberal amendment to facilitate determination of claims on 
the merits and to prevent litigation from becoming a technical 
exercise in the fine points of pleading. Thus, unless there is a 
substantial reason to deny leave to amend, the discretion of the 
district court is not broad enough to permit denial.

Order at 8 (quoting Dussouy v. Gulf Coast Invst. Cor., 660 F.2d 594, 597-98 (5th Cir. 1981)). 

“In exercising its discretion a court may consider undue delay, bad faith, dilatory motive, 

prejudice to the other party, and the futility of the proposed amendments.”  See Rolf v. City of 

San Antonio, 77 F.3d 823, 828 (5th Cir. 1996).  “[M]ere passage of time need not result in 

refusal of leave to amend; on the contrary, it is only undue delay that forecloses amendment. 

Amendment can be appropriate as late as trial or even after trial.” Dussouy, 660 F.2d at 598.  

“The defendant has the burden of showing why leave should not be granted.”  City of 

Moundridge v. Exxon Mobil Corp., 250 F.R.D. 1, 6 (D.D.C. 2008).

Because the Magistrate Judge’s order construing the FAC and SAC has the effect of 

dismissing the adjuster defendants, as well as a broad swath of Branch’s claims, it should be 

reviewed de novo.  See Fed. R. Civ. P. 72(b).
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IV. ARGUMENT AND AUTHORITIES

The sole basis for the Magistrate Judge’s denial of Branch’s motion for leave is that the 

proposed amendment would result in “undue prejudice” to Defendants, which the Magistrate 

Judge held is “a variation of the contention that there has been undue delay.”  Order at 18.  The 

Magistrate Judge’s holding was error: the record plainly demonstrates that there was no undue 

delay and would be no undue prejudice associated with Branch’s proposed amendments.  The 

Magistrate Judge’s “loss shifting scheme” and “inflated revenue scheme” dichotomy, resulting in 

the dismissal of claims previously upheld by this Court, was further error.9

A. There Was No Undue Delay 

1. Branch’s Motion Was Timely

The Court’s Scheduling Order set a deadline of January 4, 2010 for the amendment of 

pleadings.  (Dkt. # 246).  Branch filed its Motion for Leave on December 22, 2009, and re-filed 

the same Motion on December 30 with a certificate of conference indicating that Defendants 

opposed the amendments.  As the Magistrate Judge recognized, “Branch’s motion . . . is timely.”  

Order at 8.  

As this Court has previously held, “it cannot be said that plaintiff’s motion [to amend] 

was a product of bad faith, dilatory motive or undue delay when plaintiff satisfied the deadline 

set forth in the Court’s new Scheduling Order.”  Mendoza v. City of New Orleans, 2007 WL 

1239123, *3 (E.D. La. Apr. 26, 2007) (Vance, J.) (granting motion to file amended complaint 

that was filed one day before the deadline set forth in the scheduling order); see also Joseph v. 
  

9 The Magistrate Judge’s Order is stayed during the pendency of this appeal, and the parties are 
proceeding with discovery.  For example, Rule 30(b)(6) depositions concerning electronically stored 
information are scheduled to take place over the next four weeks, and Branch has already requested 
proposed dates from Defendants for depositions of adjusters and Rule 30(b)(6) depositions on the merits.  
The Magistrate Judge ordered that the Rule 30(b)(6) deposition notices on the merits be issued based “on 
what the pleadings are as they currently stand”—not based on the Magistrate Judge’s interpretation of the 
FAC in the Order.  (Dkt. # 456, 25:3-5)
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Cannon, 1996 WL 41849, *2 (E.D. La. Feb. 1 1996) (Vance, J.) (“Plaintiff filed their motion for 

leave to file [an] amended complaint . . . well within the time period allotted by the Court. . . . 

Thus, on its face, the motion was timely and demonstrated neither prejudice to the defendants 

nor a potential to delay the trial”); Halbert v. City of Sherman, Tex., 33 F.3d 526 (5th Cir. 1994) 

(“[The motion for leave to amend] was filed well within the June 15, 1992 scheduling order 

deadline for the amendment of pleadings. Thus, on its face, the motion was timely and evidenced 

no prejudice to the other parties or potential to delay the proceeding.”).  Similarly, Branch’s 

timely Motion for Leave cannot be the product of undue delay.  

2. The Time During Which Defendants’ Motion To Dismiss Was Pending Does 
Not Count Toward The Undue Delay Analysis

The Magistrate Judge’s Order faults Branch for not filing the SAC while Defendants’ 

motion to dismiss was pending before this Court from April 15, 2009 through October 18, 

2009.10 Order at 23-24.  But the time during which a motion to dismiss for lack of jurisdiction is 

pending is not counted in the undue delay analysis under Rule 15:  

Although plaintiff could have sought leave to file an amended 
complaint while defendant's motion to dismiss was pending, its 
failure to do so was not the result of undue delay, bad faith, or 
dilatory motive. Plaintiff was entitled to obtain a ruling on the 
threshold issue of subject matter jurisdiction before seeking 
leave to amend. Less than a month after the court finally 
decided that issue, plaintiff filed the instant motion. Defendant 
has failed to demonstrate how it will be prejudiced if the pleading 
amendment is allowed. Nor does defendant argue, much less 
prove, that the proposed amendment is futile. Defendant is right 
about one thing-it would disrupt the existing scheduling order if 
the court must decide a Rule 12 motion to dismiss the new 
allegations in the amended complaint. For that reason, and because 
the dispositive motion deadline is less than two months away, the 
court strongly encourages defendant not to file a Rule 12 motion. 
Instead, defendant should raise any arguments attacking the legal 

  
10 As the Magistrate Judge correctly recognized, Branch could not have sought leave from December 14, 
2007 through April 14, 2009 while the case was on appeal to the Fifth Circuit.  Order at p. 18, n.6.  
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sufficiency of plaintiff’s newly pled claims at the summary 
judgment stage.

Inclusive Communities Project, Inc. v. U.S. Dept. of Housing and Urban Development, 2009 WL 

3446232, *2 (N.D. Tex. 2009); see also Rett v. Columbia/HCA Healthcare Corp., 251 F. Supp. 

2d 28, 36 (D.D.C. 2003) (concluding that three year delay did not constitute undue delay because 

“[d]iscovery in this case has been stayed pending decision on [defendant’s] motion to dismiss, 

thus the case has been almost completely inactive during the pendency of the motion.”).  The 

same is true here.  Branch did not cause undue delay by waiting to file its SAC until after the 

Court ruled on the pending motion to dismiss.

3. Branch’s Timely Motion Was Filed To Address An Argument Raised For The 
First Time In Defendants’ November 23, 2009 Answers

Branch filed its proposed SAC on December 22, 2009 largely to address allegations in 

Defendants’ Answers, which were filed on November 23, 2009.  Defendants for the first time 

took the position in their answers that the FAC pleaded a loss shifting scheme that encompasses 

only those properties on which a defendant issued both the wind and the flood policies.  

Although Branch strongly disagrees with Defendants’ interpretation of the FAC,11 the most 

efficient and appropriate way for Branch to address Defendants’ newfound argument was to 

moot it by amending the complaint to clarify the factual allegations.  Cf. Joseph v. Cannon, 1996 

WL 41849, *2 (E.D. La. Feb. 1 1996) (Vance, J.) (reversing magistrate judge’s denial of motion 

to amend where “plaintiffs seek only to add factual allegations, and not new claims”). 

4. The Magistrate Judge’s Reliance on Hughes Aircraft Was Misplaced

  
11 Branch continues to believe that its FAC encompasses both of what the Magistrate Judge called the 
“loss shifting” and “inflated revenue” schemes.  Its proposed amendment was made solely to efficiently 
address what Branch believed to be a meritless argument by Defendants and to preserve Branch’s right in 
the event that any appeal was needed.
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The Magistrate Judge concluded that Branch was “aware” of the new allegations when it 

filed its original complaint.  Order at 15.  Relying on United States ex rel. Schumer v. Hughes 

Aircraft Corp., 63 F.3d 1512 (9th Cir. 1995), the Magistrate Judge concluded that Branch’s 

knowledge of the Defendants’ incentive to inflate fees when it filed its original complaint meant 

that it engaged in undue delay by not including the allegations in that complaint.  Order at 19.  

The Magistrate Judge’s reliance on Hughes Aircraft is misplaced.  First, it is a Ninth 

Circuit opinion that was later vacated by the Supreme Court.  See Hughes Aircraft Co. v. United 

States ex rel. Schumer, 520 U.S. 939 (1997).  Second, although the opinion does not indicate at 

what stage the plaintiff sought leave to amend, it appears that the discovery period had already 

concluded or was near the end.  The plaintiff sought leave in January 1992, and it is clear that 

discovery had ended at the latest by April 1992 because the plaintiff sought to reopen discovery 

in April 1992.  Id. at 1526.  At most, only three months of discovery remained when the plaintiff 

sought leave.  Here, in contrast, discovery had just begun and over ten months remained.  Also, 

the Hughes Aircraft opinion does not indicate whether dispositive motions had already been 

filed, whether document productions had already been completed, and/or whether depositions 

had already been completed.  Finally, the plaintiff in Hughes Aircraft sought to add additional 

causes of action under state law and the False Claims Act, relating to the protection of 

whistleblowers.  In fact, the Ninth Circuit based its findings on the fact that the amendments 

would have required that the defendant “address new legal theories.”  Id. at 1527.  Here, Branch 

merely seeks to add factual allegations under the same cause of action that was in the FAC.  And 

the additional factual allegations relate to the same subject matter that indisputably was alleged 

in the FAC—Defendants’ fraudulent adjustment of Hurricane Katrina flood claims.
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This Court reversed a denial of leave to amend where the magistrate judge utilized the 

same reasoning that the Magistrate Judge employed here:

To the extent that the Magistrate Judge denied plaintiffs’ motion 
because they were aware of these allegations at the time they 
drafted their original complaint, the Court finds that this ground 
alone is insufficient to deny a motion for leave to amend, 
especially in light of plaintiffs’ pro se status.

Joseph v. Cannon, 1996 WL 41849, *2 (E.D. La. Feb. 1, 1996) (Vance, J.).  It was clear error for 

the Magistrate Judge to conclude that Branch engaged in undue delay because it was aware of 

the information in the proposed amendments at the time that it filed its original complaint.

Branch has always believed that the broad scheme pleaded in its complaint and FAC 

encompassed both loss shifting and the inflation of adjusting revenues.  As discussed above, 

Branch was not prompted to seek leave to amend until Defendants filed their Answers in 

November 2009 in which they took the position that the FAC encompassed only those properties 

on which a Defendant issued both the flood and the wind policies.  Indeed, three days before

Defendants filed their Answers, and a month before Branch sought leave to amend, Branch 

served interrogatories, document requests, and Rule 30(b)(6) deposition notices on Defendants 

seeking information and documents directed to both loss shifting and inflated adjusting revenues.  

(Dkt. # 287, Ex. 1 & 2)  Accordingly, there was no reason for Branch to amend until Defendants 

filed their Answers.  
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B. There Is No Undue Prejudice

1. Branch Filed Its Motion For Leave At the Beginning Of Discovery

Defendants would not be unduly prejudiced by Branch’s proposed amendments.12  

Branch sought leave to amend more than ten months before the end of fact discovery, over a year 

before the pretrial conference, and over 14 months before the trial date.  When Branch filed its 

Motion for Leave, zero discovery had taken place: no documents had been produced and no 

depositions had been taken or even scheduled.  Even as of today there still have been no 

depositions taken in this case.  Defendants have not identified any cases from any jurisdiction 

finding undue prejudice under these circumstances. 

This Court concluded in Kiln Underwriting Limited that “[t]he magistrate also overstated 

the likely prejudice to [the defendant] if amendment is allowed.”  2008 WL 4724390 at *11.  The 

same is true here.  The Magistrate Judge concluded that Defendants would be unduly prejudiced 

because the amendments would significantly increase the number of properties at issue in the 

case.  That is not accurate, and is not the result of delay.  First, as discussed above, the FAC 

already encompasses all properties on which Defendants submitted a false claim for flood 

damages caused by Hurricane Katrina.  Second, Branch served discovery requests in November 

2009 that sought documents and information sufficient to select a statistically significant sample 

of all properties on which defendants issued flood policies.  (Dkt. # 287, Ex. 1 & 2)  Those 

requests have not changed at all as a result of Branch’s proposed SAC.  Third, and more to the 

point, the scope of discovery would be the same whether or not Branch had initially asserted the 

  
12 Despite having the burden of demonstrating prejudice, Fidelity never even argued in its Opposition that 
the proposed amendments at issue here would cause undue prejudice.  See Dkt. # 297 (Fidelity 
Opposition).  The same is true for the Joint Opposition filed by the other Defendants—their argument 
concerning undue prejudice relates to proposed amendments that the Magistrate Judge permitted.  See
Dkt. # 296 (Joint Opposition) at p. 7-8.  Contrary to Defendants’ argument, the mere fact that an amended 
complaint supersedes the current complaint does not constitute undue prejudice.  Id. at 8.
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allegations of the SAC at the time of the FAC or its original complaint.  Any prejudice pertaining

to the scope of discovery here cannot be considered “undue.”  It is merely the result of having 

the claim asserted and has nothing to do with the timing of the amendment.  The resulting 

inconvenience to Defendants is simply not the kind of prejudice that can justify disregard of Rule 

15’s mandate that leave to amend be freely given when justice requires. See, e.g., Richards’ 

Realty Co., 2008 WL 440325, at *3 (Vance, J.) (concluding that having “to continue to expend 

substantial resources litigating this case” does not constitute undue prejudice); City of 

Moundridge v. Exxon Mobil Corp., 250 F.R.D. 1, 6 (D.D.C. 2008) (“Undue prejudice is not mere 

harm to the non-movant but a denial ‘of the opportunity to present facts or evidence which [ ] 

would have [been] offered had the amendment[ ] been timely.” “Inconvenience or additional cost 

to a defendant is not necessarily undue prejudice.” (alterations in original; citation omitted)).

2. Amendments Are Permitted Under Rule 15 Even If They Add New Theories 

Even if the SAC had added completely new theories (which it does not), that would not 

be a basis for denying leave to amend because defendants cannot show undue prejudice at this 

early stage of the discovery process.  For example, in Foman v. Davis, 371 U.S. 178, 182 (1962), 

the Supreme Court considered whether a district court abused its discretion in denying leave to 

amend a complaint where “the amendment would have done no more than state an alternative 

theory for recovery.”  Here, the amendment would do even less—at most it attempts to add an 

alternative theory of motive.  The Foman Court instructed, “Rule 15(a) declares that leave to 

amend ‘shall be freely given when justice so requires’; this mandate is to be heeded.”  Id. The 

Court concluded that “[i]f the underlying facts or circumstances relied upon by a plaintiff may be 

a proper subject of relief, he ought to be afforded an opportunity to test his claim on the merits.”  

Id.  
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Similarly, the Fifth Circuit reversed the denial of leave where the plaintiff sought to 

change the theory of the case.  The Fifth Circuit held, “The Supreme Court's direction, given in a 

case in which it permitted an amendment that changed the theory of the case from enforcement 

of an oral contract to quantum meruit, is that ‘leave to amend shall be freely given when justice 

so requires.’”  Hernandez v. Ikon Office Solutions, Inc., 306 Fed. Appx. 180, 182 (5th Cir. 2009) 

(quoting Foman, 371 U.S. at 182) (internal quotations omitted); see also D. Federico Co. v. New 

Bedford Redevelopment Auth., 723 F.2d 122, 126 (1st Cir. 1983) (“The fact that [a Rule 15(b) 

amendment] involves a change in the nature of the cause of action, or the legal theory of the 

action, is immaterial so long as the opposing party has not been prejudiced in presenting its 

case.”).  Accordingly, Defendants have not carried their burden of demonstrating undue 

prejudice.

“Absent some indicia of bad faith or dilatory motive, the magistrate should have given 

[the plaintiff] the benefit of the doubt and granted leave to amend.”  Kiln Underwriting Ltd., 

2008 WL 4724390 at *11 (reversing a Magistrate Judge’s denial of leave to amend).  Defendants 

do not argue that Branch acted out of bad faith or dilatory motive.  To the extent the Magistrate 

Judge had any doubt, she should have given Branch the benefit of the doubt and granted leave to 

amend.

3. A Continuance Would Resolve Any Prejudice

Even if Branch’s amendments would delay the close of fact discovery and the trial date, 

that is not a sufficient basis to deny leave to amend.13 Courts agree that amendments should be 

permitted where a continuance of a deadline would resolve any prejudice.  See, e.g., Artman v. 
  

13 Defendants already voiced concern at the March 3, 2010 discovery status conference that they do not 
believe that they can complete fact discovery of the loss shifting scheme by the current deadline of 
October 1, 2010.  Branch entirely disagrees and informed the Magistrate Judge at the hearing that it 
believed that discovery could still be completed within the deadlines set by the Scheduling Order.  (Dkt. # 
456, 22:20-23:5)    
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International Harvester Co., 355 F. Supp. 476, 481 (W.D. Pa. 1972) (amendment should be 

allowed “unless the objecting party can show actual prejudice, and even in that case courts may 

permit the amendment and grant a continuance if such a continuance would enable the objecting 

party to prepare for and meet the new issue.”); Vision Advancement, LLC v. Johnson & Johnson 

Vision Care, Inc., 2007 WL 865699, *3 (E.D. Tex. 2007) (“The Court finds that the opportunity 

for additional discovery has alleviated the prejudice to Plaintiff if these allegations are allowed in 

this case.”).  Even where the deadline for dispositive motions has passed, there is no undue 

prejudice because “the parties can seek relief from this deadline by appropriate motion.”  

Zatarain v. WDSU-Television, Inc., 1995 WL 120092, *2 (E.D. La. Mar. 17, 1995) (Vance, J.).  

C. The Magistrate Judge’s Construction Of The FAC And Proposed SAC Is Flawed

1. The “Loss Shifting Scheme” and “Inflated Revenue Scheme” Dichotomy Is 
False

The Magistrate Judge’s finding of undue delay was premised on her erroneous 

construction of the FAC and SAC.  The Magistrate Judge construed the proposed SAC as 

containing two “entirely different” schemes: a “loss shifting scheme” and an “inflated revenue 

scheme.”  Order at 17.  In the “loss shifting scheme,” fraud against the Government occurs only 

when a property has a single insurer acting as both the homeowners carrier and the WYO carrier 

(“single-carrier properties”), and that insurer shifts losses from the homeowners policy to the 

WYO flood policy.  Id. In the “inflated revenue scheme,” insurers fraudulently inflate flood 

losses for the purpose of inflating their flood adjusting revenues.  Id.  

Despite her conclusion that these are two “entirely different schemes,” the magistrate 

found that Rockwell “does not bar Branch’s request to amend to assert the inflated-revenue 

scheme.”  Order at 20.  Instead, her ruling was based solely on her conclusion that Branch had 

engaged in “undue delay” in the timing of its proposed amendment.  Id. at 17-18.  Although 
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Branch agrees that Rockwell does not bar the proposed amendment, the Magistrate Judge’s “loss 

shifting scheme” and “inflated revenue scheme” dichotomy is false.  The Magistrate Judge’s 

construction of Branch’s pleadings, which results in a sub silentio dismissal of claims previously 

upheld by this Court, should be reversed.

2. The FAC Pleads A Single Broad Scheme That Encompasses Both Loss Shifting 
And Inflating Flood Adjusting Revenues

The FAC alleged a single, broad scheme in which defendants defrauded the government 

in the wake of Hurricane Katrina by improperly inflating flood claims.  At the very beginning of 

the FAC, Branch alleges:

The defendants have defrauded the Government through a practice of grossly 
overstating flood damages to insured properties damaged by Hurricane Katrina 
and then, based on those overstated damages, submitting claims for payment on 
Government-backed flood insurance policies to the National Flood Insurance 
Program (“NFIP”).  (FAC ¶ 3, SAC ¶ 3.)

Paragraphs 21 through 33 of the FAC are directed at specific Defendants.  For each Defendant, 

the FAC specifically alleges that the Defendant “systematically overstated flood damages to 

insured properties damaged by Hurricane Katrina.”  See, e.g., FAC ¶ 21.

Defendants do not dispute that the FAC encompasses loss shifting.  It also encompasses 

inflating flood adjusting revenues.  The government pays WYO companies a fee for adjusting 

flood claims (FAC ¶ 15), which is calculated as a percentage of the total amount of the flood 

claim.  By “grossly overstating flood damages,” Defendants improperly inflated their adjusting 

revenues.14 In other words, every Defendant who sought to fraudulently inflate its adjusting 

revenues did so by “grossly overstating flood damages.”

  
14 The amount of adjusting fees at issue for adjusting Hurricane Katrina flood claims is far from trivial.  
For example, ARIC’s parent company, Assurant, announced record flood adjusting fees at their Third 
Quarter 2005 Earnings Conference Call:  “We are going to get some fees that are unprecedented. We’ve 
been writing several government flood programs for quite a long while. We’ve never really had fees of 
that magnitude come through.”  (Dkt # 327, Ex. 5, p. 15, 5)  Fidelity also recognized enormous fees from 
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A review of the allegations directed at the Adjuster Defendants demonstrates that the 

FAC cannot be limited only to loss shifting.  For each of the Defendant Adjusters, the FAC 

alleges that it “systematically overstated flood damages to insured properties damaged by 

Hurricane Katrina.”  See, e.g., ¶ 33.  The FAC does not allege that the adjuster defendants issued 

wind policies or was engaged in a loss shifting scheme.  Therefore, the allegations in the FAC 

must be broader than loss shifting—this Court already concluded that the FAC stated a claim 

against the adjuster defendants (Colonial and Simsol). The Magistrate Judge’s construction of 

the FAC as encompassing only a loss shifting scheme would result in a sub silentio dismissal of 

Colonial and Simsol, which would directly contradict with this Court’s denial of their motion to 

dismiss.   

3. The Magistrate Judge’s “Loss Shifting” And “Inflated Revenue” Dichotomy Is 
False Because The Loss Shifting Scheme Is Not Limited To Single-Carrier 
Properties

Nothing in the FAC limits the loss shifting scheme to only those properties on which a 

particular defendant issued both a wind and a flood policy.15 To the contrary, Defendants 

engaged in a broad scheme in which they systematically overstated flood claims and 

systematically understated wind claims, which had the overall effect of shifting wind losses to 

flood claims.16 It would not make sense for a defendant to fraudulently inflate the flood claims 

     
adjusting claims.  In its 2005 Form 10-K that it filed with the Securities and Exchange Commission, 
Fidelity announced:  “Our specialty insurance revenues in 2005 were significantly increased [from $239.3 
million in 2004 to $428.9 million in 2005] due to fee revenues we earned from settling claims related to 
the year’s major hurricanes, including Katrina, Rita and Wilma.”  (Dkt. # 327, Ex. 6 at p. 68) 
15 If another relator were to file a FCA alleging that Defendants engaged in a fraudulent scheme to inflate 
adjusting revenues on Hurricane Katrina flood claims, Defendants would no doubt point to this case under 
the first to file bar.
16  See, e.g., FAC ¶ 17 (“Rather than follow in good faith the streamlined procedures that FEMA set up, 
defendants systematically adjusted, paid and submitted reimbursement claims to NFIP regarding losses 
that obviously should not be fully covered by the policies.”); 10/19/09 Order (“Specifically, [the FAC] 
contends that when defendants adjusted claims arising from Hurricane Katrina, they systematically and 
on a massive scale overstated the amount of flood losses to the properties they adjusted.” (p. 1)).
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on only those properties on which it issued both a flood and a wind policy.  Creating two 

separate methodologies for adjusting flood losses would have been difficult to manage, and the 

resulting inconsistencies would have increased the likelihood of detection.  Branch has not 

pleaded that Defendants engaged in different flood-adjusting practices depending on whether 

they also issued homeowners insurance on the property.  In fact, the examples Branch has 

pleaded refute that conclusion.  The Magistrate Judge improperly interpreted the alleged fraud as 

narrowly tailored to those properties on which Defendants had the most to gain, but that 

interpretation comes from Defendants’ arguments only, not from the FAC.

Instead, Branch alleges that Defendants engaged in “a practice of grossly overstating 

flood damages to insured properties damaged by Hurricane Katrina” by paying and submitting 

“reimbursement claims to NFIP regarding losses that obviously should not be fully covered by 

the flood policies.”  FAC ¶¶ 3, 17.  That is true whether or not an insurer defendant issued a wind 

policy on the particular property.  Indeed, the FAC never alleges that Defendants issued a wind

policy on each of the exemplar properties and does not even mention any loss shifting scheme in 

the Defendant-specific paragraphs.  See FAC ¶¶ 23-33.  Why?  Because such an allegation is not 

a necessary element of the scheme alleged in the FAC to fraudulently inflate flood claims, and 

because it is untrue.  

Moreover, even under the Magistrate Judge’s improperly narrow construction of the 

FAC, the scheme would include properties on which Defendants issued the flood policies and 

Louisiana Citizens issued the wind policies.  Louisiana Citizens can and did levy assessments on 

insurance companies such as Defendants for its deficiencies in paying Hurricane Katrina wind 

claims.  Thus, Defendants had a direct financial incentive to shift wind losses from Louisiana 

Citizens policies to flood claims to minimize the size of any assessments.  For example, 
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Fidelity’s answer alleges that it issued a wind policy on less than 1% of the properties on which 

it also issued a flood policy.17 But even if true, that is beside the point.  On 60% of the Fidelity 

exemplar properties in the FAC, Louisiana Citizens issued the wind policies.18 On those 

properties, Fidelity had an incentive to shift wind losses to the government to minimize any 

assessments levied against it.19 In 2005 alone, Allstate paid an assessment of $34 million to 

Louisiana Citizens.20 Discovery will show the amount of the assessments paid by Fidelity and 

the other defendants.

4. The Magistrate Judge’s Ruling Would Preclude The Government From Ever 
Recovering For Fraud On A Significant Number of Hurricane Katrina Flood 
Claims

The Order precludes the government in this action from recovering on fraudulently 

adjusted flood claims where a defendant did not also issue the wind policy on the property.  And 

res judicata likely would preclude the government from later filing a False Claim Action to 

recover on the fraudulently adjusted flood claims that the Magistrate Judge concluded were 

  
17 Fidelity Answer Dkt. # 247 at ¶ IV (“The truth is that Fidelity had both the homeowners and the flood 
policies on less than one percent of the properties for which it received Katrina flood claims within 
Louisiana.”).
18 Overall, Louisiana Citizens issued the wind policies on 12 of the 57 (21%) exemplar properties in the 
FAC.  In addition, a defendant issued both a wind and a flood policy on 32 of the 57 (56%) exemplar 
properties in the FAC.  ANPAC has represented to the Magistrate Judge both in its briefs and at hearings 
that it never issued wind policies on any of the exemplar properties.  (Dkt. # 431-2, p. 2) (“ANPAC 
advised Branch in Discovery that it did not provide ‘insurance against wind damage’ for the properties 
identified in the FAC.”)  Not true.  For example, ANPAC was sued under the wind policies that ANPAC 
Louisiana issued on the exemplar properties identified in paragraphs 27(a)-(d) of the FAC.  See Dkt. # 
453, Ex. 4 (Complaint, ¶¶ 3-4); Dkt. # 453, Ex. 5 (Answer, p. 6-7) (“The allegations contained in 
Paragraph 4 of plaintiffs’ Petition are admitted to the extent that ANPAC issued a policy of insurance to 
plaintiffs, Heather and Chris Nguyen”).  In fact, this Court will likely recall the Nguyen case, as it was 
pending before Your Honor with the same counsel of record who are representing ANPAC in this case.
19 Indeed, FEMA recognized the conflict in drafting the provider agreements that governed FEMA’s 
relationship with the WYO companies.  In defining the Single Adjuster Program, the regulations provide 
that WYO companies must use a single adjuster where they issued both the wind and the flood policies or
where they issued the flood policy and a “participating State Property Insurance Plan” issued the wind 
policy.  See 44 C.F.R. Pt. 62, App. A, Art. II.C. (regulations containing the provider agreement between 
FEMA and the WYO Companies).
20 Allstate 2005 Form 10-K, p. 175 (http://tiny.cc/BzJ74).
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beyond the scope of the FAC.  See, e.g., United States ex rel. Eisenstein v. City of New York, 540 

F.3d 94, 98 (2d Cir. 2008) (“[T]he United States, is the ‘real party in interest,’ and is otherwise 

bound by the relator's actions for purposes of res judicata and collateral estoppel.”); see also 

Jones v. Park at Lakeside Apartments, 2008 U.S. Dist. LEXIS 89954 (S.D. Tex. Nov. 5) (citing 

United States ex rel. Kelly v. Boeing Co., 9 F.3d 743, 748 (9th Cir. 1993), for the proposition that 

“relators are not prosecuting only their ‘own case’ but also representing the United States and 

binding it to any adverse judgment the relators may obtain . . . .”).  “Res judicata bars relitigation 

of all grounds of recovery that were asserted, or could have been asserted, in a previous action 

between the parties, where the previous action was resolved on the merits.”  United States ex rel. 

Barajas v. Northrop Corp., 147 F.3d 905, 909 (9th Cir. 1998) (applying res judicata in False 

Claims Act case).  “It is immaterial whether the claims asserted subsequent to the judgment were 

actually pursued in the action that led to the judgment; rather, the relevant inquiry is whether 

they could have been brought.”  Id.  

For example, paragraph 23(j) of the FAC alleges that Fidelity fraudulently inflated the 

flood claim on the property located at 2625 & 2627 General Pershing in New Orleans. This 

elevated property had a floodline of 3 inches and extensive damage that obviously was caused 

predominantly by wind:21

  
21 The below photographs were included in this brief in color, and Branch encourages the Court to print 
this page in color.  High-resolution color copies of these photographs also were attached as Exhibit 15 to 
Dkt. # 378, and can be viewed electronically.

Case 2:06-cv-04091-SSV-SS   Document 457-1    Filed 03/15/10   Page 25 of 30



21

Fidelity caused the Government to pay the policy limits of $250,000 on this property for 

purported flood damage.22 But, because Fidelity did not issue the wind policy on this property, 

the Magistrate Judge has precluded this claim from ever being adjudicated on the merits.  That 

ruling was error.  

5. Motive Is Not An Element Of A False Claims Act Claim

To prevail, Branch “must demonstrate that there was a false statement or fraudulent 

course of conduct, that the statement was provided knowingly, that the statement was material, 

and that the government paid money as a result.  10/19/09 Order at 51.  Branch need not prove 

  
22 Fidelity’s Answer to FAC (Dkt. #247) at 11-12. 
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motive.  The jury will not be asked why Defendants fraudulently inflated flood claims, only 

whether they did so knowingly.  See, e.g., United States ex rel. Doe v. DeGregorio, 510 F. Supp. 

2d 877 (M.D. Fld. 2007) (“[Defendant] argues that he did not benefit individually by the alleged 

overpayments. This argument has no bearing, however, on the probable validity of the 

Government’s claim for a debt pursuant to the False Claims Act.”); Scolnick v. United States, 

331 F.2d 598, 599 (1st Cir. 1964) (concluding that direct personal benefits to the defendant are 

not required in a claim brought under the False Claims Act).  The reason why Defendants filed 

false claims is not dispositive even at trial—let alone at the pleading stage—whether it was to 

reduce their exposure to wind claims, to substantially inflate their fees, or both.  Instead, the 

dispositive issue under the False Claims Act is whether Defendants knowingly submitted false 

claims to the Government.  Thus, Branch’s pleadings cannot be faulted for failing to 

comprehensively describe the details of Defendants’ motives.  Leave to amend to plead 

additional factual allegations regarding motive, at this stage, should be allowed.  

D. Judicial Economy Weighs In Favor Of Allowing The Amendment

The Magistrate Judge stated that her decision was based in part on her assumption that 

judicial economy weighed in favor of denying leave to amend because, if the amendment were 

allowed, Defendants would file another round of motions to dismiss.23 That basis is related to 

the futility factor under Rule 15(a).  But Defendants have not alleged that Branch’s amendments 

would be futile.  Defendants’ mere threat of filing another Rule 12 motion should not trump the 

“bias in favor” of granting leave to amend and deciding the case on the merits.  Further, it is 

  
23 Defendants have already announced their intention to file another round of motions challenging the 
Court’s subject matter jurisdiction whether or not Branch is granted leave to file its SAC.  See, e.g., 
01/20/2010 Discovery Hearing at 19:17-25 (Dkt. # 317)
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equally plausible that Allstate and Pilot will file Rule 12 motions, and yet the Magistrate Judge 

granted Branch leave to amend its allegations concerning each of them.

In addition, allowing leave to amend now is more efficient, because it cures any later 

arguments by Defendants that they did not have notice of the scope of Branch’s claims.  If 

Branch has to appeal to obtain leave to amend, then the whole process will start over.  Allowing 

Branch to proceed with an amendment made before any discovery had taken place is clearly the 

more efficient route.  

V. CONCLUSION

Branch respectfully requests that the Magistrate Judge’s order be reversed to the extent 

that it denied Branch’s Motion for Leave, and that Branch be granted leave to file its proposed 

Second Amended Complaint.

DATED:  March 15, 2010      Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101
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and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

  Soren E. Gisleson (LA #26302)
 sgisleson@hhkc.com
820 O’Keefe Avenue

 New Orleans, Louisiana 70113
 

Attorneys for Plaintiff/Relator
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CERTIFICATE OF SERVICE

I hereby certify that on March 15, 2010, a copy of the foregoing was served upon 
Defendants via electronic mail, pursuant to the parties’ agreement on e-mail service.  I further 
certify that a true and correct copy of the above also was sent via electronic mail (pursuant to 
agreement) to Assistant United States Attorney, Jay D. Majors.

/s/ Bianca Nealious
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091-SSV-SS

SECTION: “R” (1)

PLAINTIFF’S LOCAL RULE 74.1E CERTIFICATE

Branch Consultants, LLP certifies that it electronically filed its Motion for Appeal of 

Magistrate Judge’s Order Granting in Part and Denying in Part Branch’s Motion for Leave to 

File Its Second Amended Complaint by using the CM/ECF system, which will serve a copy of 

the Motion for Appeal upon the judge and the magistrate judge in accordance with Rule 74.1E.

DATED:  March 15, 2010 Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101
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and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091-SSV-SS

SECTION: “R” (1)

NOTICE OF HEARING

PLEASE TAKE NOTICE that Plaintiff/Realtor Branch Consultants, LLC (“Branch”) will 

bring Branch’s Motion for Appeal of Magistrate Judge’s Order Granting in Part and Denying in 

Part Branch’s Motion for Leave to File Its Second Amended Complaint before the Honorable 

Chief Judge Vance at the United States District Court for the Eastern District of Louisiana, 500 

Poydras Street, New Orleans, LA 70130, on March 31, 2010.

DATED:  March 15, 2010 Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065
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Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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1

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091-SSV-SS

SECTION: “R” (1)

[PROPOSED] ORDER GRANTING BRANCH’S MOTION FOR APPEAL OF 
MAGISTRATE JUDGE’S ORDER GRANTING IN PART AND DENYING IN PART 

BRANCH’S MOTION FOR LEAVE TO FILE ITS SECOND AMENDED COMPLAINT 

Having considered Branch’s Motion to Appeal, and good cause appearing,

IT IS ORDERED:

The Magistrate Judge’s March 1, 2010 Order Granting In Part and Denying In Part 

Branch’s Motion for Leave (Dkt. # 417) is REVERSED.  Brach’s Motion for Leave to File Its 

Second Amended Complaint (Dkt. # 280) is GRANTED.  The Second Amended Complaint 

attached to the Motion for Leave shall be and hereby is filed into the record.

DATED:  _______________ ___________________________________
United States District Judge Sarah S. Vance
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