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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

 Plaintiff
v.

ALLSTATE INSURANCE COMPANY, et al.,

 Defendants

)
)
)
)
)
)
)
) 
)
) 
)

Case No. 2:06-cv-4091

SECTION: “R” (1)

Magistrate Judge Sally Shushan

BRANCH CONSULTANTS, LLC’S MEMORANDUM IN SUPPORT OF ITS 
MOTION FOR A PROTECTIVE ORDER 

Branch Consultants, LLC (“Branch”) respectfully moves this Court to issue a protective 

order that precludes Defendants from seeking discovery that is wholly irrelevant to the claims 

and defenses at issue in this case and would serve only to annoy, embarrass, or oppress Branch.  

The Court should grant Branch’s Motion and enter the attached proposed protective order.  

I. PRELIMINARY STATEMENT

In a False Claim Act (“FCA”) qui tam action, the credibility, integrity, and personal 

background of the relator are not relevant to whether the defendant submitted a false claim.  See, 

e.g., United States ex rel. Singh v. Bradford Regional Medical Center, 2007 WL 1576406, *4 

(W.D. Pa. May 31, 2007) (emphasis added) (denying motion to compel discovery from relators 

that could serve no purpose other than to attack the relators’ credibility and argue that they are 

“opportunistic hypocrites”).  In a qui tam action, the relator brings the lawsuit on behalf of the 

United States.  Even if the United States does not intervene, the government nevertheless 

remains the real party in interest.  See United States ex rel. Stewart v. The Louisiana Clinic, et 

al., 2002 WL 31819130, *9 (E.D. La. Dec. 12, 2002).  Whether the United States is entitled to 
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recover for a false claim that was submitted to the government in no way depends on the 

integrity or past conduct of the relators.  Instead, the claim stands or falls based on the proof 

necessary to establish a false claim:  whether there “was a false statement or fraudulent course of 

conduct, that the statement was provided knowingly, that the statement was material, and that the 

government paid money as a result.”  10/10/09 Order Denying Mot. to Dismiss (Dkt. # 228) at 

51.

Defendants have served dozens of discovery requests on both Branch and third parties 

seeking information and documents that could serve no purpose other than to attempt to 

intimidate, embarrass, or attack the integrity of Branch and its principals.  For example, 

Defendants seek documents relating to Branch’s relationship with non-party attorneys.  They 

also seek all financial documents, including “W-4’s, I-9’s, W-9’s, W-2’s, and/or 1099’s received 

by [Branch] from and/or provided by [Branch] to Melanie Mayer [a non-party attorney], Mayer 

& Associates, P.A., and/or Mayer Group, L.L.C. for services provided or work performed. . . .”  

Such discovery is entirely improper.  The only reason to comb through Branch’s financial 

records is to hope to find something that Defendants can use to harass, embarrass, or intimidate 

Branch.  Given the complete lack of relevancy, the discovery would also serve an undue burden 

on Branch.1 The Court should put a quick end to this needless and harassing discovery by 

granting Branch’s Motion for a Protective Order.

II. LEGAL STANDARD

A “court may, for good cause, issue an order to protect a party or person from annoyance, 

embarrassment, oppression, or undue burden or expense, including one or more of the following 

(A) forbidding the disclosure or discovery; . . . (D) forbidding inquiry into certain matters, or 

  
1 Judge Vance has already cautioned against adding needless complications “into a litigation that is 
already extremely complicated.”  02/12/10 Order Striking Third Party Complaint (Dkt. # 376) at p. 23.
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limiting the scope of disclosure or discovery to certain matters.”   Rule 26(c)(1).  District courts 

have “wide discretion to limit the scope of discovery based on the rights and needs of the 

parties.”  Miller v. Regents of University of Colorado, 188 F.3d 518, *12 (10th Cir. 1999) (Table) 

(1999 WL 506520).  “Obviously, if the sought-after documents are not relevant, nor calculated to 

lead to the discovery of admissible evidence, then any burden whatsoever imposed would be by 

definition undue.”  Arigbon v. Multnomah County, 2009 WL 3335064, *2 (D. Or. October 15, 

2009) (discussing motion to quash subpoena); see also Millennium Marketing Group, LLC v. 

United States, 2008 WL 4461999, *4 (S.D. Tex. Sept. 29, 2008) (“It is certainly reasonable that 

discovery efforts and endeavors not relevant to the elements of the claims in this phase of the 

trial would not only be an annoyance, but also burdensome and costly.”); United Steelworkers of 

America, AFL-CIO v. Allegheny Ludlum Corp., 2002 WL 31002836, *2 (W.D. Pa. May 29, 

2002) (“A protective order may be appropriate to prevent discovery into irrelevant issues.”).  

III. THE DISCOVERY SOUGHT IS NOT RELEVANT AND COULD SERVE NO 
PURPOSE OTHER THAN TO ANNOY, EMBARRASS, OR OPPRESS BRANCH 

The focus of an FCA action is on whether the defendant submitted a false claim to 

defraud the United States.  As Judge Vance recently held,  “This case is about an alleged fraud 

committed by a group of insurance companies and adjusters against the government of the 

United States.”  2/12/10 Order Striking Third Party Complaints (Dkt. # 376) at p. 11.  The 

integrity and past conduct of the relator are simply not relevant to whether a defendant submitted 

a false claim.  There is no mini-trial to be had on the integrity of the relator.  Indeed, even a 

person who “planned and initiated the violation” of the FCA can serve as the relator.  See 31 

U.S.C. § 3730(d)(3) (stating that a court may reduce the proceeds to a relator if the relator 

“planned and initiated the violation of section 3729 upon which the action was brought”).
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A recent FCA decision from the Western District of Pennsylvania is directly on point.  In 

United States ex rel. Singh v. Bradford Regional Medical Center, 2007 WL 1576406, *4 (W.D. 

Pa. May 31, 2007), the court denied the defendant’s motions to compel the relator and third 

parties to produce documents and information that could serve no purpose other than (1) to argue 

that “the Relators are opportunistic hypocrites that engaged in the same illegal conduct that 

Defendants did”; (2)  “to shift the focus of this action to the Relators’ irrelevant conduct,” and 

(3) to “find something with which to attack the Relators’ credibility.”  

In Singh, the relators were a group of doctors who brought a qui tam action for violation 

of the FCA.  The relators alleged that the defendant violated the FCA by “seeking reimbursement 

for services rendered to patients unlawfully referred to [the defendant].”  Id. at *1.  Specifically, 

the relators alleged that the defendants provided illegal kickbacks, illegal remuneration, and/or 

entered into prohibited financial relationships.  Id. Defendants sought discovery from the 

relators and third parties relating to five categories: (1) the relators’ financial relationship with 

entities to which the relators refer patients; (2) the relators’ involvement in other litigation; (3) 

disputes between third-party vendors and a relator; (4) information related to the relators’ 

citizenship, resident alien status, or immigration status; and (5) information regarding a criminal 

indictment filed against one of the relators.  

The court first rejected the motion to compel the discovery requests seeking information 

about the relators’ financial relationship with entities to whom they refer patients.  Id. at 3.  The 

defendant’s explanation for why they were entitled to the discovery was as follows:

BRMC should be permitted to obtain information through 
discovery as to the nature of their financial relationship to 
determine if it is distinguishable from what Relators claim is 
inherently suspect about the equipment lease [the subject of the 
false claim] and, if not, why they believe the equipment lease is 
illegal and their arrangements are not.
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The court rejected the defendant’s argument and concluded that the discovery was wholly 

irrelevant:

It is transparent that BRMC seeks to compel this information in 
order to argue that the Relators engaged in the same conduct as 
Defendants did, and thus further argue that either (1) the Relators 
are opportunistic hypocrites that engaged in the same illegal 
conduct that Defendants did, or (2) if the Relators conduct is legal, 
then so is the Defendants. But that is not what is at issue here.

Id. (emphasis added).  The court explained that the relators’ conduct is not at issue.  Instead, 

“what is relevant here is the intent of the Defendants.”  Id. at *4 (emphasis in original).  The 

relators’ scheme for paying referral fees to the third-party “has no relevance as to whether 

Defendants perpetrated a scheme arising out of the equipment lease wherein Defendants

presented false or fraudulent claims for payment or approval to the government seeking 

reimbursement for services rendered to patents unlawfully referred to [defendant].”  Id.

(emphasis in original).  The court also rejected any argument that the information is relevant 

because the relator should be characterized as a “victim”:  

In addition, the Relators’ conduct is not at issue as “victims” since 
the United States government remains the real party in interest 
here. The “chief purpose of the statutes [§ 3729 and § 3730] here 
was to provide for restitution to the government of money taken 
from it by fraud,....” U.S. ex rel. Marcus v. Hess, 317 U.S. 537, 
551, rehearing denied, 318 U.S. 799 (1943). The “False Claims 
Act is concerned solely with false claims submitted to the 
government[, providing] for suits brought by individuals, but only 
as qui tarn relators “in the name of the Government.”

Id. (alterations in original). Likewise, the court explicitly rejected the argument that discovery 

from the relators was somehow relevant to the scienter of the defendants, concluding that, 

A fact-finder cannot find the intent of Defendants based on 
financial arrangements of parties not involved in the equipment 
lease at issue. In other words, none of the financial information 
BRMC seeks is “relevant to the claim or defense of any party.” 
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Fed.R.Civ.P. 26(b)(1). To permit such discovery would tend to 
shift the focus of this action to the Relators’ irrelevant conduct, and 
we see no basis upon which to allow that to happen. 

Id. (emphasis added).  On this basis, the court denied the defendant’s motion to compel the 

discovery from the relators and from the non-party.

With respect to the other categories of documents ((2) the relators’ involvement in other 

litigation; (3) disputes between third-party vendors and a relator; (4) information related to the 

relators’ citizenship, resident alien status, or immigration status; and (5) information regarding a 

criminal indictment filed against one of the relators), the court noted that defendant’s only 

argument in favor of that discovery was “to attack the Relators’ credibility.”  Id. at *5.  The 

defendant argued that “because credibility is always an issue of consequence, discovery is 

permitted into anything that would tend to make a witness’s credibility more or less probable.”  

Id. The court disagreed:

To accept this general argument would be to remove any limits on 
civil discovery and leave any civil party’s entire life wide open to 
inquiry during discovery. More significantly, BRMC’s argument 
fails to show how the Relators’ credibility in this qui tarn 
action would tend to make the existence of a material fact more 
or less probable. Fed.R.Evid. 401.  

Id. (emphasis added).  On this basis, the court concluded that “[t]he Relators’ credibility is 

irrelevant as to whether the equipment lease arrangement between BRMC and Drs. Vaccaro and 

Saleh violates the Anti-kickback statute or the Stark Law.”  Id.

As discussed below, the discovery that Defendants seek from Branch and third parties is 

the precise type of discovery at issue in Singh.  It is harassing and irrelevant.

IV. DEFENDANTS DISCOVERY REQUESTS ARE IMPROPER

A. Discovery Concerning Branch’s Financial Records or Relationship with 
Third Parties is Not Relevant
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Defendants have served numerous document requests and non-party subpoenas seeking 

documents relating to Branch’s relationship with third-parties.  Below are 5 examples of the 

improper discovery requests.  

• “[A]ny and all W-4’s, I-9’s, W-9’s, W-2’s, and/or 1099’s received by you from 
and/or provided by you to Melanie Mayer [a non-party attorney], Mayer & 
Associates, P.A., and/or Mayer Group, L.L.C. for services provided or work 
performed. . . .”2

It is inconceivable how Branch’s W-4s, I-9s, or any other document responsive to this request 

could have any impact on whether ANPAC or any other defendant submitted a false claim.  This 

document request could serve no purpose other than to harass, intimidate, or oppress Branch.

• “[A]ny and all payment records, including, but not limited to, copies of the front 
and back of all checks, bank statements, deposit slips and records, check registers, 
ledgers, spreadsheets, accounting records, and/or any other records or documents 
concerning payments to you and/or Max Johnson and/or any other individual 
affiliated with Branch Consultants, LLC. . . .”3

No matter what the front and back of Branch’s checks show, they are not relevant to determining 

whether ANPAC or any other Defendant violated the FCA.  The only conceivable reason to seek 

those documents is to attempt to attack Branch’s integrity or credibility, which is improper.  See 

Singh, 2007 WL 1576406 at *4 (“The Relators’ credibility is irrelevant as to whether” there was 

a FCA violation).

• “[A]ny and all contracts, agreements, retention agreements, letters of engagement, 
invoices, statements, or similar documents exchanged with, received from or 
provided to you and/or Max Johnson related to any agreement or arrangement 
with Halpern and Martin, LLC, Melanie Mayer, Mayer & Associates, P.A., Mayer 
Group, L.L.C., Richard J. Fernandez, Law Offices of Richard J. Fernandez, 
Richard H. Barker, IV and/or any other individual, attorney, law firm, public 
adjusting company, firm or other business. . .”4

  
2 ANPAC Document Request No. 26 (Dkt. 348 , Ex. 2).  
3 ANPAC Document Request No. 25 (Dkt. 348 , Ex. 2).
4 ANPAC Document Request No. 24 (Dkt. 348 , Ex. 2).
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The entities identified in the document request are law firms.  Branch’s contracts, agreements, 

and engagement letters with law firms have zero impact on whether Defendants submitted a false 

claim.  These document requests have no conceivable purpose other than to harass, embarrass, or 

oppress Branch.

• “Every retainer agreement or contract with any of the owners of the properties put 
at issue at paragraph 23 of the FAC.”5

Branch’s retainer agreements with homeowners are entirely irrelevant to the question of whether 

Defendants intentionally submitted fraudulent flood claims to the United States.

• “Any and all documents or materials of any type (marketing or otherwise) that 
Branch showed or provided to the persons who ‘retained’ Branch (FAC, ¶19) to 
solicit or induce those persons to retain Branch after Katrina.”6

Fidelity’s stated purpose for this document request is to inquire as to whether Branch told the 

homeowners that it was working for the government to gain access to the property.  There is 

absolutely no merit to Fidelity’s allegations.  But even if Branch told the homeowners that they 

were government employees, how is that relevant to whether Fidelity defrauded the government?  

Whether the United States may recover fraudulent overpayments is in no way dependent on 

Branch’s conduct.

The non-party subpoenas are similarly problematic.7 Attached as Exhibit 1 is an example 

of non-party subpoena that Defendants served.  This subpoena was served on Richard Barker, 

  
5 Ex. 2 (Fidelity Document Request No. 15).  Standard Fire’s Document Request # 7 is substantively the 
same, see Ex. 3:  “DOCUMENTS that reflect any agreements or arrangements, or compensation 
exchanged, between BRANCH and the owners or occupants of the properties identified in paragraph 31 
of the COMPLAINT and any other properties that were damaged during Hurricane Katrina for which 
STANDARD FIRE allegedly issued flood insurance policies.” 
6 Ex. 2 (Fidelity Document Request No. 18).
7 Branch has standing to move for a protective order concerning discovery sought in a non-party 
subpoena.  Rule 26(c) permits a party to seek a protective order to protect against discovery from a non-
party that would only serve to harass, embarrass, or intimidate the party.  See, e.g., Wilson v. Scruggs, 
2003 WL 23521358, *1 (S.D. Miss. April 10, 2003) (concluding that party had standing to seek protective 
order concerning discovery sought from non-parties).  In addition, because the non-party subpoenas seek 
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who is an attorney that represented a homeowner in an action to recover under a homeowners 

policy.  The documents sought from Mr. Barker are not relevant to whether Defendants 

submitted false claims.  Below are several examples of the improper document requests.

• “Any and all contracts, agreements, retention agreements, letters of engagement, 
or similar documents” between Branch and the non-party attorney.8

None of those documents are relevant to the claims nor are they reasonably calculated to lead to 

the discovery of admissible evidence.  The only conceivable purpose for obtaining these 

documents is to harass, annoy, or oppress Branch.

• “Any and all documents regarding the service or work performed by” Melanie 
Mayer, Mayer & Associates, or Mayer Group, LLC.9

Ms. Mayer is an attorney and is the daughter of Max Johnson, who is the president and founder 

of Branch.  Ms. Mayer has served as Branch’s attorney.  She also is currently a defendant in an 

action filed by the Securities and Exchange Commission for securities fraud relating to offshore 

investments.  That SEC action is completely unrelated to Branch, Hurricane Katrina, or this case.  

It is inconceivable how Ms. Mayer could have provided services for Branch that are relevant to 

whether Defendants knowingly submitted a false claim to the government.  It is transparent that 

Defendants hope to make the SEC action against Ms. Mayer the subject of this lawsuit even 

though it has absolutely no bearing on whether Defendants submitted false claims to the United 

States.  The only imaginable purpose of seeking discovery from her is to smear Branch’s 

reputation by association, which is entirely inappropriate.  The Court should grant Branch’s 

motion for a protective order to preclude Defendants from obtaining discovery relating to Ms. 

     
Branch’s financial information and corporate records, Branch has a personal interest in the documents.  
See, e.g., Pinero v. Jackson Hewitt, Inc., 2009 WL 3031179, *4 n.2 (E.D. La. Sept. 16, 2009) (“The Court 
finds that defendants have standing to move to quash the subpoenas. There is no doubt that defendants 
have a personal interest in the documents that plaintiffs seek from the non-parties.”).
8 Ex. 1 (Document Request No. 1).
9 Ex. 1 (Document Request No. 2).
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Mayer, which will serve no purpose other than to attempt to harass, embarrass, and/or oppress 

Branch and Mr. Johnson.

The other document requests in the non-party subpoena are similarly improper:  Request 

No. 3 seeks invoices and statements showing fees or charges for services rendered by Branch 

and/or Ms. Mayer; Request No. 4 seeks cancelled checks issued or made payable to Branch 

and/or Ms. Mayer; Request No. 5 seeks all W-4s, I-9s, W-9s, W-2s, and/or 1099s provided to 

Branch and/or Ms. Mayer; and Requests Nos. 6 and 7 seek all communications with Branch 

and/or Ms. Mayer relating to services rendered and/or their association with Branch and/or Ms. 

Mayer.

Branch’s conduct is not at issue here.  “To permit such discovery would tend to shift the 

focus of this action to the Relators’ irrelevant conduct.”  See Singh, 2007 WL 1576406 at *4.  

Defendants’ discovery requests “appears solely aimed at punishing the Relators for bringing this 

qui tam action.”  See id. The Court should enter a protective order precluding Defendants from 

inquiring as to Branch’s financial records or relationships with non-parties.

B. Discovery From Beth Johnson is Not Relevant10

ANPAC submitted a list identifying the persons that it intends to depose.  Included on 

that list was Beth Johnson, who is the wife of Max Johnson, one of Branch’s principals.11  

ANPAC explained why it needed to depose Mr. Johnson:  

As a co-owner and/or member of Branch Consultants, L.L.C., Ms. 
Johnson should have discoverable information regarding the 
“original source” status of Branch Consultants, L.L.C., the claims 
against ANPAC, the allegations in the original Complaint and First 
Amended Complaint, and the properties identified in Paragraph 27 
of the First Amended Complaint.12

  
10 Through the Rule 37.1 Conference, Branch was able to reach agreement on this issue with all 
Defendants except ANPAC.
11 ANPAC, Dkt. # 337 at p. 3.
12 Id.
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Branch explained to ANPAC on February 22, 23, and 25 that Ms. Johnson suffered a 

debilitating stroke and has not fully recovered.  See Ex. 4 (M. Johnson Decl.)  She cannot use the 

left side of her body, and her speech has not fully recovered.  Id. She is under 24-hour care.  Id.  

Ms. Johnson is in no physical condition to sit for a deposition.  

In addition, Branch also explained to ANPAC that Ms. Johnson was not involved in 

Branch’s operations or the adjustments of the properties at issue here.  Id. ANPAC intends to 

depose each of the four Branch principals and Branch itself.  There is absolutely no reason to 

depose Ms. Johnson. Any deposition would impose a significant undue burden on her physically 

and would serve only to punish her husband, Max Johnson for serving as a relator and exposing 

ANPACs’ fraud.  The Court should preclude ANPAC from deposing Ms. Johnson.

C. Discovery Concerning Branch’s Corporate Structure is Not Relevant

Defendants have served discovery seeking information concerning Branch’s corporate 

structure.13 Because Branch’s corporate history has absolutely no bearing on whether the United 

States is entitled to recover on false claims submitted by Defendants, discovery concerning 

Branch’s corporate structure should be precluded.    

V. CONCLUSION

Defendants seek discovery from Branch and non-parties that has absolutely nothing to do 

with whether Defendants filed false claims.  The only conceivable justification for the discovery 

is that Defendants intend to sift through Branch’s history in the hopes of finding something with 

which they can harass, embarrass, or intimidate Branch.  In addition, because the discovery is 

wholly irrelevant, it imposes an undue burden and expense on Branch.  Branch respectfully 

  
13 See, e.g., Ex. 3 (Standard Fire Document Request No. 15:  “DOCUMENTS sufficient to demonstrate 
the corporate structure, ownership of BRANCH, and its principals, employees, consultants and managers 
involved in the matters alleged in the COMPLAINT.”).
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requests that the Court enter the attached proposed protective order and end this needless and 

harassing discovery.

DATED:  February 25, 2010      Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Matthew R. Berry
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
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 New Orleans, Louisiana 70113
 

Attorneys for Plaintiff/Relator
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CERTIFICATE OF SERVICE

I hereby certify that on February 25, 2010, a copy of the foregoing was served upon 
Defendants via electronic mail, pursuant to the parties’ agreement on e-mail service.  I further 
certify that a true and correct copy of the above also was sent via electronic mail (pursuant to 
agreement) to Assistant United States Attorney, Jay D. Majors.

/s/ Bianca Nealious
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