
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA ex rel. 

CORI RIGSBY and KERRI RIGSBY RELATORS/COUNTER-DEFENDANTS 

 

v. CASE NO. 1:06cv433-LTS-RHW 

 

STATE FARM MUTUAL INSURANCE COMPANY DEFENDANT/COUNTER-PLAINTIFF 

 

and 

  

FORENSIC ANALYSIS ENGINEERING CORPORATION; 

HAAG ENGINEERING CO.; and ALEXIS KING DEFENDANTS  

 

 

DEFENDANT/COUNTER-PLAINTIFF 

STATE FARM FIRE AND CASUALTY COMPANY’S REBUTTAL  

MEMORANDUM IN SUPPORT OF ITS MOTION FOR PROTECTIVE ORDER 

 

The Rigsbys advance two arguments for expanding the scope of discovery in this case to 

engineering reports (and related engineering materials) and claim files beyond the McIntosh 

property.  As demonstrated below, neither argument is well taken and State Farm’s motion 

should be granted. 

I. Discovery Related to Engineering Reports Beyond the McIntosh Property Should 

Be Denied. 

 

As to engineering reports, the Rigsbys ignore two undeniable points.  First, it is 

undisputed that the engineering report for the McIntosh property was ordered (1) in connection 

with the adjustment of the homeowners claim, and (2) only after State Farm paid the McIntosh 

flood claim.  Under the False Claims Act, the law is well-settled that “‘[t]he falsity of a claim is 

determined at the time of submission.’”  United States ex. rel. Longhi v. Lithium Power Techs., 

Inc., 513 F.Supp. 866, 875 (S.D. Tex. 2007) (citations omitted; emphasis in original).  

Accordingly, post-payment engineering reports, especially reports that do not even relate to the 
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McIntosh property, simply have nothing to do with this case.
1
  See also United States ex. Rel. 

Hendow v. University of Phoenix, 461 F.3d 1166, 1171-72 (9
th

 Cir. 2006) (“[F]alse claims must 

in fact be ‘false when made.’ . . . [A] palpably false statement, known to be a lie when it is made, 

is required for a party to be found liable under the False Claims Act.”) (quoting United States ex 

rel. Hopper v. Anton, 91 F.3d 1261, 1267 (9
th

 Cir. 1996)); United States v. National Wholesalers, 

236 F.2d 944, 950 (9
th

 Cir. 1956) (“the test of whether a claim is false must be as of the date 

when the claim is made”)). 

Second, this Court’s Hurricane Katrina related decisions have regularly rejected requests 

for engineer discovery dragnets of the type requested by the Rigsbys.  E.g., June 12, 2008 Order 

[117], Perkins v. State Farm Fire & Casualty Co., No. 1:07cv116-LTS-RHW) (S.D. Miss.); 

March 28, 2008 Order [232], Marion v. State Farm Fire & Casualty Co., No. 1:06cv969-LTS-

RHW (S.D. Miss.); December 18, 2008 Order [476], Gagne v. State Farm Fire & Casualty Co., 

No. 1:06cv711-LTS-RHW (S.D. Miss.); August 24, 2007 Order [123], Fowler v. State Farm 

Fire & Casualty Co., et al., No. 1:06cv489-LTS-RHW (S.D. Miss.); October 30, 2007 Order 

[747], McIntosh v. State Farm Fire & Casualty Co., No. 1:06cv1080-LTS-RHW (S.D. Miss.).  

As stated in Fowler,  

Plaintiffs seek testimony regarding State Farm’s decision to stop using engineers 

in Katrina slab cases.  This area of inquiry is not reasonably calculated to lead to 

the discovery of admissible evidence.  State Farm did in fact assign an engineer to 

inspect and prepare a report for Plaintiffs’ property.  Whether State Farm decided 

to stop using engineers for slab cases bears no relevance whatsoever on the issues 

presented by this case. 

 

                                                 
1
 The Rigsbys have previously admitted that they are making only a direct false claim (an improper 

payment to the defendant from the government) rather than a reverse false claim (the defendant has failed to pay the 

government when payment is otherwise obligated).  Recognizing that this case does not involve a reverse false claim, 

the Rigsbys did not contest the dismissal of Count IV, see ([264] at 4), and further admitted in open court at the May 

2009 evidentiary hearing that “a reverse false claim is not what’s at issue here.”  (May 20, 2009 Hr’g Tr. At 237:20-

238:11, Ex. A hereto). 
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The same reasoning and result are warranted here. 

 

Finally, State Farm notes that the Rigsbys already have the McIntosh property 

engineering reports from Brian Ford and Jack Kelly.  If any engineering reports were 

discoverable to this action, it would be those two reports and thus for all practical purposes the 

issue is moot.  There is no reason to expand discovery beyond the McIntosh property and, 

therefore, State Farm’s motion for protective order as to those requests should be granted. 

II. Discovery Related to Claim Files Beyond the McIntosh Property Should Be Denied. 

 

The Rigsbys’ argument that the scope of discovery in Hurricane Katrina policyholder 

cases should control the scope of discovery in this False Claims Act action fails to account for 

the important jurisdictional differences between the two types of litigation.  The False Claims 

Act “does not permit jurisdiction in gross just because a relator is an original source with respect 

to some claim.”   Rockwell International Corp. v. United States, 549 U.S. 457, 476 (2007).  The 

Rigsbys are jurisdictionally limited to litigating, and therefore conducting discovery on, only 

those claims specifically alleged in their complaint – the McIntosh flood claim.   They are not 

allowed under the False Claims Act to bring in through the discovery back door claims involving 

other properties that are not alleged in the complaint. As the Rockwell  Court explained, “[w]e, 

along with every court to have addressed the question, conclude that § 3730 (e) (4) does not 

permit such claim smuggling.”  Id. at 476.  Indeed, this quote from Rockwell was cited by Judge 

Senter in this case.  See ([343] at p. 10). 

 In addition to the jurisdictional bar, there are important practical reasons for limiting the 

discovery in this case to the claim files for the McIntosh property.  As Judge Senter has 

explained in analogous circumstances, issues related to the adjustment of Hurricane Katrina 

property damage claims necessarily vary from property to property.  “The proof available in any 
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particular ‘slab case’ will vary greatly from the evidence in other ‘slab cases.’  Location along 

the coast, proximately to the shore line, the quality of construction, and the way the claims were 

handled are only four of the many possible variations that may exist.”  Guice v. State Farm Fire 

& Casualty Co., 2007 WL 912120 at *2 (S.D. Miss. 2007).  Judge Senter has further stated: 

Three “slab cases” have now been tried to verdict, and I have learned some 

important lessons from these trials, lessons that are relevant to the merits of this 

motion: 1) the forces exerted by Hurricane Katrina varied substantially from one 

location along the Mississippi Gulf Coast to another; 2) the forces exerted against 

a particular building varied substantially depending on the building's proximity to 

the shore line; 3) the damage any given building may have sustained varied 

substantially depending on its age, quality of construction, and even its design 

(e.g. gable roof compared with hip roof) and orientation to the forces exerted by 

the storm, particularly the wind; and 4) claims were handled by Defendant in a 

variety of ways.  These lessons confirm the reasoning of my decisions on the 

plaintiff's previous motions [103][104] for class certification and inevitably lead 

me to the conclusion that there are as many differences between the “slab cases” 

as there are similarities in terms of the evidence available to ascertain the cause of 

the destruction and damage to these properties.  For this reason, I do not believe 

there is any procedural advantage in creating a class of State Farm "slab cases" 

that would not be offset by the factors that will ultimately require the individual 

treatment of these claims.  

 

Id. at *1.   

 

 State Farm submits that Judge Senter’s reasoning as to the myriad differences among 

properties damaged during Hurricane Katrina undergirds his direct and repeated instructions to 

the parties that “[t]he trial of this case will be limited to the McIntosh claim,” September 24, 

2009 Order [363], and that the Court “will limit the presentation of evidence in this action to 

facts relevant to the McIntosh claim.”  September 24, 2009 Order [343].
2
  It has become 

increasingly clear that the Rigsbys have never accepted those admonitions because they are 

                                                 
2
 State Farm notes that the Rigsbys’ demand for homeowner and flood claim files for properties located 

within a half mile of the McIntosh property is at odds with this Court’s prior discovery ruling in the McIntosh 

homeowner claim litigation.  The Court limited the production to certain streets near the McIntosh property and 

rejected the demand for a half-mile radius production.  November 20, 2007 Order [880].  McIntosh v. State Farm 

Fire & Casualty Co., No. 1:06cv1080-LTS-RHW (S.D. Miss.). 
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bound by the monumentally important fact that Kerri Rigsby not only handled the allegedly 

fraudulent McIntosh flood claim but actually approved the claim for payment.  The Rigsbys hope 

to unreasonably expand the scope of discovery in this case beyond the McIntosh property for one 

reason:  they are fishing for flood claims that do not directly implicate the exculpatory actions 

and decisions of Kerri Rigsby.  That is not a valid justification for their request for discovery 

and, accordingly, State Farm’s Motion should be granted. 

Respectfully submitted, this the 3rd day of February, 2010. 

STATE FARM FIRE AND CASUALTY COMPANY  

 

By:      s/ Robert C. Galloway  (MSB # 4388) 

 Robert C. Galloway (MSB # 4388) 

 Jeffrey A. Walker (MSB # 6879) 

E. Barney Robinson III (MSB # 09432) 

 Benjamin M. Watson (MSB # 100078) 

 

ITS ATTORNEYS 

 

OF COUNSEL: 

BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC 

17th Floor, Regions Plaza 

Post Office Box 22567 

Jackson, Mississippi 39225-2567 

(P) (601) 948-5711 

(F) (601) 985-4500 

(E) bob.galloway@butlersnow.com  

(E) jeff.walker@butlersnow.com  

(E) barney.robinson@butlersnow.com 

(E) ben.watson@butlersnow.com 

 

Michael B. Beers (ASB-4992-S80M) 

BEERS, ANDERSON, JACKSON, PATTY & FAWAL, P.C. 

Post Office Box 1988 

Suite 100 

250 Commerce Street (36104) 

Montgomery, Alabama 36102 

(P) (334) 834-5311 

(F) (334) 834-5362 

(E) mbeers@beersanderson.com 

PRO HAC VICE 
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CERTIFICATE OF SERVICE 

 

I, Robert C. Galloway, one of the attorneys for State Farm Fire and Casualty Company, do hereby 

certify that I have this day caused a true and correct copy of the foregoing instrument to be delivered to the 

following, via the means directed by the Court’s CM/ECF System: 

C. Maison Heidelberg 

Ginny Y. Kennedy 

MAISON HEIDELBERG P.A. 

795 Woodlands Parkway, Suite 220 

Ridgeland, MS 39157 

(P) (601) 351-3333  

(F) (601) 956-2090  

 

August J. Matteis, Jr. 

Craig J. Litherland 

Benjamin R. Davidson 

GILBERT LLP 

11 New York Avenue, NW 

Suite 700 

Washington, DC 20005 

 

COUNSEL FOR CORI RIGSBY AND KERRI RIGSBY 

 

Jeffrey S. Bucholtz 

Joyce R. Branda 

Patricia R. Davis 

Jay D. Majors 

UNITED STATES DEPARTMENT OF JUSTICE 

Civil Division 

P.O. Box 261 

Ben Franklin Station 

Washington, DC 20044 

(P) (202) 307-0264 

(F) (202) 514-0280 
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Stan Harris 

Alfred B. Jernigan, Jr. 

Felicia C. Adams 

UNITED STATES ATTORNEY’S OFFICE 

Southern District of Mississippi 

Suite 500 

188 East Capitol Street 

Jackson, MS 39201 

(P) (601) 965-4480 

(F) (601) 965-4409 

 

ATTORNEYS FOR THE UNITED STATES 

 

Larry G. Canada 

Kathryn Breard Platt 

GALLOWAY, JOHNSON, TOMPKINS, BURR & SMITH 

701 Poydras Street 

Suite 4040 

New Orleans, LA 70139 

(P) (504) 525-6802 

(F) (504) 525-2456 

 

ATTORNEYS FOR HAAG ENGINEERING CO. 

 

Robert D. Gholson 

Daniel D. Wallace 

GHOLSON, BURSON, ENTREKIN & ORR, P.A. 

535 North 5
th

 Avenue (39440) 

P.O. Box 1289 

Laurel, MS 39441-1289 

(P) (601) 649-4440 

(F) (601) 649-4441 

ATTORNEYS FOR FORENSIC ANALYSIS 

ENGINEERING CORPORATION 

 

THIS the 3rd day of February, 2010. 

 

  

Robert C. Galloway  (MSB # 4388) 

Robert C. Galloway 

 
 

 

Jackson 4796603v1 
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