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UNITED STATES DISTRICT COURT 

 EASTERN DISTRICT OF LOUISIANA 

            

  * 

PAUL A. BELLO  * Case No. 07-4793  

Plaintiff                                        * 

                     * 

versus  * 

      *     Judge Mary Ann Vial Lemmon 

HORACE MANN COMPANIES  * 

A.K.A. TEACHERS INSURANCE CO.          *     Sec. “S” 

AND FEMA’S NATIONAL FLOOD              *     Magistrate 1 

INSURANCE PROGRAM                               *  

                           Defendants                               * 

**************************************** 

MEMORANDUM IN SUPPORT OF OBJECTION TO MAGISTRATE RULING 

 

MAY IT PLEASE THE COURT: 

 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

On or about August 29, 2005, Hurricane Katrina damaged plaintiff, Paul Bello’s home 

located at 3117 State Street Drive in New Orleans, Louisiana.  Less than two (2) years later, Mr. 

Bello filed suit against his homeowner’s insurer, Horace Mann Insurance Company (“Horace 

Mann”), alleging numerous causes of action, including mis-adjustment/under valuation of his 

covered losses, bad faith in the adjustment process and bad faith for failing to tender the proper 

amounts owed within thirty (30) days as required under La. R.S. 22:658 and sixty (60) days as 

required under La. R.S. 22:1220.   

Subsequently, on or about September 11, 2009, Mr. Bello propounded his second set of 

Interrogatories and second Request for Production to defendant, Horace Mann. (Rec. doc. 70-4 

and 70-5).  The second Interrogatories and Request for Production were directed towards 

learning how much money defendant paid Rimkus Engineering, the company defendant hired to 

offer an opinion about the cause of the structural damage to Mr. Bello’s home.  The obvious 
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reason for this information was to explore the potential bias of defendant’s proposed 

engineering expert. 

Next, on or about October 23, 2009 after not receiving any formal responses, Mr. Bello 

scheduled a discovery conference for October 28, 2009. (Rec. doc. 70-6).  At that time, 

undersigned counsel unsuccessfully attempted to contact defendant in order to discuss 

defendant’s failure to answer Mr. Bello’s discovery.  Accordingly, on December 11, 2009, Mr. 

Bello sent defendant another scheduling a discovery conference for December 17, 2009 to 

discuss the outstanding discovery responses. (Rec. doc. 70-7).  At that time, undersigned counsel 

spoke to defense attorney Brad Harrigan who informed counsel for Mr. Bello that discovery 

responses would be forthcoming within the next two (2) weeks.  However, defendant did not 

answer in whole or in part, Mr. Bello’s supplemental discovery.  Accordingly, Mr. Bello moved 

for an Order directing defendant to immediately answer his Second Set of Interrogatories and 

Second Request for Production of Documents propounded on September 11, 2009. (Rec. doc. 

70).  In support of his Motion, Mr. Bello noted that under well established federal jurisprudence 

all objections to discovery, save attorney-client and/or work product privileges, are waived if not 

timely asserted, i.e. before a Motion to Compel is filed.   

Furthermore, the relevancy of the requested financial information and documents was 

inherently obvious given the fact that financial gain is many times the most important and 

most critical way of exposing an expert’s bias.  Counsel for Mr. Bello has not ever taken or 

defended an expert deposition in which one of the first questions is not “how much money do 

you make from insurance companies or plaintiffs’ attorneys?”  As addressed in more detail 

shortly, numerous courts, including this court, have routinely ordered that proposed experts and 

the insurance companies that hire them, produce financial information and documents in order 
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to allow homeowner plaintiffs the opportunity to show the expert’s bias.  In fact, Magistrate Paul 

Cleary of the Northern District of Oklahoma previously denied defendant’s Motion to Quash 

and ordered Pacesetter, the independent adjusting firm based in Tulsa, Oklahoma that defendant 

retained to initially inspect Mr. Bello’s home, to produce all financial information for the years 

2005-2008.
1
  Magistrate Cleary noted during oral argument that the information was clearly 

relevant as the information and documents went to the independent adjusters’ bias. 

Nevertheless, despite defendant’s failure to timely object to the discovery requests and 

the obvious, inherent relevancy of the requested information, the magistrate denied Mr. Bello’s 

Motion to Compel stating “Mr. Bello has not demonstrated that the information sought regarding 

the payments to Rimkus Engineering is relevant.” (Rec. doc. 73).  Accordingly, Mr. Bello now 

timely objects to the magistrate’s ruling and as explained below, the magistrate’s ruling is 

contrary to well established decisions of not only this court, Louisiana state courts, but the 

United States Fifth Circuit Court of Appeal and thus, Mr. Bello’s objection should be sustained 

and the Motion to Compel granted.  

LAW AND ARGUMENT 

I. THE FINANCIAL INFORMATION SHWOING HOW MUCH MONEY 

DEFENDANT PAID RIMKUS FROM 2005-2009 IS UNDISPUTEDLY 

RELEVANT AND THUS, DEFENDANT SHOULD BE ORDERED TO PRODUCE 

THE INFORMATION AND DOCUMENT 

 

The financial information and documents showing how much money defendant paid 

Rimkus from 2005-2009 is undisputedly relevant as such information and documents goes 

directly to credibility of Rimkus’ engineers who inspected Mr. Bello’s home at defendant’s 

request.  More particularly, Federal Rule of Evidence 607 states that “the credibility of a witness 

may be attacked by any party, including the party calling the witness.”  Of course, one way to 

                                                 
1
  Exhibit “A”, Magistrate Cleary’s Minute Entry dated November 5, 2009. 
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attack a witness’ credibility is show the witness’ bias towards the party he or she is testifying on 

behalf of.  In this regard, nothing speaks to a witness’ bias, especially a proposed expert witness’ 

bias, like the sum of money a particular entity such as an insurance company has paid the 

witness in exchange for his or her opinions.  Not surprisingly, the United States Fifth Circuit 

Court of Appeal has held that the fees earned by experts in prior cases were relevant to the 

expert’s credibility and bias.  Collins v. Wayne Corp., 621 F.2d 777, 783 (5
th

 Cir.1980); see 

also Butler v. Rigsby, 1998 WL 164587 (E.D. La.1998) (Vance, J. presiding) (affirming 

Magistrate Chasez’s Order instructing plaintiff’s expert to produce financial information, 

including income tax returns as because “the amount of income derived from services related to 

testifying as an expert witness is relevant to show bias or financial interest”); Chaupette v. 

Northland Ins. Co., 2009 WL 4060452 (E.D. La.2009) (Wilkinson, Mag. Presiding) (denying in 

part defendant’s Motion to Quash and ordering defendant’s medical expert to produce financial 

information and documents concerning defendant, defendant’s counsel and the expert) accord 

King v. Verdini, No. 00-12522-RWZ, 2007 WL 3332816, at *5 (D.Mass. Nov. 8, 2007); 

Hawkins v. South Plains Int'l Trucks, Inc., 139 F.R.D. 679, 682 (D.Colo.1991); First State Bank 

v. Deere & Co., No. 86-2308-S, 1991 WL 46375, at *5 (D.Kan. Mar. 15, 1991). 

Furthermore, as the issue relates to engineering companies hired by insurance companies 

in the context of Hurricane Katrina cases, undersigned counsel has obtained the exact same 

information requested here without objection in other Katrina homeowner’s insurance suits.  

For example, in Weatherly v. State Farm Fire & Casualty Company, EDLA No. 07-4731, Sec. 

“L”, Mag. 1 (Fallon, J. presiding) undersigned counsel issued a subpoena duces tecum to VECO 

Consulting, an alleged engineering firm retained by State Farm hundreds, if not thousands, of 

times in Hurricane Katrina cases seeking information regarding the gross sum of money State 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&referencepositiontype=S&serialnum=1980118084&fn=_top&sv=Split&referenceposition=783&pbc=17C51FFE&tc=-1&ordoc=2020512210&findtype=Y&db=350&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=2013991557&fn=_top&sv=Split&tc=-1&pbc=17C51FFE&ordoc=2020512210&findtype=Y&db=0000999&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&referencepositiontype=S&serialnum=1992015680&fn=_top&sv=Split&referenceposition=682&pbc=17C51FFE&tc=-1&ordoc=2020512210&findtype=Y&db=344&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1991069575&fn=_top&sv=Split&tc=-1&pbc=17C51FFE&ordoc=2020512210&findtype=Y&db=0000999&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&serialnum=1991069575&fn=_top&sv=Split&tc=-1&pbc=17C51FFE&ordoc=2020512210&findtype=Y&db=0000999&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation


5 

 

Farm paid VECO for the years 2005-2009.  In response to the SDT, counsel for State Farm 

produced the information and documents without objection.
2
   

Also in Weatherly supra, after reviewing the financial information and noting some gaps 

with respect to the financial information and documents produced, undersigned counsel issued 

Supplemental Interrogatories and Supplemental Request for Production directly to State Farm 

asking State Farm to produce information and documents showing the gross sum of money State 

Farm paid VECO.
3
   State Farm objected to the production of the documents and information on 

numerous grounds prompting a discovery with the Honorable Eldon Fallon, who had previously 

ordered that all discovery issues be brought directly to him in lieu of Magistrate Shushan, the 

same magistrate here.
4
  Judge Fallon without any hesitation ordered State Farm to produce the 

financial information and documents relating to the money paid VECO for the years 2005-2009.
5
 

Lastly, if all of the foregoing jurisprudence from this court and the United States Fifth 

Circuit Court of Appeal was not enough, undersigned counsel recently obtained a Judgment in 

the matter titled Crawford v. Louisiana Citizens Property Ins. Co. pending in the 22
nd

 Judicial 

District Court for the Parish of St. Tammany ordering Rimkus to produce the exact same 

information requested here, but with respect to Louisiana Citizens Property Insurance 

Corporation.
6
  Of note, the district court judge in Crawford was extremely upset that Rimkus did 

not voluntarily produce the requested information and contemplated sanctions. 

                                                 
2
  Exhibit “B”, SDT Return and Exhibit “C”, 1099s showing the gross income VECO derived from doing work on 

behalf of State Farm. 
3
 Exhibit “D”, Third Interrogatories issued in Weatherly and Exhibit “E”, Fourth Request for Production of 

Documents issued in Weatherly. 
4
 Exhibit “F”, Letter from undersigned counsel to Judge Fallon in Weatherly regarding discovery dispute over the 

exact same financial information. 
5
  Exhibit “G” Minute Entry from Judge Fallon dated April 2, 2009 overruling State Farm’s objection to providing 

the information and producing the documents. 
6
  Exhibit “H”, Signed Judgment from Judge Crain of the 22

nd
 JDC of Louisiana ordering Rimkus to produce the 

exact same information. 
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In sum, the magistrate’s order declaring that the financial information and documents 

requested in Mr. Bello’s Second Interrogatories and Request for Production of Documents were 

not relevant is clearly wrong as a matter of law.  As the foregoing jurisprudence from varying 

levels of Louisiana courts proves, the financial information and documents requested are 

extremely relevant as the information and documents speak directly to Rimkus’ bias towards 

insurance companies, in this case Teachers/Horace Mann.  Therefore, Mr. Bello respectfully 

requests that the court sustain his objection and grant his Motion to Compel as the information 

and documents are undisputedly relevant. 

II. DEFENDANT WAIVED ALL OBJECTIONS, INCLUDING RELEVANCY, BY 

NOT TIMELY OBJECTING TO THE SECOND INTERROGATORIES AND 

REQUEST FOR PRODUCTION OF DOCUMENTS 

 

The information sought in the second Interrogatories and Request for Production is not 

only relevant, but admissible.  However, regardless of issues surrounding relevancy and/or 

admissibility, defendant waived any objection, including relevancy, by not timely asserting the 

objection.  Any ground not stated in a timely objection is waived unless the party’s failure to 

object is excused by the court for good cause shown.”  Fed. R. Civ. P. 33(b)(4).  Finally, a 

party’s failure to provide specific written responses to requests for production within the 

requisite time period generally results in the waiver of objections to the requests.  Poulos v. Naas 

Foods, Inc., 959 F.2d 69, 74 (7
th

 Cir.1992); Marx v. Kelly, Hart & Hallman, P.C., 929 F.2d 8,10, 

12-13 (1
st
 Cir.1991); In re United States, 864 F.2d 1153, 1156 (5

th
 Cir.1989); Estate of Manship 

v. United States, 236 F.R.D. 291, 296 (M.D. La.2006), vacated in part on other grounds, 237 

F.R.D. 141 (M.D. La.2006).  Mr. Bello is at a loss to understand why the magistrate supplied 

defendant with an objection that was waived when defendant did not timely assert the objection 

especially after defendant falsely assured Mr. Bello that the discovery would be answered.  
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Nevertheless, Mr. Bello respectfully requests that the court sustain his objection and grant his 

Motion to Compel as defendant waived the relevancy objection by not timely asserting it. 

 

RESPECTFULLY SUBMITTED: 

              

 /s/_Ryan P. Reece____________________ 

ALLEN H. BORNE, JR. (Bar #16816) 

RYAN P. REECE (Bar #26479) 

4902 South Claiborne Avenue 

      New Orleans, Louisiana 70125 

      (504) 899-1234 

 

 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that I have on this 4
th

 day of February, 2010, electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF system which will send a notice of 

electronic filing to all counsel of record. 

 

             __                      /s/ Ryan P. Reece _____________ 

RYAN P. REECE 
 

 

 


