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UNITED STATES DISTRICT COURT 
 

EASTERN DISTRICT OF LOUISIANA 
 
 

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C., 
 

Plaintiff 
 
VERSUS 
 
ALLSTATE INSURANCE COMPANY, et. al., 
 
    Defendants 

CIVIL ACTION NO.:  06-4091 
 
SECTION:  “R” (1) 
 
JUDGE:  VANCE 
 
MAGISTRATE:  SHUSHAN 
 
 

 
 

LIBERTY MUTUAL FIRE INSURANCE COMPANY’S MOTION 
FOR LEAVE TO FILE SUR-REPLY MEMORANDUM IN SUPPORT 

OF OPPOSITION TO BRANCH CONSULTANTS, LLC’S MOTION TO COMPEL 
 

Liberty Mutual Fire Insurance Company’s (“Liberty Mutual”) hereby seeks leave 

to submit a Sur-Reply Memorandum in support of its Opposition to Branch Consultants, LLC’s 

(“Branch”) Motion to Compel.  Liberty Mutual’s Sur-Reply is brief in nature (three and one-half 

pages) and merely seeks to address two misstatements related to Liberty Mutual contained within 

Branch’s reply brief (R. Doc. No. 395).     
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Respectfully submitted, 

BARRASSO, USDIN, KUPPERMAN 
FREEMAN & SARVER, LLC 

/s/ Keith L. Magness     
Judy Y. Barrasso, TA (2814) 
jbarrasso@barrassousdin.com 
John W. Joyce (27525) 
jjoyce@barrassousdin.com 
Keith L. Magness (29962) 
kmagness@barrassousdin.com 
909 Poydras Street, 24th Floor 
New Orleans, Louisiana  70112 
Telephone:  (504) 589-9700 
Facsimile:    (504) 589-9701 
 
Attorneys for defendant, 
Liberty Mutual Fire Insurance Company 

 

CERTIFICATE OF SERVICE 

  I hereby certify that a copy of the above and foregoing pleading has this date been 

served upon all parties to this suit through counsel by filing into the Court’s electronic filing 

system and, for non-participants, via electronic mail, this 24th day of February, 2010. 

     

      /s/ Keith L. Magness    
      KEITH L. MAGNESS 
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UNITED STATES DISTRICT COURT 

 
EASTERN DISTRICT OF LOUISIANA 

 
 

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C., 
 

Plaintiff 
 
VERSUS 
 
ALLSTATE INSURANCE COMPANY, et. al., 
 
    Defendants 

CIVIL ACTION NO.:  06-4091 
 
SECTION:  “R” (1) 
 
JUDGE:  VANCE 
 
MAGISTRATE:  SHUSHAN 
 
 

 
 

ORDER 
 

Considering the foregoing Motion for Leave to File Sur-Reply Memorandum in 

Opposition to Branch Consultant, LLC’s Motion to Compel (“Motion”) filed by Defendant 

Liberty Mutual Fire Insurance Company (“Liberty Mutual”), 

IT IS HEREBY ORDERED that Liberty Mutual’s Motion be and is hereby 

GRANTED.  The Clerk of Court shall accept Liberty Mutual’s Sur-Reply Memorandum for 

filing as prayed for. 

New Orleans, Louisiana this ___ day of February, 2010. 

 

     ____________________________________ 
     UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 
 

EASTERN DISTRICT OF LOUISIANA 
 
 

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C., 
 

Plaintiff 
 
VERSUS 
 
ALLSTATE INSURANCE COMPANY, et. al., 
 
    Defendants 

CIVIL ACTION NO.:  06-4091 
 
SECTION:  “R” (1) 
 
JUDGE:  VANCE 
 
MAGISTRATE:  SHUSHAN 
 
 

 
LIBERTY MUTUAL FIRE INSURANCE COMPANY’S 

SUR-REPLY MEMORANDUM IN SUPPORT OF OPPOSITION 
TO BRANCH CONSULTANTS, LLC’S MOTION TO COMPEL 

 
Liberty Mutual Fire Insurance Company’s (“Liberty Mutual”) submits the 

following Sur-Reply Memorandum in support of its Opposition to Branch Consultants, LLC’s 

(“Branch”) Motion to Compel (R. Doc. No. 374). 

A. Branch Only Sought To Compel Reserve Information In Response To Interrogatory 
No. 4.             

 
Branch complains that defendants, including Liberty Mutual, “attempt to 

characterize [Interrogatory No. 4] as only seeking reserve information”.  (R. Doc. No. 395, p. 8).  

Branch’s argument is irrelevant.  Regardless of what the objectionable Interrogatory sought, in 

compelling a response to Interrogatory No. 4, Branch only sought reserve information, thereby 
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effectively narrowing its request.  For example, in its memorandum in support of its motion to 

compel, Branch specifically describes Interrogatory No. 4 as only seeking reserve information: 

Interrogatory No. 4 seeks discovery as to Insurer Defendants’ reserves set 
aside for damages caused by Hurricane Katrina. 
 

See R. Doc. No. 327-2, p. 5 (emphasis added).  Branch then spends the next four pages of its 

brief discussing the relevancy of reserve information and its need for such to prove scienter.  See 

e.g. R. Doc. No. 327-2, p. 5 (“Therefore, discovery concerning Defendants’ reserves is directly 

relevant to scienter, and courts routinely require insurance companies to produce discovery on 

reserves because it is relevant to the insurer’s state of mind.”), p. 6 (“[D]istrict courts in this 

Circuit have ruled that reserve information is discoverable[.]”), p. 7 (“Discovery concerning 

defendants’ reserves is relevant to proving scienter.”), p. 8 (“Branch should be permitted to 

obtain discovery concerning Defendants’ reserves to explore why and when defendants adjusted 

their estimates of wind damage.”) (emphasis added).  Nowhere in its memorandum does Branch 

assert that Interrogatory No. 4 sought anything other than reserve information or that it seeks any 

other information supposedly encompassed within Interrogatory No. 4.  Branch’s statements and 

argument in its Motion to Compel effectively narrowed its Interrogatory to “reserve 

information.”  Liberty Mutual provided the flood reserve information for the two Liberty Mutual 

properties identified in the First Amended Complaint (“FAC”)1 and objected to furnishing of 

total wind loss reserves, stating that calculation of such was unduly burdensome as it would 

require compilation of reserve information from thousands of claims files.  See R. Doc. No. 374, 

pp. 6-7.  No further response should be required. 

                                                 
1  On January 20, 2010, this Court issued an Order stating that discovery was limited to the 

twenty-seven properties identified in the FAC.  Accordingly, Liberty Mutual limited its 
response to the two properties identified in Paragraph 29 of the FAC. 
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B. The Arrest of Liberty Mutual’s insured pursuant to warrant does not support 
Branch’s claim.           

 
  Branch argues that the arrest of Liberty Mutual’s insured whose property is 

identified in Paragraph 29(a) of the FAC somehow supports its argument that Liberty Mutual 

engaged in a fraudulent scheme to shift wind losses to flood.  See R. Doc. No. 395, pp. 12-13.  

According to Branch, “despite the fact of clear, undisputed evidence of wind damage[,]” Liberty 

Mutual “aggressively avoided making any payments on the homeowner policy . . . and referred 

the matter to law enforcement, who arrested the insured on suspected insurance fraud[, but] only 

days later, . . . paid the insured’s flood claim for policy limits” without conducting “further 

investigation of whether the insured’s flood claim was legitimate or disclosed to FEMA its 

suspicions of fraudulent behavior by the homeowner.”  Id. (emphasis original).   

  Branch’s argument predictably ignores relevant facts.  First, the wind claim and 

flood claim were adjusted by different outside adjusting companies.  Second, while evidence of 

fraud existed as to the wind claim, the evidence of actual substantial flood damage was 

overwhelming.  Undisputed facts establish that no less than six feet of flood water stood in the 

insured’s home for over two weeks.  This level of toxic flood water easily caused over $103,800 

in damage, the insured’s flood limits.  In the face of such undisputed flood damage and no reason 

to believe the insured fraudulently caused its own flood damage, the flood claim was paid on or 

about December 7, 2005, over three months after the flood loss occurred. 

  In contrast, the alleged evidence of wind damage to the roof was questionable 

from the outset, as Branch well knows but wants to ignore.  The initial wind adjuster who 

inspected the property noted tool marks on the insured’s roof when inspecting the property.  

Review of aerial satellite photographs taken days after the storm show a roof without the damage 

the insured was claiming.  After review of the evidence and statements given by the insured, the 
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Louisiana State Police Insurance Fraud Unit presented the information to Magistrate Judge Harry 

Cantrell who agreed that probable cause existed to support arrest of the insured for insurance 

fraud and issued an arrest warrant.  At or near the time of his arrest, the insured withdrew a 

suspicious claim for loss of thousands of dollars of jewelry, advising that the jewelry had been 

“found.”  Because of suspected fraud, the insured’s entire wind claim was denied.  Notably, after 

this denial, the insured did not pursue his wind claim. 

  Branch predictably ignores this evidence of a fraudulent wind claim, evidence 

which destroys its claim that Liberty Mutual passed off wind losses to flood losses and compels 

the conclusion that Branch should not be allowed to embark on the sweeping fishing expedition 

it seeks. 

CONCLUSION 

  For the foregoing reasons, and the reasons espoused in Liberty Mutual’s 

Opposition to Branch’s Motion to Compel (R. Doc. No. 374), this Honorable Court should 

sustain Liberty Mutual’s objections, and deny Branch’s Motion to Compel 

   
 

Respectfully submitted, 

BARRASSO, USDIN, KUPPERMAN 
FREEMAN & SARVER, LLC 

/s/ Keith L. Magness     
Judy Y. Barrasso, TA (2814) 
jbarrasso@barrassousdin.com 
John W. Joyce (27525) 
jjoyce@barrassousdin.com 
Keith L. Magness (29962) 
kmagness@barrassousdin.com 
909 Poydras Street, 24th Floor 
New Orleans, Louisiana  70112 
Telephone:  (504) 589-9700 
Facsimile:    (504) 589-9701 
 
Attorneys for defendant, 
Liberty Mutual Fire Insurance Company 
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CERTIFICATE OF SERVICE 

  I hereby certify that a copy of the above and foregoing pleading has this date been 

served upon all parties to this suit through counsel by filing into the Court’s electronic filing 

system and, for non-participants, via electronic mail, this 24th day of February, 2010. 

 

              /s/ Keith L. Magness    
              KEITH L. MAGNESS 
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