
                                       UNITED STATES DISTRICT COURT
                                           EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA * CRIMINAL NO.  10-034

          v. * SECTION: “N”(5)  

ASHTON R. O’DWYER, JR. *

* * *

GOVERNMENT’S MOTION AND INCORPORATED MEMORANDUM
FOR PRETRIAL PSYCHIATRIC AND PSYCHOLOGICAL EXAMINATION

NOW INTO COURT, comes the United States of America, through the undersigned

Assistant United States Attorney, who respectfully requests, pursuant to Title 18, United States Code,

Sections 4241 and 4247, that this Honorable Court order a psychiatric and psychological examination

of the defendant, Ashton R. O’Dwyer, Jr., at the nearest suitable federal facility, and that a report of

the examination be filed with the Court.  In support of this motion, the government states as follows:

On January 29, 2010, defendant O’Dwyer, was arrested pursuant to a criminal complaint

charging him with sending a threatening communication, in violation of with Title 18, United States

Code, Section 875.  Subsequent to a detention hearing on February 1, 2010, United States Magistrate

Judge Louis Moore, Jr. ordered O’Dwyer detained.  On February 5, 2010, a federal grand jury

returned a one-count felony indictment charging O’Dwyer with violating Title 18, United States

Code, Section 875, threatening interstate communications.  
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On February 1, 2010, a detention hearing was held before United States Magistrate Judge

Louis Moore, Jr.  At that hearing, O’Dwyer executed a waiver of assistance of counsel and repeatedly

expressed a desire to represent himself in the above-captioned matter.  

In light of defendant’s behavior to date, the government believes that there is a need to

evaluate defendant’s psychiatric condition to determine his competency and also his ability to

represent himself and/or make a knowing and voluntary election of self-representation.  At the time

of his arrest for the instant offense, O’Dwyer indicated that he has been prescribed several different

medications for depression. O’Dwyer further indicated that he has been under the care of a

psychiatrist.  O’Dwyer’s behavior at his detention hearing indicated that O’Dwyer may have mental

health issues that would warrant a competency evaluation.  Magistrate Judge Moore had the

opportunity to interact with O’Dwyer during his detention hearing, which lasted approximately three

(3) hours.  In fact, Judge Moore raised the issue of competency after observing O’Dwyer’s actions

during the hearing.  Judge Moore asked the government to file a motion to determine O’Dwyer’s

competency.  Judge Moore stated “I believe a that a competency examination is necessary.” 

O’Dwyer Detention hearing Transcript, page 123.       

O’Dwyer’s behavior indicates a pattern of threats in his actions and communications, which

are detailed in the Complaint filed against him in this case.  This disturbing pattern of action by

O’Dwyer merits an evaluation to determine if he is competent to stand trial and is also further

competent to represent himself throughout these proceedings.  

In view of O’Dwyer’s medical history, the behavior and statements made at the detention

hearing, and his waiver of assistance of counsel, the government has reasonable cause to believe that

O’Dwyer may be suffering from a mental disease or defect rendering him mentally incompetent to

understand the nature and consequences of the proceedings against him or to assist properly in his
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However, the extensions for an examination pursuant to 4241 (competency) cannot1

exceed fifteen days, and for an examination pursuant to 4242 (sanity) an extension can not
exceed thirty days. 18 U.S.C. § 4247(b).
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own defense and respectfully moves the Court to order that defendant submit to psychiatric and/or

psychological testing.

As this Court is well aware, 18 U.S.C. § 4241(a) and Rule 12.2 (c)(A-B) of the Federal Rules

of Criminal Procedure gives a district court the authority to order psychiatric and psychological

examinations prior to any hearing on the issues of mental disease or defect.  For the purposes of an

examination pursuant to an order under section 4241 (competency to stand trial), the court may

commit the person to be examined for a reasonable period not to exceed thirty days, and for the

purposes of an examination pursuant to an order under section 4242 (sanity at the time of offense),

the court may commit the person to be examined for a reasonable period not to exceed forty-five days.

In both cases, the court may place the defendant in the custody of the Attorney General for placement

in a suitable facility, and the director of the facility may, upon a showing of good cause, apply for a

reasonable extension.   See 18 U.S.C. § 4247(b)(psychiatric or psychological examination).   1

WHEREFORE, for the above-mentioned reasons, the United States respectfully requests that

the defendant, Ashton R. O’Dwyer, Jr., be committed to the custody of the Attorney General for

placement in the nearest suitable federal facility pursuant to 18 U.S.C. § 4247(b).  The commitment

will permit a  psychiatric and psychological examination of the defendant to determine the following:

1.  The competency of the defendant to stand trial, pursuant to the
provisions of 18 U.S.C. § 4241; 

2.  Whether the defendant is capable of making a knowing and
voluntary election to represent himself in these proceedings; 

3.  Whether the defendant has a mental disease or defect or any other
mental condition bearing upon the issue of guilt as set forth in Federal
Rule of Criminal Procedure 12.2(b).  
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  See Title 18, United States Code, Section 3161(h)(1) which excludes any delay2

resulting from other proceedings concerning the defendant, including but not limited to-

(A) delay resulting from any proceeding, including any examinations, to
determine the mental competency or physical capacity of the defendant;

             * * *
(F) delay resulting from any pretrial motion, from the filing of the motion through
the conclusion of the hearing on, or other prompt disposition of, such motion. . . 
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The United States also requests, pursuant to the provisions of 18 U.S.C. § 4247(c), that a written

report of the defendant's examination be prepared and filed with the Court, with copies to be provided

to the attorney for the government and counsel for the defendant.  In closing, the government further

requests that the period of delay be excluded for purposes of the Speedy Trial Act.2

Respectfully submitted,

JIM LETTEN
UNITED STATES ATTORNEY

s/Gregory M. Kennedy               
GREGORY M. KENNEDY
Assistant United States Attorney
Louisiana Bar Roll No. 20896
Hale Boggs Federal Building
500 Poydras Street, Second Floor
New Orleans, Louisiana  70130
Telephone:  (504) 680-3102
Greg.Kennedy@usdoj.gov 
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CERTIFICATE OF SERVICE

I hereby certify that on February 15, 2010, I electronically filed the foregoing with the
Clerk of Court by using the CM/ECF system which will send a notice of electronic filing to
Cynthia Cimino and Virginia L. Schlueter, court-appointed stand-by counsel for defendant Ashton
R. O’Dwyer, Jr. I further certify that I mailed the foregoing document and the notice of electronic
filing by first-class mail to the following non-CM/ECF participant: Ashton R. O’Dwyer, Jr.

        s/Gregory M. Kennedy         
         GREGORY M. KENNEDY

Assistant United States Attorney
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                                       UNITED STATES DISTRICT COURT
                                           EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA * CRIMINAL NO.  10-034

          v. * SECTION: “N” (5)

ASHTON R. O’DWYER, JR. *

* * *

                                                                  O R D E R

Having considered the government’s motion for a psychiatric and psychological examination

of the defendant, Ashton R. O’Dwyer, Jr.;

IT IS HEREBY ORDERED that the psychiatric examination of the defendant be conducted

at a suitable medical psychiatric center for federal prisoners; and, the defendant is hereby committed

to such facility, pursuant to Title 18, United States Code, Sections 4241(a),(b), 4242 and 4247(b).

The purposes of said examination are to determine (1) the competency of the defendant to stand trial,

pursuant to the provisions of Title 18, United States Code, Section 4241; (2) whether the defendant

is capable of making a knowing and voluntary election to represent himself in these proceedings

within the provisions of Title 18, United States Code, Section 4242; and (3) whether the defendant

has a mental disease or defect or any other mental condition bearing upon the issue of guilt as set forth

in Federal Rule of Criminal Procedure 12.2(b).  

IT IS FURTHER ORDERED that said examination will be conducted pursuant to the time

provisions set forth in Title 18, United States Code, Section 4247(b) and that upon the completion

of said examination, the examiners will prepare and file with the Court the written reports as 
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described in Title 18, United States Code, Section 4247(c), with a copy of the written reports to be

provided to the attorney for the government and counsel for the defendant. 

IT IS FURTHER ORDERED that any period of delay resulting from the examination of the

defendant or any proceeding involving the competency of the defendant be excluded for purposes of

the Speedy Trial Act.

New Orleans, Louisiana, this_________ day of ________________, 2010. 

___________________________________
UNITED STATES MAGISTRATE JUDGE 
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