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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, 
EX REL. BRANCH CONSULTANTS, L.L.C.,

Plaintiff,
v.

ALLSTATE INSURANCE COMPANY, 
LIBERTY MUTUAL FIRE INSURANCE 
COMPANY, FIDELITY NATIONAL 
INSURANCE COMPANY, FIDELITY 
NATIONAL PROPERTY AND CASUALTY 
INSURANCE COMPANY, AMERICAN 
NATIONAL PROPERTY & CASUALTY 
COMPANY,   AMERICAN RELIABLE 
INSURANCE CO. OF SCOTTSDALE, 
STANDARD FIRE INSURANCE COMPANY, 
PILOT CATASTROPHE SERVICES, INC.,  
SIMSOL INSURANCE SERVICES, INC., 
COLONIAL CLAIMS CORPORATION, AND 
JOHN DOES 1-99,

Defendants.

)
)
)
)
)
)
)
) 
)
) 
)
) 
)
) 
)
) 
)
) 
)
) 
)
) 
)
)

Case No. 2:06-cv-4091

JURY TRIAL DEMANDED 

MEMORANDUM IN SUPPORT OF MOTION 
FOR LEAVE TO FILE SECOND AMENDED COMPLAINT

Plaintiff and qui tam relator Branch Consultants, L.L.C. (“Branch”) respectfully moves 

pursuant to Rule 15 of the Federal Rules of Civil Procedure for leave to file a Second Amended 

Complaint, a copy of which is attached as Exhibit A.  Branch’s amended complaint makes the 

following principal changes: (1) drops State Farm Fire and Casualty Company (“State Farm”) 

from this suit in light of State Farm’s now-affirmed dismissal from this action, (2) drops NCA 

Group, Inc., and Crawford & Company in light of this Court’s October 19, 2009 order 

dismissing those defendants, (3) drops Allied American Adjusting Company as it was voluntarily 
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dismissed on October 2, 2007 (Dkt. # 178), and (4) adds factual allegations relating to Allstate 

Insurance Company (“Allstate”) and Pilot Catastrophe Services (“Pilot”).  Under the liberal 

amendment standards of Rule 15, Branch should be allowed leave to amend its complaint.

I. THE LEGAL STANDARD FOR LEAVE TO AMEND

Rule 15(a) of the Federal Rules of Civil Procedure provides that leave to amend shall be 

“freely given when justice so requires.”  See Fed. R. Civ. P. 15(a); see also Engstrom v. First 

National Bank, 47 F.3d 1459, 1464 (5th Cir. 1995).  The language of Rule 15(a) “evinces a bias 

in favor of granting leave to amend.” Lyn-Lea Travel Corp. v. American Airlines, Inc., 283 F.3d 

282, 286 (5th Cir. 2002) (quoting Chitimacha Tribe of La. v. Harry L. Laws Co., 690 F.2d 1157, 

1162 (5th Cir. 1983)).  Absent a “substantial reason,” a court should not exercise its discretion to 

deny the party leave to amend.  See Rolf v. City of San Antonio, 77 F.3d 823, 828 (5th Cir. 1996).  

“In exercising its discretion a court may consider undue delay, bad faith, dilatory motive, 

prejudice to the other party, and the futility of the proposed amendments.”  Id.  

II. BACKGROUND 

Branch filed its original Complaint in this action on August 2, 2006 and its First 

Amended Complaint on June 22, 2007, asserting claims on behalf of the United States under the 

False Claims Act.  The district court granted defendants’ motion to dismiss the case entirely 

under the first-to-file bar.  On appeal, the Fifth Circuit concluded that the first-to-file bar applied 

only to defendants named in the first-filed case, State Farm Fire and Casualty Company (“State 

Farm”) and Allstate Insurance Company (“Allstate”).  The Fifth Circuit therefore affirmed the 

dismissal of State Farm and Allstate, and reversed the ruling with respect to the remaining 

defendants.  Upon remand, defendants filed a motion to dismiss, which this Court granted to the 

extent that Branch failed to plead a violation of § 3729(a)(1)(G) and had not pleaded sufficient 
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facts with respect to adjuster defendants NCA Group, Crawford & Company, and Pilot 

Catastrophe Services.  (10/19/2009 Order, Doc. # 228 at p. 54)

III. BRANCH SHOULD BE GRANTED LEAVE TO AMEND

A. Branch Should Be Allowed To Add Allegations As To Allstate

Branch should be granted leave to amend so that it can add allegations against Allstate.  

Although the Fifth Circuit affirmed the dismissal of Allstate from this action on first-to-file 

grounds, that dismissal was without prejudice given that it was a dismissal for lack of 

jurisdiction. See, e.g., New S. Fed. Sav. Bank v. Murphree, 55 Fed. Appx. 717 (5th Cir. 2002) 

(“A dismissal for lack of jurisdiction is not a decision on the merits and should be without 

prejudice.”); Hughes v. Brown, 49 F.3d 728 (5th Cir. 1995) (“Because we lack subject matter 

jurisdiction, our dismissal may only be without prejudice and without reaching the merits.”); see 

also Fed. R. Civ. P. 41(b) (stating that a dismissal for lack of jurisdiction is not an adjudication 

on the merits).  The Fifth Circuit expressly announced the limited scope of its ruling as to 

Allstate:

We recognize that only skeletal allegations are raised against 
Allstate in that case [Rigsby]. We express no opinion on the as-yet-
unpresented question of whether a dismissal for lack of any factual 
basis or on Rule 9(b) grounds in the Rigsby case would then permit 
a suit by Branch or any other person with knowledge of facts from 
suing Allstate without facing the first-to-file bar. In other words, if 
the “first-filed” case is essentially a sham, does it continue to be 
“first” after the court in that case dismisses it? The answer to that 
question should await a case in which it is squarely presented. 

United States ex rel. Branch Consultants v. Allstate Ins. Co. et al., 560 F.3d 371, 379 (5th Cir. 

2009).  After the appellate record and briefing was completed but before the Fifth Circuit issued

its opinion, Allstate was voluntarily dismissed without prejudice from the Rigsby case.  See Exh. 

B (Order Dismissing Allstate); Exh. C (Notice of the United States’ Consent to Dismissal 

Without Prejudice of Certain Defendants); Exh. D (Relators’ Consented to Dismissal of 
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Complaint Against Defendants Nationwide, USAA, and Allstate).  That dismissal constitutes an 

implicit if not explicit recognition that the skeletal allegations did not provide any factual basis 

for proceeding against Allstate, thereby raising what the Fifth Circuit called an “as-yet-

unpresented” issue in this case.  Branch Consultants, 560 F.3d at 379.

Because Allstate was dismissed from the Rigsby case for lack of any factual basis on 

which to base a claim in that action, that action can no longer preclude Branch from asserting 

claims against Allstate in this action.  See, e.g., Walburn v. Lockheed Martin Corp., 431 F.3d 

966, 972-73 (6th Cir. 2005) (holding that a complaint that fails Rule 9(b) is rendered legally 

infirm from its inception, and thus cannot preempt a later-filed complaint under the first-to-file 

bar); Campbell v. Redding Medical Center, 421 F.3d 817, 825 (9th Cir. 2005) (“[Allowing] a 

placeholder complaint filed by a non-original source [to] divest the court of jurisdiction over a 

complaint appropriately filed by an original source [would] thwart[] the intent of Congress.”); 

United States ex rel. St. John LaCorte v. SmithKline Beecham Clinical Laboratories, Inc., 149 

F.3d 227, 234 (3d Cir. 1998) (rejecting relator-appellants’ argument that “any relator who 

discovers a false claim will simply plead a very broad cause of action so as to preempt claims by 

later plaintiffs” because “Federal Rule of Civil Procedure 9(b) requires plaintiffs to plead fraud 

with particularity” and “[t]his requirement provides sufficient deterrence against overly broad 

allegations.”).  To this day, Branch remains the sole source of any specific information 

connecting Allstate to allegations concerning a scheme to overstate flood damages to insured 

properties damaged by Hurricane Katrina.  But for Branch’s disclosure and this suit, the 

Government would remain unaware of anything more than “skeletal allegations” directed at 

Allstate.  See United States ex rel. Branch Consultants, 560 F.3d at 379 (5th Cir. 2009).  And 

even those “skeletal allegations” were raised by a suit that has since been dismissed as to Allstate 

for lack of any factual basis.  In other words, it was a sham suit as to Allstate.  
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To be clear, whether Allstate is entitled to immunity under the first-to-file provision of 

the False Claims Act is not at issue in this motion, and Branch has not attempted to fully brief the 

issue here.  Rather, what is at issue is merely whether Branch may amend its complaint to 

attempt to state a claim against Allstate.  

B. Branch Should Be Allowed To Add Allegations As To Pilot

Branch should be granted leave to amend so that it can add allegations against Pilot.  In 

dismissing adjuster defendants NCA Group, Crawford & Company, and Pilot Catastrophe 

Service under Rule 9(b) grounds, this Court observed, “For the majority of adjuster defendants, 

Branch lists at least one specific named and fraudulently adjusted property for which each 

company served as adjuster, which serves as the factual basis for its allegation on information 

and belief.”  Order at p. 54.  However, with respect to the dismissed adjusters, the Court 

reasoned that “Branch only alleges that on information and belief that they were the primary 

Louisiana adjusters for specific insurance company defendants, and it does not list any factual 

basis, such as a property that Branch is aware these companies adjusted, for its information or 

belief.”  Order at 54 (emphasis added).  The Court therefore dismissed NCA Group, Crawford & 

Company, and Pilot Catastrophe Service without prejudice, and expressly “grant[ed] Branch the 

opportunity to amend its complaint to allege an adequate factual basis for its allegations.”  Order 

at 54; see also Order at 69 (“Branch will be afforded the opportunity to amend its complaint to 

make adequate allegations against them.”).  Branch now seeks leave to amend its complaint to 

identify a specific exemplar property that Pilot adjusted and to add the factual basis for its 

information and belief as to Pilot.  See Exh. A (Second Amended Complaint ¶ 24).  Specifically, 

Branch’s information and belief is based on testimony given under oath by an Allstate corporate 

representative.  The corporate representative testified that Pilot served as Allstate’s primary 

adjuster on Hurricane Katrina flood claims and that Allstate paid Pilot approximately $400 
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million for Hurricane Katrina work.  See Exh. E (3/27/07 Deposition of Paul H. Tracy as the 

corporate representative of Allstate at p. 14:12-15:21).

C. The Amendments that Drop Parties Are Unopposed

The Second Amended Complaint drops State Farm, NCA Group, Inc., Allied, and 

Crawford & Company in light of this Court and the Fifth Circuit’s previous rulings in this case.  

D. The Remaining Amendments Clarify Allegations or Correct Simple Mistakes

Branch has made other corrections to correct simple mistakes such as property addresses 

and policies numbers that had been transposed.  Branch has also described in greater detail the 

fees that WYO companies received from FEMA.  Finally, Branch has dropped two exemplar 

properties from those examples listed in the First Amended Complaint because the insurers, 

ANPAC and Fidelity, have informed Branch that the information provided by the insureds to 

Branch verbally is incorrect and Branch has not, to date, been able to uncover documentation 

showing otherwise.

E. The Amendments Are Timely And Are Not Made In Bad Faith

Branch does not seek these amendments in bad faith or based on any dilatory motives.  

The Court’s November 19, 2009 Scheduling Order provides, “Amendments to pleadings, third-

party actions, crossclaims, and counterclaims shall be filed no later than JANUARY 4, 2010.”  

(Dkt. # 246)  The timing of these amendments does not prejudice the other parties.  Therefore, 

there is not a “substantial reason” for the Court to deny Branch leave to amend.  See Rolf v. City 

of San Antonio, 77 F.3d 823, 828 (5th Cir. 1996).

IV. CONCLUSION

For the foregoing reasons, Branch respectfully requests that the Court grant its motion for 

leave to file a Second Amended Complaint.

Case 2:06-cv-04091-SSV-SS     Document 280-3      Filed 12/30/2009     Page 6 of 8



7

DATED:  December 30, 2009 Respectfully submitted,

SUSMAN GODFREY LLP

By: /s/ Jonathan Bridges
Jonathan Bridges (TX #24028835)
jbridges@SusmanGodfrey.com
901 Main Street, Suite 5100
Dallas, Texas  75202-3775

Tibor L. Nagy, Jr. (NY #4508271)
tnagy@SusmanGodfrey.com
654 Madison Ave., 5th Flr
New York, NY 10065

Matthew R. Berry (WA #37364) 
mberry@susmangodfrey.com
1201 Third Avenue, Suite 3800
Seattle, WA 98101

and

KANNER & WHITELEY L.L.C.

Allan Kanner (LA #20580)
a.kanner@kanner-law.com
701 Camp Street
New Orleans, LA  70130

and

HERMAN, HERMAN, KATZ & COTLAR, LLP

Stephen J. Herman (LA #23129)
sherman@hhkc.com

 Soren E. Gisleson (LA #26302)
  sgisleson@hhkc.com

820 O’Keefe Avenue
 New Orleans, Louisiana 70113

 
Attorneys for Plaintiff/Relator
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CERTIFICATE OF SERVICE

I hereby certify that on December 30, 2009, a copy of the above has been served upon 
defendants via electronic mail (pursuant to agreement).  I further certify that a true and correct 
copy of the above was sent via electronic mail (pursuant to agreement) on December 30, 2009, to 
Assistant United States Attorney, Jay D. Majors.

/s/ Jonathan Bridges
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