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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

DANIEL B. O’KEEFE and 
CELESTE A. FOSTER O’KEEFE, 
and THE DANCEL GROUP, INC.                   PLAINTIFFS 
 
VS.                                      Civil Action No. 1:08cv600 HSO-LRA                         
 
STATE FARM FIRE AND CASUALTY  
COMPANY and MARSHALL J. ELEUTERIUS DEFENDANTS 
 

PLAINTIFFS’ APPLICATION FOR REVIEW OF THE  
UNITED STATES MAGISTRATE JUDGE’S [280] ORDER DENYING  

PLAINTIFFS’ [189] MOTION TO COMPEL DEPOSITONS 
 

COME NOW the Plaintiffs, pursuant to Rule 72(a) of the Federal Rules of Civil 

Procedure; Rule 72.1(A) of the Uniform Local Rules of the United States District Courts for the 

Northern District of Mississippi and the Southern District of Mississippi, and 28 U.S.C.§ 

636(b)(1)(A), and submit herewith their Application for Review of the Unites States Magistrate 

Judge’s [280] Order Denying Plaintiffs’ [189] Motion to Compel Depositions, and, in support 

thereof, show the following: 

1. Plaintiffs respectfully request that the Honorable District Court Judge vacate, reverse 

and/or modify the findings and rulings in the United States Magistrate Judge’s [280] Order 

denying Plaintiffs’ [189] Motion to Compel Depositions1 of State Farm employees Juan Guevara 

and Dan Carrigan because the factual findings upon which they are based and legal conclusions 

therein are clearly erroneous, and/or because the rulings therein are clearly erroneous or contrary to 

the law.     

2. Plaintiffs are filing this Application for Review and Objection in a timely manner, within 

                                                 
1   The subject [189] Motion was actually filed as a Motion to Compel Depositions, or, In the Alternative, 
Motion to Remand, with the alternative Motion to Remand separately filed docket entry [190].  During the 
telephonic conference where the subject Motion was argued, however, Plaintiffs agreed to withdraw their 
Motion to Remand pending a final ruling on the subject motion to compel depositions – this withdrawal is 
reflected in the Court’s August 24, 2009 Minute Entry and in the Plaintiffs’ [202] Notice of Withdrawal. 
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ten (10) days of service of the subject [280] Order, excluding intervening weekends and holidays 

and adding three days for mailing pursuant to the Federal Rules.  For the Court’s convenience, a 

copy of the Magistrate Judge’s [280] Order is attached as “Exhibit 1”. 

3. Plaintiffs incorporate the following pleadings as if fully set forth herein:   

a. Defendants’ September 11, 2008 [1] Notice of Removal (Attached as “Appendix A” to 
the Court’s courtesy copy of this pleading, for the Court’s convenience) 
 

b. Plaintiffs’ October 13, 2008 [33] Motion to Remand (Attached as “Appendix B” to the 
Court’s courtesy copy of this pleading, for the Court’s convenience  

 
c. Plaintiffs’ October 13, 2008 [34] Memorandum in Support of Motion to Remand 

(Attached as “Appendix C” to the Court’s courtesy copy of this pleading, for the Court’s 
convenience) 
 

d. Court’s January 13, 2009 [52] Order Denying Plaintiffs’ Motion to Remand (Attached 
as “Appendix D” to the Court’s courtesy copy of this pleading, for the Court’s convenience) 
 

e. Plaintiffs’ August 21, 2009, [189] Motion to Compel Depositions, or in the Alternative 
Motion to Remand including exhibits (Attached as “Cumulative Appendix E” to the Court’s 
courtesy copy of this pleading, for the Court’s convenience)  

 
f. State Farm’s September 4, 2009 [217] Response in Opposition to Plaintiffs’ [189] 

Motion to Compel Depositions, including exhibits (Attached as “Cumulative Appendix F” to 
the Court’s courtesy copy of this pleading, for the Court’s convenience) 
 

g. Court’s October 13, 2009 [280] Order denying Plaintiffs [189] Motion to Compel 
Depositions (Attached as “Appendix G” to the Court’s courtesy copy of this pleading, for the 
Court’s convenience) 
 
4. Plaintiffs are not objecting to all of the findings and rulings in the subject [280] Order.  

This pleading will address the findings / rulings in the subject [280] Order that the Plaintiffs 

contend are clearly erroneous and/or contrary to law, which are limited to those findings and 

rulings denying Plaintiffs’ [189] Motion to Compel the depositions of Dan Carrigan and Juan 

Guevara.   

I.  Introduction and Factual History 

5. The trial of this case is currently set for the Court’s April 5, 2010 Trial Calendar.  This case 

involves claims by the Plaintiffs regarding multiple insurance polices, including claims related to 
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the Plaintiffs’ home and business, each of which was insured under State Farm issued insurance 

policies.  This Application for Review is being made because the subject [280] Order effectively 

foreclosures Plaintiffs’ ability to conduct essential discovery regarding the precise claims this 

Court judicially determined provide this Court with subject matter jurisdiction in this cause.  

Pursuant to Counsel for Plaintiffs’ understanding of Federal Rule of Civil Procedure 72(a), the 

filing of this Motion is necessary to preserve the issues addressed herein for appeal in the event the 

Court does not grant the relief requested herein. 

6. This case was removed to this Court from the Circuit Court of Jackson County, 

Mississippi, on September 11, 2008. (See [1] Notice of Removal, App. “A”).  State Farm’s sole and 

only basis upon which it claimed that jurisdiction exists in the United States District Court was that 

the Plaintiffs were allegedly asserting claims regarding the administration of the NFIP, and that 

this claim created a federal question allegedly providing original and exclusive jurisdiction in the 

United States District Court.2  Plaintiffs strongly disagreed with the State Farm and filed their [33] 

Motion to Remand on October 13, 2008, showing that Plaintiffs’ claims were not claims made 

under any federal law, but rather claims that would show that State Farm, acting independently of 

the Federal Government and as part of an institutional scheme to deny and/or limit exposure on 

homeowner’s claims like the Plaintiffs’, manipulated, applied and/or misapplied guidelines for 

adjusting and paying the Plaintiffs’ NFIP claim administered through State Farm as a WYO 

carrier, in a fashion designed to avoid State Farm’s burdens under its own homeowner’s policy, 

avoid its duty to fully investigate and/or prove the cause of Plaintiffs’ losses, and impermissibly 

shift State Farm's responsibility to compensate the Plaintiffs for their losses to the federal 

                                                 
2   Plaintiffs note that there appear to be persuasive Federal Court cases from other jurisdictions finding 
concurrent State Court jurisdiction over claims relating to the administration of an NFIP policy. See 
Burrell v. Turner Corp. of Oklahoma, Inc., 431 F. Supp. 1018 (N. D. Okla., 1977); Mason v. NFIP, 431 F. 
Supp 1021 (N. D. Okla., 1977); Harper v. NFIA, 494 F. Supp. 1021 (W. D. Pa.1980). 
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government through. (See [33] Motion to Remand, App. “B”). On January 13, 2009, this Court 

ruled contrary to the position of the Plaintiffs’, holding: 

Original and exclusive federal question jurisdiction exists over those claims related 
to the administration of NFIP AND the adjustment of the Plaintiffs’ SFIP, 
including their breach of contract and fraud claims. 

 
See [52] Order at pg. 10, first ¶, App. “D”. (emphasis added). 
 

7. Pursuant to this Court’s judicial determination that Plaintiffs asserted colorable federal law 

claims; and this Court’s determination that the claims made by the Plaintiffs convey original and 

exclusive jurisdiction to this Court under 28 U.S.C. § 1446(b), Counsel for Plaintiffs began their 

quest to schedule the depositions of State Farm employees Juan Guevara and Dan Carrigan, the 

employees responsible for establishing and implementing the Katrina specific guidelines and other 

procedures under which State Farm administered and manipulated payments under the NFIP 

policies for which it was the WYO carrier, including the Plaintiffs’.  On March 13, 2009, Counsel 

for Plaintiffs attempted to confirm dates for the depositions of Mr. Guevara and Mr. Carrigan with 

Counsel for the Defendants.  (See “App. E,” [189] Motion to Compel, “Exhibit 1”).  Counsel for 

State Farm did not respond to Plaintiffs’ request; and on April 30, 2009, Counsel for Plaintiffs 

again wrote a letter to Counsel for Defendants requesting the depositions of Mr. Guevara and Mr. 

Carrigan. (See “App. E,” [189] Motion to Compel, “Exhibit 2”).  Without replying to Plaintiffs’ 

repeated requests for deposition dates, counsel for State Farm declared on May 18, 2009 that Mr. 

Guevara and Mr. Carrigan would not be made available for deposition.  (See “App. E,” [189] 

Motion to Compel, “Exhibit 3”).  After Defendants refused to make arrangements for the 

depositions of Mr. Guevara and Mr. Carrigan, Plaintiffs filed the [189] Motion to Compel on 

August 21, 2009. 

8. The Court heard limited argument on the Plaintiffs’ [189] Motion [with consent of both 

parties], through an off the Record telephone conference conducted on August 24, 2009, though 
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Defendants had not yet filed a written Response to Plaintiffs’ [189] Motion, as reflected in the 

Court’s Minute Entry Order of that date.  State Farm filed a written [217] Response to Plaintiffs’ 

[189] Motion on September 4, 2009.  Therein, State Farm’s only excuse for failing to provide 

deposition dates for Mr. Guevara and Mr. Carrigan was the Defendants’ argument that Plaintiffs 

are not entitled to these depositions solely because this Court has not allowed depositions of other 

State Farm employees that were requested in other cases – regardless of the actual claims and 

defenses in this action.  Defendants presented no evidence in their response that the requested 

deposition should not occur or that discovery should be limited pursuant to Fed. R. Civ. P. 

26(b)(2)(C). 

9. The Court heard off the Record argument of the parties on Plaintiffs’ [189] Motion in a 

telephonic conference held on September 14, 2009, as reflected in the Court’s Minute Entry of that 

date.  The Court entered its [280] Order denying Plaintiffs’ [189] Motion on October 13, 2009, 

noting therein that the Court’s Order was made in regard to the September 14, 2009 Hearing, of 

which no Record was made as noted above. Therein, the Court found and ruled, in pertinent part: 

Plaintiffs requested the Court to compel the deposition of Juan Guevara and Dan 
Carrigan.  The Court finds that this issue has been considered by other judges in 
other Katrina-related cases, and relief was denied.  The undersigned finds no 
material distinction in these rulings, and the motion to compel depositions [#189] is 
denied. 

 
See “Ex. 1”[280] Order, pg. 1-2. 
 

10. Plaintiffs will show that the findings and rulings in the subject [280] Order denying 

Plaintiffs' [189] Motion to Compel the Depositions of Mr. Guevara and Mr. Carrigan are clearly 

erroneous, because the Order does not consider or acknowledge the claims and defenses that are at 

issue in this case – and effectively finds that the claims on which this Court staked its Jurisdiction 

are not colorable.   The [280] Order’s finding that there is no material distinction between this case 

and the prior Katrina cases cited by State Farm is also clearly erroneous, because there is a material 
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distinction between those cases and the case at bar.  Specifically, the cases cited by State Farm are 

cases that were either initially filed in Federal Court, and/or that were removed to Federal Court 

based upon the existence of diversity jurisdiction.  In this case, the Court found the existence of 

Federal Question jurisdiction, based upon the Court’s Judicial determination that the Plaintiffs 

have asserted colorable claims regarding State Farm’s administration of the NFIP, and related 

adjustment of the Plaintiffs’ SFIP, which Plaintiffs alleged was manipulated and misapplied by 

State Farm as part of an institutional scheme to wrongfully deny Plaintiffs’ homeowner’s claims, 

as set forth above.  No Judicial determination of the Jurisdiction establishing existence of such 

claims occurred in the “other Katrina-related” cases on which the Magistrate Judge appears to have 

relied. Plaintiffs further respectfully submit that the subject [280] Order is clearly erroneous 

because it has the effect of prohibiting the Plaintiffs from conducting essential discovery into the 

very claims on which this Court staked its jurisdiction; and is therefore tantamount to a ruling on a 

dispositive motion dismissing the claims of the  Plaintiffs related to State Farm’s alleged 

manipulation and misapplication of the NFIP guidelines, which ruling would be outside the 

statutory authority of the Magistrate Judge pursuant to the Federal Magistrate Act, 28 U.S.C.§ 631 

et. seq.. 

II.  General Law Governing Scope of Discovery  

11. Plaintiffs respectfully submit that the subject [280] Order is clearly erroneous because it 

does not address any issues related to whether, nor does it find that Plaintiffs’ request for 

depositions of Messrs. Guevara and Carrigan is outside the scope of discovery pursuant to the 

claims asserted in this cause.  The [280] Order does not contain an analysis of whether, nor does it 

rule discovery should be limited by F.R.C.P. 26(b)(2)(C).  Rather, the [280] Order only states that 

the Court has not allowed this type of discovery in other “Katrina-related cases”, and thus will not 

allow same in the case at bar.  As demonstrated herein, however, and in the underlying pleadings, 
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the claims in this case are materially different from those other “Katrina-related cases” apparently 

referenced by the Court, because this case involves the Judicially determined existence of federal 

claims related to the manner in which State Farm handled the administration of NFIP policies – on 

which this Court solely staked its jurisdiction.   

12. The sole issue addressed by the subject [280] Order is the scope of discovery to which 

Plaintiffs are entitled under Fed. R. Civ. P. 26(b)(1) regarding the claims this Court Judicially 

determined are being made by the Plaintiffs.  The Supreme Court holds discovery rules must be 

broadly interpreted, finding “[m]utual knowledge of all the relevant facts gathered by both parties 

is essential to proper litigation.  To that end, either party may compel the other to disgorge 

whatever facts he has in his possession.”  Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 

451 (1947) (67 S.Ct. at 388) (emphasis added).  “Relevance” is broadly and liberally construed 

for discovery purposes.  Coughlin v. Lee, 946 F.2d 1152, 1159 (5th Cir. 1991); Dunbar v. United 

States, 502 F.2d 506, 509-10 (5th Cir. 1974) (emphasis added).     

13. Fed.R.Civ.P. 26(b)(1) provides: 

(b) Discovery Scope and Limits . . .  
Parties may obtain discovery regarding any nonprivileged matter that is 
relevant to any party's claim or defense - including the existence, description, 
nature, custody, condition, and location of any documents or other tangible things 
and the identity and location of persons who know of any discoverable matter.  
 

(emphasis added).  Federal Courts must focus on the relation of the information sought in 

discovery to the claims actually alleged in the parties’ pleadings: 

The 2000 amendments to Fed.R.Civ.P. 26 narrowed the scope of discoverable material, 
limiting discovery as of right to matters relevant to the claim or defense of any party. 
(citations omitted) “Prior to the 2000 amendments, the parties were entitled to discovery of 
any information that was not privileged so long as it was relevant to the ‘subject matter 
involved in the pending action.’ ” 6 James Wm. Moore, Moore's Fed. Practice § 26.41[2][a] 
at 26-109 (3d ed.2003) (quoting Fed.R.Civ.P. 26(b)(1) (1983)).  Under the current 
standard, a court should “focus on the specific claim or defense alleged in the 
pleadings.” Id. (citing Fed.R.Civ.P. 26(b)(1) advisory committee note (2000 amend.)). 
However, a particular fact need not “be alleged in a pleading for a party to be entitled to 
discovery of information concerning that fact.” Id. at 26-110. The fact must, however, be 
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“germane to a specific claim or defense asserted in the pleadings for information concerning 
[the fact] to be a proper subject of discovery.” Id. 
 

System Fuels, Inc. vs. U.S., 73 Fed.Cl 206, 215 (Fed.Cl 2006) (emphasis added).  The United 

States Court of Federal Claims analogized the plaintiff’s relevancy objection to a motion to strike a 

defense under RCFC 12(f), and found that, although the Court had doubts about the viability of the 

Government’s related defense, the requested discovery (deposition) should be allowed because “at 

this juncture, prior to trial of the merits, the court has an insufficient context to evaluate the 

government's proposed defense, and accordingly that defense will not now be ruled invalid as a 

matter of law.”  Id. at 215-216.  

14. In insurance litigation in particular, the insurer's intent and interpretation of its policies 

may be revealed by discovery of the drafting history of the policy language [or in this case the 

Katrina specific NFIP administration procedures utilized by State Farm, which, on information and 

belief, were drafted and implemented under the direction of Messrs. Guevara and Carrigan].  Leksi 

v. Federal Ins. Co., 129 F.R.D. 99, 104-05 (D. N.J. 1989) (emphasis added); Nestle Foods Corp. v. 

Aetna Cas. & Sur. Co., 135 F.R.D. 101, 106-07 (D. N.J. 1990).       

15. The Federal Rules of Civil Procedure specifically address circumstances under which the 

Court may limit the discovery sought by a party.  Fed. R. Civ. P. 26(b)(2)(C) states: 

  (C) When Required. On motion or on its own, the court must limit the frequency 
or extent of discovery otherwise allowed by these rules or by local rule if it 
determines that: 
 (i) the discovery sought is unreasonably cumulative or duplicative, or can be 
obtained from some other source that is more convenient, less burdensome, or less 
expensive;  
(ii) the party seeking discovery has had ample opportunity to obtain the 
information by discovery in the action; or  
(iii) the burden or expense of the proposed discovery outweighs its likely benefit, 
considering the needs of the case, the amount in controversy, the parties' 
resources, the importance of the issues at stake in the action, and the importance 
of the discovery in resolving the issues.  
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The subject [280] Order does not make any of the findings necessary for protection under Fed. R. 

Civ. P. 26(b)(2)(C). 

16. The depositions which the Plaintiffs are being denied the right to take are directly related to 

the express claims and defenses made by the parties in this case – specifically the sole claim on 

which this Court based its Jurisdiction.  Plaintiffs have sought the Court’s assistance in 

resolving State Farm’s refusal to produce these “relevant” witnesses for deposition. (see Fed R. 

Civ. P. 26(b)(1)). Plaintiffs will show that the “comparison” seemingly relied upon by the 

Magistrate Judge was clearly erroneous as applied to the claims made by the Plaintiffs, specifically 

the judicially determined claim on which this Court staked its Jurisdiction.   

III.  [280] Order’s Findings Are Clearly Erroneous and/or Contrary to Law 

17. The subject [280] Order’s deference to the opinions of other judges in “other Katrina-

related cases” for the purposes of supporting the discovery ruling in this case is contrary to law, 

which requires discovery be viewed in light of its relation to the claims and defenses pled in the 

parties’ pleadings.  See F.R.C.P. 26(b)(1).  This Court specifically determined that the Plaintiffs 

pled "claims related to the administration of NFIP AND the adjustment of the Plaintiffs’ SFIP, 

including their breach of contract and fraud claims."  (See [52] Order Denying Plaintiffs Motion 

to Remand, App “D”)  The subject [280] Order erroneously foreclosed the Plaintiffs' ability to 

conduct necessary discovery regarding the sole claims which this Court staked its Jurisdiction.  

There will be a gross miscarriage of justice, including a violation of the Plaintiffs’ Constitutionally 

guaranteed right to due process of the law, if the Plaintiffs are not permitted to conduct necessary 

discovery directly related to the sole claims on which this Court based its Jurisdiction.  

A.  The "Other Katrina-Related Cases" Are Distinguishable From This Cause 

18. The subject [280] Order relies solely upon the results of other cases to support the 

conclusion that the Plaintiffs are not entitled to depositions of material witnesses on the facts 
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underlying the claims on which this Court  based its Jurisdiction.  The [280] Order effectively 

states that since other judges have foreclosed discovery in other cases, discovery should be 

prohibited in this case as well.  Such a determination is clearly erroneous. 

19. First, the cases on which the [280] Order seemingly relies (referring to the cases cited in 

State Farm’s Response) are distinguishable.  Two of the cases (Lagasse v. State Farm and Gagne 

v. State Farm) were originally filed in the United States District Court based upon diversity of 

citizenship jurisdiction. (See Civil Cover Sheet, Lagasse, 1:06cv761 attached as “Exhibit 2”; and 

Civil Cover Sheet, Gagne, 1:06cv711 attached as “Exhibit 3”). The third case (Marion v. State 

Farm) was removed to the United State District Court based on diversity of citizenship. (See 

Notice of Removal, Marion, 1:06cv969 attached as “Exhibit 4”)3  What is important in this case is 

that the Court judicially determined that the Plaintiffs’ claims in this action present federal 

questions, based on State Farm’s administration of the NIFP for the purposes of responding to 

Hurricane Katrina claims, and that these claims provide the sole basis for this Court’s Jurisdiction.  

There was no finding of diversity jurisdiction in the case at bar – because there is none.  The 

subject [280] Order is clearly erroneous, because its findings that there is no material distinction 

between the subject case and the cases referenced above is contrary to the undisputed facts in the 

Record, and because it does not address Plaintiffs’ right to conduct the subject depositions in light 

of the specific claims on which this case based its Jurisdiction, as mandated by Fed.R.Civ.P. 

26(b)(1).  Plaintiffs respectfully request this Court vacate and reverse the denial of Plaintiffs’ 

Motion to Compel the depositions of Mr. Guevara and Mr. Carrigan, and instruct the Magistrate 

Judge to enter an Order Granting Plaintiffs [189] Motion to Compel. 

20. Second, the subject [280] Order is clearly erroneous because it does not include findings 

                                                 
3 It is also important to note that Lagasse, Gagne, and Marion were all cases that resolved prior 
to trial.  Plaintiffs would assert that in each of those cases, State Farm made the decision not to 
risk trial and resolve those matters due to the information discovered regarding the claims of 
each of the respective plaintiffs during the discovery process. 
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related to necessary inquiries to determine the permissible scope of discovery set forth by 

Fed.R.Civ.P. 26(b)(1), which entitles the Plaintiffs to conduct discovery regarding any non-

privileged matter related to the claims and defenses in this action.  There is no discussion in the 

[280] Order about the claims on which this Court solely based its Jurisdiction, nor is there any 

finding that the discovery sought by the Plaintiffs is not related to those claims.  Rather, the 

[280] Order Denies the discovery sought by the Plaintiffs based entirely on rulings in other 

“Katrina-related cases” – which cases did not involve Judicial determinations that Plaintiffs were 

asserting colorable claims related to State Farm’s administration of the NFIP.  Indeed, no finding 

that the discovery sought by the Plaintiffs is not related to the claims on which this Court based its 

Jurisdiction could be reasonably made by the Court, as the undisputed evidence in the Record 

reveals that Messrs. Guevara and Carrigan have unique, material knowledge related to that subject 

matter.  The scope of discovery as adopted by the Federal Rules of Civil Procedure dictates that the 

Court cannot find, on one hand,  that the Plaintiffs have asserted a colorable claim that conveys 

jurisdiction to this Court; and then summarily foreclose the Plaintiffs’ ability to conduct the 

discovery necessary to develop that very claim.  The subject [280] Order does just that, however, 

in light of the Court’s articulation of the basis for its Jurisdiction in its [52] Order Denying 

Remand.  As such, the subject [280] Order is clearly erroneous, and must be overturned.   

B.  No Findings Were Made To Support Limiting 
 Plaintiffs’ Discovery Under Rule 26(b)(2)(C) 

 
21.   The subject [280] Order is also clearly erroneous and contrary to law because it 

incorporates no findings that would support limiting Plaintiffs’ discovery under Fed.R.Civ.P. 

26(b)(2)(C).  Under Fed.R.Civ.P. 26(b)(2)(C), the Court can limit discovery in three (3) 

enumerated circumstances: (1) discovery sought is unreasonably cumulative and can be obtained 

through more convenient means; (2) party seeking discover has had ample opportunity to obtain 

information; or (3) the burden or expense of the proposed discovery outweighs its likely benefit, 
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when considering the needs of the case, the amount in controversy, the parties’ resources the 

importance of the issues, and the importance of the discovery in resolving these issues.   

22. First, State Farm made no showing in response to Plaintiffs’ [189] Motion, and the Court 

made no finding that the “discovery sought is unreasonably cumulative and can be obtained 

through more convenient means”.  Rather, the evidence is undisputable that depositions of Mr. 

Guevara and Mr. Carrigan would not be unreasonably cumulative, and that the discovery sought 

therein could not be easily obtained from other means, because the evidence in the Record (which 

includes material emails to and from Messrs. Carrigan and Guevara about the subject matter of the 

claims on which this Court staked its Jurisdiction) demonstrates these witnesses have unique and 

material knowledge about State Farm’s Katrina specific (and modified from previous catastrophes) 

administration of NFIP policies (including the Plaintiffs’).     

23. Second, State Farm made no showing in response to Plaintiffs’ Motion, and the Court made 

no finding that the Plaintiffs “have had ample opportunity to obtain information”.  Indeed, the facts 

are undisputable that the Plaintiffs have not been afforded any opportunity in this case to discover 

any information possessed by Mr. Guevara or Mr. Carrigan – or about the subject matter of the 

claims on which this Court based its Jurisdiction.  Plaintiffs have been seeking this discovery in 

this Court, however, since at least March, 2009.     

24. Third, State Farm made no showing in response to Plaintiffs’ Motion, and the Court made 

no finding that the “the burden or expense of the proposed discovery outweighs its likely benefit, 

when considering the needs of the case, the amount in controversy, the parties’ resources, the 

importance of the issues, and the importance of the discovery in resolving these issues”.  It should 

be noted that, at the time of the filing of this Application, State Farm has taken and/or scheduled 

and/or attempted to schedule a total of nineteen (19) depositions in this cause, while the Plaintiffs 

have scheduled and/or attempted to schedule only nine (9) depositions - including the two (2) 
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depositions which are the subject of the [280] Order.  Indeed, the facts are undisputable that the 

burden and expense of taking the depositions of these two (2) fact witnesses is not outweighed by 

their likely benefit when considering the needs of the case, the amount in controversy, the parties 

resources, the importance of the issues, and the importance of the sought discovery in resolving 

these issues.  As the Plaintiffs have shown throughout this Application, the Plaintiffs are seeking 

discovery regarding the sole claims on which this Court staked its Jurisdiction.  The need exists 

that the Plaintiffs be able to conduct discovery depositions of Messrs. Guevara and Carrigan 

regarding their claims.  The Plaintiffs have no other recourse in which to attempt to obtain 

information regarding their claims other than to conduct discovery, including the depositions of 

Mr. Guevara and Mr. Carrigan.  These depositions are essential the to Plaintiffs’ prosecution of 

their existing claims.  The amount in controversy in this case is substantial.  The undisputed facts 

demonstrate that the Plaintiffs have suffered uncompensated losses to their home and personal 

property, alone, in excess of $ 600,000.00.  Additionally, the Court can take Judicial Notice that 

the resources of the Plaintiffs are much less that those of the State Farm, which it one of the largest 

insurance companies in the world.  Notwithstanding this disparity, the Plaintiffs are capable of 

continuing to stomach the burden and expenses of this litigation, and State Farm failed to present 

the Court with any evidence suggesting an undue financial burden would result from the Plaintiffs 

being allowed to conduct the subject depositions.   

25. Had the factors discussed above been considered by the Honorable Magistrate, each would 

have weighed heavily in favor of GRANTING Plaintiffs’ [189] Motion to Compel. The subject 

[280] Order is clearly erroneous because it makes no findings, and because there is no evidence in 

the Record that would support any findings that the depositions sought by the Plaintiffs should be 

limited pursuant to Fed.R.Civ.P. 26(b)(2)(C)(iii).  Plaintiffs respectfully request this Court vacate 

and reverse the [280] Order denying Plaintiffs [189] Motion to Compel Depositions. 
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C.  The Subject [280] Order is Tantamount to Ruling on a Dispositive 
 Motion Contrary to the Federal Magistrate Act, 28 U.S.C. § 636 

 
26.   The subject [280] Order is also clearly erroneous and contrary to the law because it is 

tantamount to a judgment on the pleadings and an order dismissing the claims of the Plaintiffs for 

failure to state a claim. The Magistrate Judge is not statutorily authorized to enter such an order 

dismissing the claims of the Plaintiffs.   

27. The Federal Magistrate Act of 1979, 28 U.S.C. § 636 (b)(1)(A), states in pertinent part: 

(A) a judge may designate a magistrate judge to hear and determine any pretrial 
matter pending before the court, except a motion for injunctive relief, for 
judgment on the pleadings, for summary judgment, to dismiss or quash an 
indictment or information made by the defendant, to suppress evidence in a 
criminal case, to dismiss or to permit maintenance of a class action, to dismiss for 
failure to state a claim upon which relief can be granted, and to involuntarily 
dismiss an action. A judge of the court may reconsider any pretrial matter 
under this subparagraph (A) where it has been shown that the magistrate 
judge's order is clearly erroneous or contrary to law. 

 
28 U.S.C. §636 (b)(1)(A) (emphasis added). 
 

28. The subject [280] Order has the effect of entering a judgment on the pleadings regarding 

the very (and sole) claims on which this Court staked its Jurisdiction.  By foreclosing the Plaintiffs’ 

ability to conduct necessary, material discovery into these claims – which ruling must be supported 

by a finding that the discovery sought is not related to any colorable claims asserted by the 

Plaintiffs in light of Fed.R.Civ.P. 26(b)(1) and the absolute lack of evidence supporting Rule 

26(b)(2)(C)(iii) relief, the subject [280] Order in effect renders judgment that the Plaintiffs’ 

pleadings present no colorable claim for which relief may be granted.  In light of this Court’s 

Judicial Determination that the Plaintiffs’ claims related to State Farm’s administration of the NFIP 

do assert colorable claims, and the fact that the subject depositions are directly and materially 

related to those claims, the Court’s [280] Order summarily denying the Plaintiffs the ability to 

conduct necessary discovery thereon violates, in addition to Fed. R. Civ. P. 26(b)(1), the statutory 

mandate prohibiting a Magistrate Judge from dismissing a claim for failure to state a claim for 
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which relief may be granted. 

29. In light of (1) the fact that the subject [280] Order stands in direct conflict with this Court’s 

Judicial determination that the Plaintiffs are asserting colorable claims related to State Farm’s 

alleged manipulation in the administration of the NFIP, and Plaintiffs’ related claims for fraud and 

breach of contract; and (2) the fact that the Court articulated those claims as the sole basis for its 

Jurisdiction,  and (3) the fact that the subject [280] Order amounts to an Order dismissing the 

claims on which this Court based its Jurisdiction for alleged failure to state a claims on which relief 

can be granted, the endorsement of which would be a violation of 28 U.S.C. §636 (b)(1)(A), 

Plaintiffs respectfully request this Court reverse the [280] Order Denying Plaintiffs’ [189] Motion 

to Compel Depositions.   

CONCLUSION 

30. Plaintiffs have shown that the subject [280] Order is clearly erroneous and contrary to law 

for at least four independent reasons:  (1) findings of fact contrary to facts in the Record; (2) 

findings and rulings inconsistent with and not supported by Fed.R.Civ.P. 26(b)(1); (3) findings and 

rulings inconsistent with Fed.R.Civ.P. 26(b)(2)(C)(iii),and (4) the ruling effectively violates 28 

U.S.C. §636 (b)(1)(A).  Plaintiffs respectfully submit that each of these reasons independently 

support the relief sought herein, and that collectively they mandate such relief.  Plaintiffs 

respectfully request this Court vacate and reverse the subject [280] Order denying Plaintiff’s [189] 

Motion to Compel Depositions, and Order that Messrs. Guevara and Carrigan be made available 

for deposition forthwith. 

31. Plaintiffs request they be excused from filing a separate Memorandum in light of the 

concise facts and argument asserted herein. 

 WHEREFORE PREMISES CONSIDERED, Plaintiffs respectfully request this Court 

Reverse the Magistrate Judge’s [280] Order denying Plaintiffs’ [189] Motion to Compel 
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Depositions of Juan Guevara and Dan Carrigan, and Order that State Farm make those witnesses 

available for deposition forthwith.  Plaintiffs further request any additional relief deemed 

appropriate by this Court. 

Respectfully submitted, this the 28th   day of October, 2009.  

      DANIEL B. O’KEEFE,  
      CELESTE A. FOSTER O’KEEFE, and 
      DANCEL GROUP, INC., PLAINTIFFS 
 

By: /s/ Christopher C. Van Cleave   
      CHRISTOPHER C. VAN CLEAVE 
 
 
 
      /s/ David N. Harris, Jr.    
      DAVID N. HARRIS, JR. 
 
Clyde H. Gunn, III, (MSB #5074) 
Christopher C. Van Cleave, (MSB #10796) 
W. Corban Gunn, (MSB #101752) 
David N. Harris, Jr. (MSB# 100790) 
CORBAN, GUNN & VAN CLEAVE, PLLC 
P.O. Drawer 1916 
Biloxi, Mississippi 39533-1916 
Telephone: (228) 432-7826 
Facsimile:  (228) 456-0998 
christopher@cgvclaw.com 
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 CERTIFICATE OF SERVICE 
 

I, undersigned counsel of record, hereby certify that I have this day electronically filed 

the foregoing with the Clerk of the Court using the EFC system which sent notification of such 

filing to the following: 

 
B. Wayne Williams, Esq. 
Dan W. Webb, Esq. 
Roechelle R. Morgan, Esq. 
Paige C. Bush, Esq. 
Webb, Sanders & Williams, PLLC 
363 North Broadway 
Post Office Box 496 
Tupelo, Mississippi 38802 
(662) 844-2137 (off) 

 
wwilliams@webbsanders.com 
RRM@webbsanders.com 

 

This the 28th  day of October, 2009. 
 

 
 

 /s/ Christopher C. Van Cleave   
      CHRISTOPHER C. VAN CLEAVE 
 
      /s/ David N. Harris, Jr.    
      DAVID N. HARRIS, JR. 
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