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PLAINTIFF’S MEMORANDUM IN OPPOSITION TO  
STATE FARM MUTUAL’S MOTION TO DISMISS COMPLAINT 

 
 Plaintiff, by and through the undersigned counsel and pursuant to Federal Rules of Civil 

Procedure 12(b)(1) and 12(b)(6), hereby submits this memorandum in opposition to State Farm 

Mutual Automobile Insurance Company’s (“State Farm Mutual”) Motion to Dismiss Plaintiff’s  

Complaint. 

INTRODUCTION 
 

State Farm Mutual’s motion should be denied for two primary reasons.  First, pursuant to 

a Master Services Agreement (“MSA” or “Agreement,” attached as “Exhibit A”) that State Farm 

Mutual entered into with State Farm Fire, State Farm Mutual operates and exercises substantial 

control over State Farm Fire.  State Farm Mutual’s Motion to Dismiss is premised on the 

argument that it has not entered into a contract with Plaintiff and, therefore, did not commit a tort 

that injured Plaintiff.  State Farm Mutual’s assertions, however, are plainly contradicted by the 

aforementioned Agreement, and, as described below, by the actions of State Farm Mutual’s own 

employees.  Indeed, State Farm Mutual’s contention that its control over and operation of State 

Farm Fire does not make State Farm Fire an instrumentality or alter ego of State Farm Mutual 

simply has no merit. 
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 Second, Plaintiff’s Complaint also alleges that State Farm Mutual is directly liable for the 

actions of its employees.  Plaintiff is thus proceeding under both direct liability grounds and 

“mere instrumentality” grounds.  Plaintiff’s allegations supporting the grounds for liability are 

statements of fact that will be further developed and bolstered through discovery.   

Plaintiff’s Complaint alleges specific fraudulent and improper actions undertaken by 

State Farm Mutual employees; these unconscionable acts provide thorough support for Plaintiff’s 

allegation that State Farm Mutual employees have directly injured Plaintiff.  The Master Services 

Agreement attached hereto further shows State Farm Mutual employees’ direct responsibility for 

Plaintiff’s injuries.   

 As support for its unfounded argument that it is not directly liable for the actions of its 

own employees, State Farm Mutual cites to this Court’s recently-issued Order in Perkins v. State 

Farm Gen. Ins. Co. et al., 1:07-cv-0016-LTS-RHW, Docket No. 78 (Perkins Order, “Exhibit 

B”).  Yet, State Farm Mutual fails to mention that the Perkins plaintiff did not discuss, cite, refer 

to, or base their allegations upon State Farm Mutual’s Master Services Agreement with State 

Farm Fire.  This Agreement demonstrates the direct role State Farm Mutual employees played in 

Plaintiff’s injuries.  Moreover, in this Response to State Farm Mutual’s Motion to Dismiss, 

Plaintiff provides numerous other examples, referred to and alleged in Plaintiff’s Complaint, of 

the role State Farm Mutual employees played in Plaintiff’s injuries.   

ARGUMENT 

I. LEGAL STANDARDS 
  
 A.  Rule 12(b)(1) and 12(b)(6) Standard 
 
 In ruling on a motion to dismiss for lack of subject matter jurisdiction and failure to state 

a claim under Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure, the court 
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must accept as true the facts alleged in the complaint or pleadings, together with all reasonable 

inferences therefrom, to determine whether the allegations state any basis for legal relief. See 

Benton v. U.S., 960 F.2d 19 (5th Cir. 1992); Fernandez-Montes v. Allied Pilots Ass'n, 987 F.2d 

278, 284 (5th Cir. 1993); General Guaranty Ins. Co. v. Parkerson, 369 F.2d 821 (5th Cir. 1966); 

Richardson v. Southwest Miss. Reg. Med. Ctr., 794 F. Supp. 198, 199 (S.D. Miss. 1992).   

 A motion to dismiss brought pursuant to Rule 12(b)(6) of the Federal Rules of Civil 

Procedure is “viewed with disfavor” and “rarely granted.”  Lowrey v. Texas A & M Univ. Sys., 

117 F.3d 242, 247 (5th Cir. 1997).  When considering such a motion, the Court must liberally 

construe the allegations in the complaint in favor of the plaintiff and accept all pleaded facts as 

true.  Id. (emphasis added).  A complaint is sufficient to defeat a motion to dismiss if it simply 

states “enough facts to state a claim to relief that is plausible on its face.”  Bell Atlantic Corp. v. 

Twombly, 127 S.Ct. 1955, 1974 (2007).  This is not a high standard. Furthermore, in this case the 

Complaint more than satisfies this requirement.  Plaintiff’s claims against State Farm Mutual are 

pleaded with specificity and State Farm Mutual cannot meet the high burden imposed on it under 

F.R.C.P. 12(b)(6).  

 B. Direct Liability Standard 

 Derivative liability cases are to be distinguished from those in which the alleged wrong 

can seemingly be traced to the parent through the conduit of its own personnel and management 

and the parent is directly a participant in the wrong complained of. In such instances, the parent 

is directly liable for its own actions.  United States v. Bestfoods, 524 U.S. 51, 64-65 (1998), 

(citing H. Henn & J. Alexander, Laws of Corporations 347 (3d ed. 1983)). 

 A parent corporation may be held liable for the wrongdoing of a subsidiary where the 

parent directly participated in the subsidiary’s unlawful actions.  Under the transaction-specific 
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theory of direct participation, parent companies have been held liable for a wide variety of 

misconduct by subsidiaries: patent or copyright infringement, false advertising, fraud, 

conversion, and the creation of a nuisance.  Esmark, Inc., v. NLRB, 887 F.2d 739, 756 (7th Cir. 

1989).   

 C. Corporate Piercing Standard 

 In a contract case examined under Mississippi law, the corporate form may be 

disregarded if the party desiring to pierce the corporate veil can show: (1) some frustration of 

expectations regarding the party to whom he looked for performance; (2) the flagrant disregard 

of corporate formalities by the defendant corporation and its principals; and, (3) a showing of 

fraud or other equivalent malfeasance on the part of the corporate shareholder.  Gray v. 

Edgewater Landing, Inc., 541 So.2d 1044, 1048 (Miss. 1989).  Mississippi follows the same rule 

with respect to tort claims.  The corporate form may be disregarded if the form itself is used in an 

abusive way or to accomplish an unlawful or fraudulent purpose.  Penn  National Gaming, Inc. v. 

Ratliff, 954 So.2d 427, 431-32 (Miss. 2007).   

II. PLAINTIFF HAS STANDING TO BRING SUIT AGAINST STATE FARM MUTUAL  
 

 A. State Farm Mutual Has Treated State Farm Fire as Its Mere Instrumentality 

 Plaintiff has standing to bring suit against State Farm Mutual based upon the allegations 

that State Farm Mutual employees are directly responsible for the misdeeds and illegalities that 

injured Plaintiff. Moreover, the Master Services Agreement serves as threshold evidence that 

State Farm Mutual operated and exercised control over State Farm Fire, making Fire its alter 

ego, or mere instrumentality.   

 State Farm Mutual incorrectly asserts that it did not issue Plaintiff’s policy and, therefore, 

had no duty to Plaintiff.  State Farm Mutual argues that Plaintiff has suffered no direct, 
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cognizable injury stemming from its activities.  State Farm Mutual’s Agreement with State Farm 

Fire belies these assertions and shows that State Farm Mutual employees, and thus State Farm 

Mutual, are directly responsible for Plaintiff’s injuries.  Moreover, the Agreement creates a 

material issue of fact respecting State Farm Mutual’s role in Plaintiff’s injuries, and Plaintiff 

should thus be permitted to conduct full discovery on this issue.   

 State Farm Mutual contends that Plaintiff’s allegation that State Farm Mutual issues 

policies for State Farm Fire and performs all of State Farm Fire’s claims activities is an 

erroneous conclusion.  Actually, Plaintiff’s assertion is a statement of fact.  The Master Services 

Agreement obligates State Farm Mutual to perform the following tasks on behalf of State Farm 

Fire: 

 (a) Underwriting advice and services; 
 (b) Policy issuance and billing services; 
 (c) Actuarial services;  
 (d) Form and rate filing and related services; 
 (e) Internal auditing and records retention services; 
 (f) Preparation of reports to federal, state or provincial government agencies; 
 (g) Collection of premiums; 
 (h) Provision of policies and other printed supplies used in the conduct of the  
 business; 
 (i) Office space and accommodations, including, but not limited to, furniture,  
 fixtures, equipment and telephone lines;  
 (j) Qualified personnel required to perform the services required herein and the  
 salaries and associated expenses of such personnel; 
 (k) Investment, advisory, finance and custodian services; 
 (l) Information systems services, including, but not limited to, data processing,  
 network and data security, and disaster recovery; 
 (m) Marketing services; 
 (n) Legal services; 
 (o) Human resource services; 
 (p) Mail, courier and delivery services; 
 (q) Security Services; 
 (r) Allocation of expenses as required by applicable federal, state or provincial  
 law; and, 
 (s) Any and all such other activities, services and facilities the Client Companies may 
 request for time to time. 
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See Exhibit A, “Schedule 1.” 

 This extensive description of services to be performed by State Farm Mutual supports 

Plaintiff’s allegation that State Farm Mutual was responsible for the exact services that Plaintiff 

faults in the Complaint (direct liability) and for operating and controlling State Farm Fire 

(“piercing the veil” liability).  State Farm Mutual nevertheless attempts to confound the effect 

and import of the Agreement by arguing that pursuant to the Agreement’s terms, State Farm Fire 

controls and is responsible for State Farm Mutual’s actions.  This is wrong.  The Agreement 

shows that State Farm Mutual exercises control over the affairs and operation of State Farm Fire.   

 State Farm Mutual cites Flocco v. State Farm Mut. Auto Ins. Co., 752 A.2d 147 (D.C. 

2000) as support for its assertion that Plaintiff has not alleged the necessary elements required 

for piercing the corporate veil.  However, the court in Flocco addressed an attempt by a State 

Farm Fire policyholder to bring a shareholder derivative suit against State Farm Mutual, and in 

the process pierce State Farm Mutual’s corporate veil, for wrongfully paying State Farm Fire 

insurance benefits to another policyholder.  Id. at 149-150.  The Flocco court noted at the outset 

that what the plaintiff was pursuing was a “double derivative action,” which meant that he 

possessed only those rights that State Farm Fire would have if it filed suit on its own behalf.  Id. 

at 155.  The court then noted that because the plaintiff was acting on behalf of both State Farm 

Mutual and Fire, he was barred from arguing that the two companies should be viewed as a 

single entity.  Id.  Furthermore, the court held that a corporation may not pierce its own veil 

because this would result in the corporation denying its own corporate existence.  Id.   

 The Planitiff in Flocco did not allege or provide documentation of the Agreement that is 

at issue in the instant litigation in support of his piercing the veil argument; and, the plaintiff in 

Flocco did not even make a piercing the veil allegation in his complaint, but instead only raised 
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the argument for the first time on appeal.  Id. at 155.  Thus, while the court in Flocco did address 

an attempt to pierce State Farm Mutual’s veil, the facts before the court and the evidence 

proffered in support of that attempt were wholly inapposite to those before this Court.  State 

Farm Mutual’s attempt to analogize the facts in Flocco to the issues before this court should thus 

be rejected.      

 State Farm Mutual also attempts to avoid alter ego liability by asserting that the provision 

of employees by a parent to its subsidiary should not result in a finding that the subsidiary is the 

parent’s alter ego or mere instrumentality.  However, State Farm Mutual does not address, and 

actively avoids, the clear fact that pursuant to the Agreement it not only provides employees to 

State Farm Fire but effectively operates and controls State Farm Fire.  The cases State Farm 

Mutual cites as support for its assertion that it cannot be held liable under an alter ego theory are 

inapposite, as none of the corporations analyzed exercised the level of control over their 

subsidiary that State Farm Mutual exercises over State Farm Fire. 

 For example, State Farm Mutual cites Berhow v. The Peoples Bank, 423 F. Supp. 2d 562 

(S.D. Miss.) as support for its assertion that State Farm Fire is not its mere instrumentality.  Yet 

the court in Berhow dismissed a piercing the veil claim based only upon allegations that the two 

corporations shared the same officers and directors and that the vice-president for the subsidiary 

reported to the parent.  Id. at 566.  Unlike in Berhow, Plaintiff has not merely alleged that the 

same individuals sit on the boards of State Farm Mutual and Fire, nor has he simply alleged that 

employees of Fire report to State Farm Mutual.  Instead, Plaintiff has alleged that State Farm 

Mutual and its employees wholly operate and control Fire.  The facts before this Court respecting 

State Farm Mutual’s treatment of Fire as its mere instrumentality are thus not properly 

analogized to those before the Court in Berhow.  
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 State Farm Mutual likewise cites Penn Nat’l Gaming, Inc. v. Ratliff, 954 So. 2d 427 

(Miss. 2007) in support of its assertion that State Farm Fire is not its mere instrumentality or alter 

ego.  However, Penn National is also inapposite as the court there noted that the plaintiff failed 

to allege that the subsidiary was a shell or alter ego and failed to allege that corporate formalities 

were disregarded or the corporate form was used to commit misfeasance. Id. at 432.  Plaintiff, by 

contrast, has alleged all of the foregoing and has supported these allegations with evidence such 

as the Agreement and proof that State Farm Mutual employees were directly involved in the 

injuries Plaintiff suffered.  Moreover, the court in Penn National noted only that the plaintiff 

alleged that the parent owned the subsidiary, established the subsidiaries’ policies and was 

involved in its daily operations.  Id. at 431-432.  Plaintiff’s allegations of State Farm Mutual’s 

ownership, operation and total control of State Farm Fire, as evidenced by the Agreement, thus 

stand in stark contrast to the facts before the court in Penn.  

 Mississippi case law addressing the requirements for piercing the veil directly supports 

Plaintiff’s arguments.  In a contract case examined under Mississippi law, the corporate form 

may be disregarded if the party desiring to pierce the corporate veil can show: (1) some 

frustration of expectations regarding the party to whom he looked for performance; (2) the 

flagrant disregard of corporate formalities by the defendant corporation and its principals; and, 

(3) a showing of fraud or other equivalent malfeasance on the part of the corporate shareholder.  

Gray v. Edgewater Landing, Inc., 541 So. 2d 1044, 1048 (Miss.1989).  Mississippi follows the 

same rule with respect to tort claims.  The corporate form may be disregarded if the form itself is 

used in an abusive way or to accomplish an unlawful or fraudulent purpose.  Penn v. National 

Gaming, Inc. v. Ratliff, 954 So. 2d 427, 431-32 (Miss. 2007).   
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 In order to avoid the result of the analysis required above under Mississippi law, State 

Farm Mutual devotes considerable effort in its Motion to analyzing the issues before the Court 

pursuant to a standard that is not called for by Mississippi law.  For example, State Farm Mutual 

describes the second prong of the veil piercing analysis as whether “corporate separateness may 

be disregarded to avert a fraud or injustice because the primary defendant is unable to meet its 

contractual obligations or to satisfy a judgment against it.”  (State Farm Mutual Memorandum in 

Support of Motion to Dismiss at 14).  Yet, this is not the second prong of the piercing the veil 

analysis in Mississippi.  In Mississippi, a court properly analyzes whether there has been a 

“flagrant disregard of corporate formalities by the defendant corporation and its principals.”  See 

Gray v. Edgewater Landing, Inc., 541 So. 2d 1044, 1048 (Miss.1989).  In support of its analysis 

under this improper standard, State Farm Mutual cites numerous cases that are not controlling 

law.  Further, State Farm Mutual asserts that Plaintiff must show that State Farm Fire “is really a 

dummy or sham for another dominating entity.” (State Farm Mutual Memorandum in Support of 

Motion to Dismiss at 14).  In support of this false contention that is not supported by Mississippi 

law, which instead requires a showing of “fraud or other equivalent malfeasance on the part of 

the corporate shareholder,” State Farm Mutual refers the Court to Redman v. Allen, No. 05 C 

6818, 2006 WL3227890, at *3 (N.D. Ill. Nov. 3, 2006), which does not address Mississippi law 

and is thus not controlling authority.  Rather than State Farm Mutual’s chosen and inapplicable 

standard for addressing whether State Farm Fire is its mere instrumentality, Plaintiff has 

addressed State Farm Mutual’s liability under the actual standard for piercing the veil that 

controls in Mississippi and is set out above.   

 Plaintiff’s argument that State Farm Fire is the mere instrumentality of State Farm 

Mutual is supported by the Agreement State Farm Mutual entered into with State Farm Fire.  
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This agreement obligates State Farm Mutual to operate State Farm Fire and furnish the 

employees with which to do so.  Because the Agreement contractually obligates State Farm 

Mutual to operate and control State Farm Fire, State Farm Mutual has made State Farm Fire its 

mere instrumentality or alter ego.   

 State Farm Mutual contends Plaintiff has not alleged sufficient facts to piece the 

corporate veil, but State Farm Mutual is mistaken.  The facts as alleged in Plaintiff’s Complaint 

are consonant with the requirements for piercing the veil outlined above.  Plaintiff has alleged 

that expectations were frustrated by the party to whom they looked for performance 

(“Plaintiff…purchased the policy for complete protection from accidental direct physical loss 

from hurricanes,” and “State Farm failed to fairly, adequately, and sufficiently investigate and 

adjust Plaintiff’s ‘accidental direct physical loss’ under the policy,” Comp. ¶¶ 22, 27).  

Additionally, Plaintiff has alleged a flagrant disregard of corporate formalities by State Farm 

Mutual and State Farm Fire (“State Farm Mutual issues the policies for State Farm Fire, and 

collects the premiums.  State Farm Mutual provides the printed policies for State Farm Fire. All 

claims activities of State Farm Fire are performed by employees of State Farm Mutual. The data 

processing and computer network functions of State Farm Fire are performed by State Farm 

Mutual. State Farm Mutual provides State Farm Fire with legal services, marketing services, 

human resources services, mail service, and security service.” Comp. ¶ 4).  Finally, Plaintiff has 

explicitly alleged that State Farm Mutual and its employees engaged in bad faith. (Comp. ¶¶ 106-

129. 

 Plaintiff has specifically alleged that State Farm Fire is the mere instrumentality and alter 

ego of State Farm Mutual. Plaintiff has supported these allegations with the Master Services 

Agreement that details State Farm Mutual’s operation and control of State Farm Fire.  Plaintiff’s 
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allegations are consonant with the requirements for piercing the veil in Mississippi.  Thus, 

Plaintiff has properly alleged and provided documentary support for the allegations that State 

Farm Fire is the mere instrumentality and alter ego of State Farm Mutual.  State Farm Mutual’s 

Motion to Dismiss should thus be denied. 

 B. Plaintiff Has Properly Pleaded State Farm Mutual Acted Directly 

 Contrary to State Farm Mutual’s reading of the Complaint, Plaintiff has more than 

properly pleaded State Farm Mutual acted directly in this case.  For example, Plaintiff’s 

Complaint alleges that State Farm Mutual employee Lecky King conspired with Renfroe to 

wrongfully deny the insurance claim (“Renfroe employees worked in the State Farm Catastrophe 

Office…with Lecky King” and “…directly participated in an ongoing conspiracy…” Comp. ¶ 

36).  A State Farm Mutual employee, Stephan Hinkle, created and implemented a policy, known 

as the “Hinkle Protocol,” which led directly to the wrongful denial of Plaintiff’s valid 

homeowner’s policy claim.  Thus, contrary to State Farm Mutual’s representations, Plaintiff’s 

Complaint alleges that State Farm Mutual employees have been directly involved in and 

responsible for Plaintiff’s injuries.   

State Farm Mutual also argues that Plaintiff has attempted to obscure the identity of the 

corporate entity that issued the policy.  In fact, Plaintiff has alleged that State Farm Mutual and 

Fire are one corporate entity that is indistinguishable.  The Master Services Agreement supports 

Plaintiff’s allegation that State Farm Mutual performs essentially every function necessary to the 

operation of State Farm Fire’s business, such that State Farm Fire is the mere instrumentality of 

State Farm Mutual.  The boilerplate language State Farm inserted into the Master Services 

Agreement in an attempt to affect separation where there is none cannot negate the reality that 

State Farm Mutual and Fire are indistinguishable. 
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 State Farm Mutual’s argument respecting standing rests upon its assertion that the 

insurance policy cited was issued to Plaintiff exclusively by State Farm Fire.  Yet, the 

Agreement directly contradicts this assertion and creates an issue that is ripe for discovery.  The 

Master Services Agreement made State Farm Mutual directly responsible for “policy issuance 

and billing services.” (Exh. A, “Schedule 1”).  Because State Farm Mutual directly issued 

Plaintiff’s policy, there is privity of contract between Plaintiff and State Farm Mutual.  The 

Master Services Agreement likewise obligates State Farm Mutual to collect Plaintiff’s premiums. 

State Farm Mutual’s contractual obligation to recover premiums from Plaintiff in return for the 

homeowners insurance at issue further suggests privity of contract between Plaintiff and State 

Farm Mutual and a duty to Plaintiff.    

 Pursuant to the Master Services Agreement, State Farm Mutual employees provided 

“underwriting advice and services” to State Farm Fire. (Exh. A, “Schedule 1”).  In Plaintiff’s 

Complaint, underwriting is placed directly at issue (To obtain regulatory approval for increased 

premiums charged to Plaintiff, State Farm Mutual used “hurricane-specific experience ratings 

and computer model projections of hurricane losses to corroborate its demand for such rate 

increases,” Comp. ¶ 20).  Furthermore, pursuant to the requirement in the Master Services 

Agreement that State Farm Mutual provide State Farm Fire with “qualified personnel,” (Exh. A, 

“Schedule 1”), State Farm Mutual employees engaged in claims handling.  Unfortunately, as 

Plaintiff’s Complaint alleges, these State Farm Mutual employees were grossly unqualified to 

perform the work they were assigned.   

 State Farm Mutual employees were also contractually obligated under the Master 

Services Agreement to provide State Farm Fire with “information system services, including, but 

not limited to, data processing, network and data security, and disaster recovery.”  (Exh. A, 
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“Schedule 1”).  Thus, the computer system used by State Farm for internal communications 

during the claims adjustment process following Hurricane Katrina was controlled by State Farm 

Mutual employees.  And, all of Plaintiff’s “claims files,” which are alleged to have been 

improperly handled in Plaintiff’s Complaint (“inadequate claims investigation and adjustment,” 

Comp. ¶ 30), were controlled by State Farm Mutual employees.  Again, as a result of State Farm 

Mutual’s control of State Farm Fire, State Farm Mutual is directly implicated in the allegations 

put forth in Plaintiff’s Complaint.   

 Under the Agreement, State Farm Mutual provided “marketing services” to State Farm 

Fire (Exh. A, “Schedule 1”).  Plaintiff alleges that the marketing representation in the subject 

policy that “[t]his is one of the broadest forms available today and provides you with outstanding 

value for your insurance dollars” was untrue.  Because State Farm Mutual provided marketing 

services and the printed policy forms used by State Farm Fire, the foregoing representation was 

made by both State Farm Mutual and State Farm Fire.  (Exh. A, “Schedule 1,” State Farm 

Mutual is responsible for the provision of “policies and other printed supplies.”).  State Farm 

Mutual’s contractual obligation to provide marketing services to State Farm Fire establishes 

another connection between Plaintiff and State Farm Mutual and makes dismissal improper.   

 Due to State Farm Mutual’s control over State Farm Fire and its operation of the 

company, State Farm Mutual can not claim that the Agreement changes nothing and means 

nothing and that somehow simply because State Farm Mutual happens to be a parent company, 

its actions cannot qualify for direct liability.  The case law holds otherwise.  Any company, 

whether a parent or not, can be held liable for its direct participation in illegal conduct.  Under 

the transaction-specific theory of direct participation, parent companies have been held liable for 

their misconduct performed in concert with subsidiaries, such as patent or copyright 
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infringement, false advertising, fraud, conversion and the creation of a nuisance.  Esmark, Inc. v. 

NLRB, 887 F.2d 739, 756 (7th Cir. 1989).   

 As the foregoing discussion evidences, State Farm Mutual and its employees were 

directly involved in the activities that led to Plaintiff’s injuries.  State Farm Mutual employees 

helped carry out and direct the fraud upon Plaintiff.  State Farm Mutual’s Agreement with State 

Farm Fire, entered into prior to Hurricane Katrina, provides further support for Plaintiff’s 

allegation that State Farm Mutual and its employees are responsible for Plaintiff’s injuries.  

Additionally, the Agreement manifests the control State Farm Mutual exercised over State Farm 

Fire’s operations, such that Fire was and is the mere instrumentality of State Farm Mutual.  

Notwithstanding State Farm Mutual’s representations, it is properly included as a party to this 

lawsuit under both a direct liability and a “piercing the veil” analysis.   

III. AS A MATTER OF LAW, STATE FARM MUTUAL CAN BE HELD DIRECTLY LIABLE TO  
 PLAINTIFF FOR CLAIMS SOUNDING IN TORT OR BREACH OF CONTRACT  
 
 Irrespective of the numerous allegations in Plaintiff’s Complaint that focus directly upon 

the actions of State Farm Mutual employees, State Farm Mutual ignores the role of its own 

employees, whom it directed, and insists it should not be a party to this lawsuit.  However, State 

Farm Mutual employees who directly caused Plaintiff’s injuries are named in Plaintiff’s 

Complaint, and State Farm Mutual is thus properly included as a party to this lawsuit.   

 State Farm Mutual employee Lecky King, who is a key perpetrator of the fraud and 

injury inflicted upon Plaintiff and is named in Plaintiff’s Complaint, is represented by State Farm 

Mutual to be a State Farm Mutual employee1: 

Insurers Probed Over Katrina 

                                                 
1 Plaintiff notes that citations establishing State Farm Mutual as the employer of Lecky King and Stephan Hinkle 
served as the factual underpinnings of Plaintiff’s Complaint; furthermore, the allegations stated in the Complaint 
regarding these individuals are premised upon facts that exist in the public record. 
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State Farm Mutual Automobile Insurance said at least two employees who 
worked on Hurricane Katrina claims in Mississippi are targets of a criminal 
investigation. Alexis King and Lisa Wachter are being investigated by 
Mississippi Attorney General Jim Hood, and Mark Drain, a third employee, is 
expected to be subpoenaed by a federal grand jury, State Farm said in court filings 
for a related civil suit. 
  
In April, Hood said he had convened a grand jury to probe whether insurers 
improperly denied Katrina claims by pressuring engineering firms to change 
damage reports. The battles stem from whether damage was from wind or 
flooding. 
 

http://www.washingtonpost.com/wp-dyn/content/article/2006/10/04/AR2006100401823 pf.html 
 
Because Ms. King is a State Farm Mutual employee who was directly complicit in the fraud and 

injury inflicted upon Plaintiff, Plaintiff has properly stated claims against State Farm Mutual.   

 Additionally, Plaintiff’s allegation that State Farm Mutual breached its duty of good faith 

and fair dealing by denying Plaintiff’s insured loss directly implicates a State Farm Mutual 

employee, Stephan Hinkle, who developed a policy referred to as the ‘Hinkle Protocol.’  State 

Farm Mutual fails to acknowledge that Mr. Hinkle is a State Farm Mutual employee, but Mr. 

Hinkle’s own testimony establishes that he is employed by State Farm Mutual2: 

3   Q.    Which State Farm company are you 
4   employed by? 
5   A.    State Farm Mutual Automobile Insurance 
6   Company. 
7   Q.    You are not an employee of State Farm 
8   Fire & Casualty Company? 
9   A.    That's correct. 
 

Hinkle Deposition, p. 9 (Emphasis Added). 

 At his deposition, Mr. Hinkle admitted that his role in State Farm’s Katrina claims 

handling was anything but “back office” support for a subsidiary by a parent, as he and others 

went into the field and directed operations: 

                                                 
2 The deposition testimony of Stephan Hinkle is not taken from the instant case; the information advanced was in the 
public record prior to the filing of Plaintiff’s Complaint.   
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 Q.    When do you recall it was first 
10   discussed?  And the reason I'm asking for the date 
11   is because the memo itself is dated August 31, 
12   2005.  That would be just two days after Katrina 
13   landfalled in Mississippi. 
14       A.    We set up the staging area in 
15   Birmingham.  It was probably the 30th or the 31st. 
16   I drove there on the 30th from Duluth.  And at 
17   that -- that's where we staged to get into Biloxi. 
18   While there, those section managers that I just 
19   named and myself and others met and discussed 
20   various coverage issues and pretty much tried to 
21   organize how we were going to do this.  So there 
22   were discussions.  I'm not sure about exactly that 
23   memo itself, but I'm sure as soon as it was 
24   released it was discussed amongst the people I 
 
                                      245 
1 just mentioned. 
 

Hinkle Deposition, pp. 244-245 (Emphasis Added).   

 Mr. Hinkle’s involvement, and the involvement of other State Farm Mutual employees, 

was not isolated or inadvertent, but planned and ongoing: 

12   Mr. Hinkle, were you directly involved 
13   in the Katrina claim handling process? 
14       A.    Yes, I was on-site down there in Biloxi. 
15       Q.    From what dates 'til when? 
16       A.    Actually, from when it hit -- you want 
17   to know when I was Biloxi or when I was involved 
18   in the process? 
19       Q.    When you were first -- when you first 
20   had any involvement at all in Katrina, and then 
21   inclusively, how long were you there on-site? 
22       A.    Well, I attended a couple meetings 
23   before it hitted -- before it hit, by telephone. 
24       Q.    And where were those? 
 
                                      210 
 1       A.    I was here.  There were core group 
 2   meetings in Bloomington and in Duluth, Georgia. 
 3       Q.    And those were in preparation of 
 4   Katrina? 
 5       A.    Yes. 
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. . . 
                                      232 
 3   You drafted the 
 4   wind/water protocol -- 
 5       A.    Yes. 
 6       Q.    -- personally -- 
 7       A.    Yes. 
 8       Q.    -- right?  And when did you first start 
 9   drafting the wind/water protocol? 
10       A.    The first draft was done September 10th. 

 
Hinkle Deposition, pp. 209-210 and 232 (Emphasis Added).   
 
 In an attempt to avoid liability for its own employees’ direct involvement in Plaintiff’s 

injuries, State Farm Mutual cites as authority case law that is inapposite to the facts.  For 

example, State Farm Mutual directs the Court to Aguilar v. Allstate Fire & Casualty Ins. Co., et 

al., 2007 U.S. Dist. LEXIS 16073 (E.D. La. March 6, 2007).  However, the plaintiffs in Aguilar 

conceded that they were not injured by two of the Allstate entities they included as Defendants in 

their class complaint, and the plaintiffs admitted that those entities did not issue their contracts.  

Id. at *13.  Here, Plaintiff directly alleges that the injury was caused by a State Farm Mutual 

employee, Lecky King.  Moreover, pursuant to the Master Services Agreement, Plaintiff alleges 

that State Farm Mutual performed numerous activities that resulted in Plaintiff’s injuries, such as 

the issuance of the insurance policy.  And unlike the plaintiffs in Aguilar, Plaintiff in the instant 

case alleges that State Farm Mutual operates State Farm Fire in such a way as to make it State 

Farm Mutual’s alter ego or mere instrumentality.  Moreover, Plaintiff in the instant case traces 

the injuries directly to State Farm Mutual employees, State Farm Mutual insurance contracts and 

State Farm Mutual claims handling policies.  Because a parent corporation may be held liable for 

the wrongdoing of a subsidiary where the parent directly participated in the subsidiary’s 

unlawful actions, State Farm Mutual is properly included as a Defendant in this lawsuit.  See 

Esmark, Inc., v. NLRB, 887 F.2d 739, 756 (7th Cir. 1989).   
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 Continuing in its attempt to escape liability for the actions of its own employees, State 

Farm Mutual refers the Court to an Order (12/20/07) it recently issued in Perkins v. State Farm 

Gen. Ins. Co. et al., 1:07-cv-00116-LTS-RWH, Docket No. 78 (Exhibit B, Perkins Order).  Yet, 

as stated previously, State Farm Mutual fails to mention that in Perkins the Plaintiff never 

referred the Court to State Farm Mutual’s Agreement with State Farm Fire, which supports 

Plaintiff’s allegation that State Farm Mutual employees directly caused the injuries.  Plaintiff’s 

allegations of direct injuries by State Farm Mutual employees are sufficient to survive the 

dismissal standard that is applicable at the F.R.C.P. 12(b)(6) motion to dismiss stage of this 

litigation.  Perkins v. State Farm Gen. Ins. Co. et al. is thus simply inapplicable.  Finally, State 

Farm’s citation to this Court’s ruling in Perkins as support for its contention that it should not be 

included in this lawsuit is ironic considering State Farm’s disavowal of this Court’s rulings in 

other settings.  As State Farm urges this Court to apply its Perkins ruling in the instant case even 

though Perkins is distinguishable, it also asks the Court to ignore its previous ruling in McIntosh 

v. State Farm finding that State Farm had waived its right to seek a Motion to Disqualify 

Plaintiff’s counsel.  State Farm Mutual seeks to benefit from this Court’s off-point decisions 

when they are helpful to its position and ignore this Court’s clearly applicable rulings when those 

rulings are inconvenient to its aims.  Regardless of State Farm Mutual’s inconsistent citation to 

authority, State Farm Mutual is directly responsible for Plaintiff’s injuries and is properly 

included as a Defendant in this lawsuit.   

 As support for its argument that it cannot be held directly liable for injuries its employees 

have inflicted upon Plaintiff, State Farm Mutual cites to the indemnification clause in its Master 

Services Agreement with State Farm Fire.  State Farm Mutual argues that this indemnification 

clause prevents Plaintiff from bringing suit against State Farm Mutual when in fact the clause 

Case 1:07-cv-01273-HSO-RHW     Document 9      Filed 03/17/2008     Page 18 of 24



 19

merely states that if State Farm Mutual is held liable, State Farm Fire, which is the mere 

instrumentality of State Farm Mutual, will indemnify State Farm Mutual for any “liabilities, 

losses, damages, costs and expense.”  (Exh. A, Section 8(b)).  However, State Farm Mutual will 

be hard pressed to cite any authority for the idea that an indemnity clause prevents a third-party 

from suing an indemnified party.  Indeed, for State Farm Mutual to recover losses suffered by 

State Farm Mutual, there must first be a successful lawsuit against the company.  Without a 

plaintiff, there is no liability, and thus no need for indemnity between the companies.  See 

Restatement (Third) of Torts: Apportionment of Liability, § 22 (2007) (“A person seeking 

indemnity must prove that the indemnitor would have been liable to the plaintiff”).  The 

indemnity clause does not affect the relationship between State Farm Mutual and the Plaintiff, 

but rather the relationship between State Farm Mutual and State Farm Fire.  To be sure, an 

indemnification clause in no way shields State Farm Mutual from the possibility of suit when its 

employees directly injure a third party.  

 The Master Services Agreement suggests that State Farm Mutual not only issued 

Plaintiff’s insurance policy but also denied Plaintiff’s claim for a covered loss, breached the 

subject policy, breached its obligation to adjust the policy and determine the cause of Plaintiff’s 

loss, and disregarded the rights of Plaintiff.  Plaintiff’s Complaint alleges that a State Farm 

Mutual employee, Lecky King, conspired with other State Farm Mutual employees to deny 

Plaintiff’s valid hurricane claim and defraud Plaintiff.   

IV. PLAINTIFF PROPERLY STATES A CLAIM AGAINST STATE FARM MUTUAL FOR AIDING 
 AND ABETTING: CIVIL CONSPIRACY 
 
 Plaintiff alleges that Renfroe aided and abetted State Farm; Plaintiff also alleges that 

Renfroe, State Farm Mutual and State Farm Fire (the two State Farm entities being in actuality 

the same entity, as evidenced by the Master Services Agreement), as a consequence of this 
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aiding and abetting, engaged in a civil conspiracy.  Plaintiff states explicitly in his Complaint 

that “Defendant State Farm developed a pretextual basis for claim denial, relying in whole or 

part on actions of Defendants [referring to Renfroe].” (Comp., ¶ 149).  Plaintiff also asserts that 

State Farm Mutual and Renfroe acted together in a “common plan to obscure the true cause of 

the loss suffered by Plaintiff,” and that Renfroe “substantially assisted and encouraged 

Defendant State Farm in its fraudulent denial of Plaintiff’s insurance claim.”  (Comp., ¶¶ 151-

152).  Finally, Plaintiff alleges that State Farm Mutual and Renfroe “acted in concert pursuant to 

a common plan…in furtherance of a civil conspiracy to deny legitimate insurance claims…”  

(Comp., ¶ 149). 

 State Farm Mutual asserts that all of the foregoing allegations are insufficient to survive a 

motion to dismiss at the FRCP 12(b)(6).  State Farm Mutual is mistaken in its desire to 

overzealously apply the FRCP 12(b)(6) standard and avoid liability for its actions.  Plaintiff has 

pleaded the elements required to prove a civil conspiracy in Mississippi.  Plaintiff has alleged a 

combination of two or more persons (“…acted in concert with Defendant State Farm,” Comp. ¶ 

151), to accomplish an unlawful purpose or to accomplish a lawful purpose unlawfully 

(“fraudulent denial of Plaintiff’s insurance claim,” Comp. ¶ 152)).  Plaintiff has also alleged that 

the individuals who conspired together agreed to do so (“…common plan to obscure the true 

cause of the loss..,” Comp. ¶ 151)), and that there were damages as a result of the fraud (“in 

reckless disregard of the rights of the Plaintiff,” Comp. ¶ 153).  See Brown v. State, 796 So.2d 

223, 226-27 (Miss. 2001) (conspiracy is “..a combination of two or more persons to accomplish 

an unlawful purpose or to accomplish a lawful purpose unlawfully, the persons agreeing in order 

to form the conspiracy.”).  See also Gallagher Bassett Servs. v. Jeffcoat, 887 So.2d 777, 786 
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(Miss. 2004), citing Roussel v. Hutton, 638 So.2d 1305, 1315 (Miss. 1994) (“Where a civil 

conspiracy gives rise to damages, a right of recovery may arise.”). 

 Plaintiff alleges with specificity that State Farm Mutual directly participated in the 

fraudulent conduct that injured Plaintiff when State Farm Mutual combined with Renfroe to 

accomplish an unlawful purpose.  Plaintiff has alleged and intends to show at trial that State 

Farm Mutual and Renfroe agreed and conspired to fraudulently deny Plaintiff’s valid 

homeowners insurance claim, and Plaintiff suffered damages as a result.  The Agreement 

discussed in detail infra suggests that State Farm Mutual employees were integral to State 

Farm’s plan to deny Plaintiff’s valid homeowners claim and thus cause Plaintiff’s consequent 

injuries.  Moreover, as previously discussed and alleged by Plaintiff in the Complaint, a State 

Farm Mutual employee, Lecky King, directly conspired with Renfroe to injure Plaintiff.  For all 

of the foregoing reasons, Plaintiff has properly alleged a civil conspiracy against State Farm 

Mutual.   

CONCLUSION 

 The allegations advanced in Plaintiff’s Complaint adequately detail State Farm Mutual’s 

direct liability for Plaintiff’s injuries.  Plaintiff details the activities of State Farm Mutual 

employees and refers the Court to an agreement between State Farm Mutual and State Farm Fire 

that manifests the control State Farm Mutual exercises over its subsidiary.  State Farm Mutual is 

unable to meet the high burden it must overcome in order to advance a 12(b)(1) and 12(b)(6) 

motion to dismiss.  Based upon the allegations and evidence, Plaintiff has described a scheme 

showing State Farm Mutual’s direct liability for Plaintiff’s injuries and control of State Farm 

Fire.  As a result, Plaintiff should be permitted to include State Farm Mutual as a Defendant.  

Thus, Plaintiff respectfully requests that this Court deny State Farm Mutual’s Motion to Dismiss. 
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 Dated: March 17, 2008.    
      Respectfully submitted, 
 
                

/s/  David Neil McCarty 
      DAVID NEIL MCCARTY (MS Bar No. 101620) 
      Attorney for Plaintiff 
 
 
OF COUNSEL: 
 
Mary E. McAlister 
Derek A. Wyatt 
David Neil McCarty 
Nutt & McAlister, P.L.L.C. 
605 Crescent Boulevard, Suite 200 
Ridgeland, Mississippi 39157 
Telephone:  (601) 898-7302 
Facsimile:  (601) 898-7304 
 
Don Barrett 
David McMullan 
Barrett Law Offices, P.A. 
Post Office Box 987 
Lexington, MS 39095 
Telephone:  (601) 834-2376 
Facsimile:  (601) 834-2628 
 
Dewitt M. Lovelace 
Lovelace Law Firm, P.A. 
36474 Emerald Coast Parkway 
Suite 4202 
Destin, FL 32541 
Telephone: (850) 837-6020 
Facsimile:  (850) 837-4093 
 
Zach Butterworth 
Michael Hesse 
Gary Yarborough, Jr. 
Hesse & Butterworth, PLLC 
841 Highway 90 
Bay St. Louis, MS  39520 
Telephone:  (228) 466-0020 
Facsimile:  (228) 466-0550 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 17, 2008, I served the foregoing, via the Court’s ECF 

filing system, to all United States District Court, Southern District of Mississippi, Southern 

Division ECF system participants in this case, which includes the following: 

Don John W. Barrett 
dbarrett@barrettlawoffice.com 
 
Richard Runft Barrett 
rrbarrett@barrettlawoffice.com 
 
David Malcolm McMullan, Jr. 
dmcmullan@barrettlawoffice.com 
 
COUNSEL FOR PLAINTIFFS 
 
Hal S. Spragins 
sspragins@hickmanlaw.com  dcoleman@hickmanlaw.com 
dshanley@hickmanlaw.com  dsmith@hickmanlaw.com 
glewis@hickmanlaw.com  lawrencetucker@hickmanlaw.com 
mwheeler@hickmanlaw.com  nrifkind@hickmanlaw.com 
thill@hickmanlaw.com  tparker@hickmanlaw.com 
vburns@hickmanlaw.com 
 
Dion J. Shanley 
dshanley@hickmanlaw.com 

 
COUNSEL FOR STATE FARM FIRE & CASUALTY COMPANY  
 
Harry R. Allen 
hallen@achalaw.com   ascafide@achalaw.com 
sblackledge@achalaw.com 
 
Sherri L. Moore 
smoore@achalaw.com  ascafide@achalaw.com 
cnickoles@achalaw.com  mthomassie@achalaw.com 
sblackledge@achalaw.com  vkelly@achalaw.com 
 
Stephen W. Dummer 
summer@achalaw.com 

 
 COUNSEL FOR STATE FARM MUTUAL AUTOMOBILE INSURANCE 
 COMPANY  
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H. Hunter Twiford, III 
htwiford@mcglinchey.com  ebaine@mcglinchey.com 
kcallais@mcglinchey.com  mmason@mcglinchey.com 
wsims@mcglinchey.com 
 
David Aaron Norris 
dnorris@mcglinchey.com  ctodd@mcglinchey.com 
 
COUNSEL FOR E. A. RENFROE COMPANY, INC., GENE RENFROE, and JANA 
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/s/  David Neil McCarty 
      DAVID NEIL MCCARTY (MS Bar No. 101620) 
      Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

LOUISE PERKINS AND RICHARD PERKINS               PLAINTIFFS

V.            CIVIL ACTION NO. 1:07CV116-LTS-RHW

STATE FARM GENERAL INSURANCE COMPANY,          DEFENDANTS
STATE FARM FIRE AND CASUALTY COMPANY,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
AND HAAG ENGINEERING CO.

ORDER

There are several pending motions before the Court in this cause of action.  The issues
raised by them are not new to this Court.  Defendant State Farm General Insurance Company has
filed a [33] Motion to Dismiss for Lack of Standing; Defendant State Farm Fire and Casualty
Company has filed a [35] Motion to Strike Class and Other Allegations in the First Amended
Complaint and a [36] Motion for More Definite Statement; Defendant State Farm Mutual
Automobile Insurance Company has filed a [39] Motion to Dismiss Plaintiffs’ Trust Claims; and
Defendant Haag Engineering Co. has filed a [57] Motion to Dismiss, a [59] Motion for More
Definite Statement, and a [60] Motion to Strike.   

Plaintiffs’ [25] First Amended Class Action Complaint is forty pages long; it includes the
citation of legal authority usually found in briefs and other material more appropriately left to the
discovery process.  In other words, the Amended Complaint is hardly an illustration of Fed. R.
Civ. P. 8(a)’s admonition that a pleading which sets forth a claim for relief “shall contain . . . a
short and plain statement of the claim showing that the pleader is entitled to relief.” 

While there are plenty of documents attached to the Amended Complaint that have
nothing to do with Plaintiffs’ particular claim arising out of Hurricane Katrina, the insurance
policy issued to them (presumably by State Farm Fire and Casualty Company) is not.  The
Plaintiffs claim that the home they owned in Waveland, Mississippi, was destroyed by a tornado
and other high-velocity winds spawned by Hurricane Katrina.  They refer to the insurance entities
collectively as State Farm, who they say wrongfully denied their claim for insurance policy
benefits.

The First Amended Complaint added Defendants Haag Engineering Co. and E. A.
Renfroe & Company, Inc.  By [77] Order dated August 7, 2007, E. A. Renfroe was dismissed
without prejudice at Plaintiffs’ [76] request. 

EXHIBIT "B"
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It is well established that dismissal is proper only if it appears that the Plaintiffs can prove
no set of facts in support of their allegations that would entitle them to relief, Conley v. Gibson,
355 U.S. 41 (1957).  That is not an impossible burden to meet, especially given the state of the
First Amended Complaint and, as will discussed in more detail, given that class certification is
not warranted. 

The question whether the use of corporate forms will be respected is a matter of state law. 
United States v. Bestfoods, 524 U.S. 51, 118 S. Ct. 1876, 141 L. Ed. 2d 43 (1998).  Under
Mississippi law, in a contract case such as this, the general rule is that the corporate form will not
be disregarded unless the party seeking to pierce the corporate veil can show: 1) some frustration
of expectations regarding the party to whom he looked for performance; 2) the flagrant disregard
of corporate formalities by the defendant corporation and its principals; and 3) a showing of
fraud or other equivalent malfeasance on the part of the corporate shareholder.  Gray v.
Edgewater Landing, Inc., 541 So. 2d 1044 (Miss. 1989).  The rule of Mississippi law is the same
in tort claims: corporate forms are respected unless the form itself is used in an abusive way or to
accomplish an unlawful or fraudulent purpose.  Penn National Gaming, Inc. v. Ratliff, 954 So. 2d
427 (Miss. 2007).

   Plaintiffs’ allegations attempt to paint a complex civil conspiracy, but there are no
specific allegations of actionable misconduct by State Farm General Insurance Company or State
Farm Mutual Automobile Insurance Company.  The fraud claims are so general and conclusory
that they do not satisfy the requirements of Fed. R. Civ. P. 9(b).  Furthermore, there is no
contractual relationship between Plaintiffs and either of these State Farm entities.  There is no
evidence that the three named State Farm defendants have not respected the corporate form in
conducting their business, and there is no indication that the parent, State Farm Mutual
Automobile Insurance Company, has disregarded the formalities necessary to accomplish the
lawful purpose of maintaining these forms.  

The Court will not allow Plaintiffs to allege misconduct by two defendants not in privity
with them by the mere expedient of treating them collectively in framing their pleadings.  State
Farm Fire and Casualty Company has a contractual relationship with the Plaintiffs, owes
contractual obligations to them, and has the legal responsibility to fairly evaluate their claims in
good faith and respond appropriately.

Under the standards of Fed. R. Civ. P. 12, both State Farm General Insurance Company
and State Farm Mutual Automobile Insurance Company will be dismissed from this cause of
action.  These dismissals will be without prejudice to the right of the Plaintiffs to seek the
Court’s leave to file an amended complaint stating a valid cause of action against these two
corporations if there are facts in their case shown with particularity to support a recovery against
them.  It will not be acceptable for Plaintiffs to treat “State Farm” collectively in any future
pleadings, and with respect to the two dismissed State Farm defendants, Plaintiffs will be
required to make allegations against these defendants with reasonable specificity.  

This Court has denied two requests for class certification under Fed. R. Civ. P. 23, both in
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the litigation context, see Guice v. State Farm Fire and Casualty Co., No. 1:06cv1, and for
settlement purposes, see Woullard v. State Farm Fire and Casualty Co., No. 1:06cv1057.  The
Court remains convinced that class certification is not appropriate under any section of  Fed. R.
Civ. P. 23.  All class allegations will be dismissed, and Plaintiffs’ trust theories related to them
will, also.   

The Court will not dismiss claims against State Farm Fire and Casualty Company and
Haag Engineering Co..  The United States Magistrate Judge should schedule at his earliest
convenience a Case Management Conference in order to meet the objectives of Fed. R. Civ. P.
16.  This conference will be held with the understanding that this case will be limited to the facts
surrounding the Plaintiffs’ particular claim.  The Magistrate Judge may also consider the wisdom
of the Fed. R. Civ. P. 12(e) motions for a more definite statement (pending motions [36] [59]
will be denied without prejudice in light of the Court’s rulings) as to the claims against the
remaining defendants.  It should be pointed out that if Haag Engineering Co.’s claims that it had
no participation in the investigation of Plaintiffs’ claims are true (and the Court cannot find
anything now in the pleadings to indicate otherwise), then the Court will revisit dismissing Haag
as a defendant.  

Accordingly, IT IS ORDERED:

Defendant State Farm General Insurance Company’s [33] Motion to Dismiss is
GRANTED, and said defendant is hereby DISMISSED from this cause of action, WITHOUT
PREJUDICE.

Defendant State Farm Mutual Automobile Insurance Company’s [39] Motion to Dismiss
Plaintiffs’ Trust Claims is GRANTED, and said defendant is hereby DISMISSED from this
cause of action, WITHOUT PREJUDICE.

Defendant State Farm Fire and Casualty Company’s [35] Motion to Strike Class and
other Allegations in the Amended Complaint is GRANTED IN PART (as to class action
allegations, which are hereby DISMISSED) and DENIED IN PART, and said defendant shall
remain a defendant in this cause of action.

Defendant State Farm Fire and Casualty Company’s [36] Motion for More Definite
Statement is DENIED, WITHOUT PREJUDICE.

Defendant Haag Engineering Co.’s [57] Motion to Dismiss is DENIED, WITHOUT
PREJUDICE, and said defendant shall remain a defendant in this cause of action.

Defendant Haag Engineering Co.’s [59] Motion for More Definite Statement is
DENIED, WITHOUT PREJUDICE.

In light of the dismissal of class action allegations, Defendant Haag Engineering Co.’s
[60] Motion to Strike Class Allegations is also GRANTED, with all such class action claims
being hereby DISMISSED.
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SO ORDERED this the 7th day of December, 2007.

s/ L. T. Senter, Jr.
L. T. SENTER, JR.
SENIOR JUDGE
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