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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

 
   
IMPERIAL TRADING, ET. AL, : 
  : Case No. 2:06-cv-4262 
 Plaintiffs, : 
  :  
vs.  : Section R, Magistrate 4 
  : 
TRAVELERS PROPERTY CASUALTY : 
COMPANY OF AMERICA, : 
  : 
 Defendant. : 
 

DEFENDANT’S OPPOSITION TO PLAINTIFFS’  
MOTION FOR LEAVE TO INTERVIEW JURORS 

 
INTRODUCTION 

Plaintiffs’ motion to interview jurors is without merit as it is in direct conflict with 

controlling Fifth Circuit precedent which, for some inexplicable reason, is not even cited 

by Plaintiffs.  Plaintiffs state that they are “merely asking for the opportunity to inquire as 

to whether or not the verdict [they] received on the late afternoon of August 13, 2009 was 

unanimous, as required by Federal Rule of Civil Procedure 48.”  (See Plaintiffs’ Moving 

Brief at 7.)  The Fifth Circuit has, however, held that a verdict and its unanimity cannot 

be challenged when, as in this case, the jurors agreed to the verdict when polled.  See 

United States v. Ortiz, 942 F.2d 903, 913 (5th Cir. 1991) (holding that defendants could 

not challenge the unanimity of the verdict or claim that there was a clerical error in the 
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verdict where the jurors had agreed to the verdict when polled); United States v. Brito, 

136 F.3d 397, 414 (5th Cir. 1998) (“a verdict may not be challenged if the jurors were 

polled and agreed to the verdict”); United States v. Straach, 987 F.2d 232, 241-42 (5th 

Cir. 1993) (“a jury verdict cannot be challenged as nonunanimous if the jurors agreed to 

the verdict when polled”).  Given the Fifth Circuit’s holdings in Ortiz, Brito and Straach, 

no further analysis is required.  Plaintiffs’ motion is improper and should be denied. 

While Travelers believes that the Court need look no further than the Ortiz, Brito 

and Straach cases in denying Plaintiffs’ motion, it notes that there are additional grounds 

for denying Plaintiffs’ motion.  Plaintiffs’ request to interview the jurors is, for example, 

directly contrary to Federal Rule of Evidence (“F.R.E.”) 606(b), as F.R.E. 606(b) 

expressly precludes a juror from testifying about any claimed errors in the deliberative 

process.  Indeed, the Fifth Circuit has explained that “Congress has made the policy 

decision that the social costs of such error are outweighed by the need for finality to 

litigation, to protect jurors from harassment after a verdict is rendered, and to prevent the 

possible exploitation of disgruntled ex-jurors.”  Peveto v. Sears, Roebuck & Co., 807 

F.2d 486, 489 (5th Cir. 1987).   

Here, there is no dispute that each juror expressly stated that he or she agreed with 

the verdict when polled.  What each juror was actually, silently thinking when stating his 

or her agreement to the verdict when polled is a matter on which F.R.E. 606(b) expressly 

precludes inquiry.  Indeed, where jurors agree to a verdict when polled, they cannot later 

claim that the verdict contains a clerical error or was not unanimous.  See United States v. 

Ortiz, 942 F.2d 903, 913 (5th Cir. 1991); F.R.E. 606(b). 

Case 2:06-cv-04262-SSV-KWR     Document 372      Filed 08/27/2009     Page 2 of 22



 

 - 3 -

Plaintiffs’ motion is also improper as it is based upon the fatally flawed affidavits 

of Frederick Bailey III and Gabriel Corchiani.  These affidavits are based upon 

information Plaintiffs obtained in direct violation of Local Rule 47.5E.  Plaintiffs did not 

receive leave of court to interview any jurors, and should not be permitted to benefit from 

their own misconduct. In addition, Messrs. Bailey’s and Corchiani’s affidavits are 

inadmissible under F.R.E. 606(b) as they delve into the jury’s deliberative process, and 

should not therefore be considered by the Court.  

BACKGROUND 

 The jury rendered its verdict in this matter on Thursday, August 13, 2009.  In 

rendering its verdict, the jury answered written jury interrogatories signed by the 

foreperson.  (A copy of the signed Jury Interrogatories is attached hereto as Exhibit A.)  

After the verdict was read into the record, the Deputy Clerk asked the jury if the verdict 

read was their verdict, to which the jury unanimously answered “yes”: 

 THE DEPUTY CLERK:  Ladies and gentlemen of the jury, is this your verdict? 

 THE JURY:  Yes. 

(See Jury Verdict Transcript at 3, Exhibit B.)  Each of the jurors was then polled: 

 THE COURT:  Does counsel wish to have the jury polled? 

 MR. HUBBARD:  Yes, Your Honor. 

 (WHEREUPON the jury was polled.) 

THE DEPUTY CLERK:  All jurors polled and answered in the affirmative, 
Your Honor. 
 

(Id. at 3-4, Exhibit B) (emphasis added).  The Court accepted the verdict, and discharged 

the jury: 

 THE COURT:  I order the verdict made part of the record in this case. 

Case 2:06-cv-04262-SSV-KWR     Document 372      Filed 08/27/2009     Page 3 of 22



 

 - 4 -

Ladies and gentlemen, you have done your duty, and you are now free to 
go.  Again I want to thank you very much for your service in this matter.  I hope 
that it’s been something -- I can’t say it was fun, but at least you learned 
something about hurricane damage and the justice system.  We truly, truly 
appreciate your time and your attention.  Thank you very much. 

 
 THE DEPUTY CLERK:  All rise for the jury, please. 

 (WHEREUPON the jury was excused.) 

(Id. at 4, Exhibit B.) 

On the evening of August 13, 2009, after the jury rendered its verdict and had 

been discharged, Plaintiffs had substantive communications with two or more of the 

jurors in direct violation of Local Rule 47.5E.  Plaintiffs claim that one juror approached 

them, and admit that they made calls to one or more jurors as well.  (See Transcript from 

August 14, 2009 Proceedings before Judge Vance at 6-10, Exhibit C.)   

On Friday, August 14, 2009, the day after the verdict was rendered and the jury 

was discharged, this Court inquired about Plaintiffs’ above-referenced improper, 

substantive communications with certain of the jurors, and also explained that jurors 

Sarah Kimble and Saundra Duet had called the Court and stated that they personally had 

some confusion in their own minds about the way the verdict was calculated.  (See 

Transcript from August 14, 2009 Proceedings before Judge Vance at 4 and 10, Exhibit 

C.)  After considering this matter and discussing it with counsel, the Court determined 

that grounds did not exist for it to interview the jurors for the purpose of inquiring into 

the verdict.  (See Transcript from August 14, 2009 Proceedings before Judge Vance at 

13-15, Exhibit C.)   

Plaintiffs have now moved for leave to interview certain of the jurors themselves.  

They base their motion on their improper, substantive communications juror Sarah 
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Kimble, and have submitted affidavits from their employees, Gabriel Corchiani and 

Frederick Bailey III, stating that Ms. Kimble told them that “she did not understand how 

the numbers were calculated for the verdict, and she did not agree with the final numbers 

read in court.”  See Affidavit of Gabriel Corchiani at ¶ 4 (emphasis added); see also 

Affidavit of Frederick Bailey III at ¶ 3.  Plaintiffs have not submitted affidavits 

describing their improper communications with any jurors other than Ms. Kimble. 

Plaintiffs cannot, and do not, dispute that the jury unanimously affirmed its 

agreement with the verdict when the Deputy Clerk asked:  “Ladies and gentlemen of the 

jury, is this your verdict?”  In addition, Plaintiffs cannot, and do not, dispute that each 

juror expressly stated his or her agreement to the verdict when polled.  Plaintiffs simply 

allege that when one (or more than one) of the jurors stated his or her agreement to the 

verdict when polled, he or she may have actually, silently disagreed with the verdict in 

his or her own mind.   

Plaintiffs should not be permitted to sidestep this Court’s proper ruling by seeking 

to interview the jurors themselves.  Plaintiffs’ only possible basis for seeking to interview 

the jurors is to find out if any juror silently disagreed in his or her own mind with the 

verdict when he or she expressly agreed to the verdict when polled.  Such inquiry is, as 

set forth below, not warranted under the Fifth Circuit’s holdings in Ortiz, Brito and 

Straach, and is prohibited by F.R.E. 606(b).   

ARGUMENT 

 The Fifth Circuit strongly disfavors post-verdict juror interviews, and Local Rule 

47.5E prohibits such interviews absent leave of court for good cause shown.  Plaintiffs 
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cannot meet their burden of demonstrating good cause to be exempted from Local Rule 

47.5E’s prohibition on communications with jurors for at least three independent reasons. 

   First, the Fifth Circuit has expressly held that a jury verdict and its unanimity 

cannot be challenged when the jurors agreed to the verdict when polled.  Second, F.R.E. 

606(b) precludes Plaintiffs from inquiring into the deliberative process or into what any 

juror was actually, silently thinking when he or she stated his or her agreement to the 

verdict.  Third, Plaintiffs’ motion is based upon the fatally flawed affidavits of Frederick 

Bailey III and Gabriel Corchiani, regarding their improper discussions with juror Sarah 

Kimble.  These affidavits set forth information Plaintiffs obtained in direct violation of 

Local Rule 47.5E.  Plaintiffs should not be able to benefit from their violation of Local 

Rule 47.5E.  In addition, Messrs. Bailey’s and Corchiani’s affidavits are inadmissible 

under F.R.E. 606(b) as they delve into the jury’s deliberative process. 

I. The Fifth Circuit Strongly Disfavors Post-Verdict Juror Interviews 
 

Local Rule 47.5E states that “[u]nder no circumstances except by leave of court 

granted upon good cause shown shall any attorney or party to an action or anyone acting 

on their behalf examine or interview any juror.”  See Local Rule 47.5E (emphasis added). 

In Haeberle v. Texas International Airlines, 739 F.2d 1019 (5th Cir. 1984), the Fifth 

Circuit explained why post-verdict juror interviews are strongly disfavored: 

Federal courts have generally disfavored post-verdict interviewing of 
jurors.  We have repeatedly refused to “denigrate jury trials by afterwards 
ransacking the jurors in search of some new ground, not previously 
supported by the evidence, for a new trial.”  United States v. Riley, 544 
F.2d 242 (5th Cir. 1976), cert. denied, 430 U.S. 932, 97 S. Ct. 1154, 51 L. 
Ed. 2d 777 (1977).  Prohibiting post-verdict interviews protects the jury 
from an effort to find grounds for post-verdict charges of misconduct, 
reduces the “chances and temptations” for tampering with the jury, 
increases the certainty of civil trials, and spares the district courts time-
consuming and futile proceedings.  O’Rear v. Fruehauf Corp., 554 F.2d 
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1304, 1310 n.4 (5th Cir. 1977).  We have therefore uniformly refused to 
upset the denial of leave to interview jurors for the purpose of obtaining 
evidence of improprieties in the deliberations unless specific evidence of 
misconduct was shown by testimony or affidavit. 
 

Id. at 1021 (affirming denial of motion for leave to interview jurors).  As the Fifth Circuit 

made clear in Haeberle, it has repeatedly refused to upset a district court’s denial of leave 

to interview jurors.  See, e.g., United States v. Garza, 48 F.3d 530, 1995 WL 84099, at *4 

(5th Cir. 1995) (affirming denial of leave to interview jurors); Maldonado v. Missouri 

Pacific Railway Co., 798 F.2d 764, 769 (5th Cir. 1986) (same); United States v. Garcia, 

732 F.2d 1221, 1228-29 (5th Cir. 1984) (same); Wilkerson v. Amco Corp., 703 F.2d 184, 

186 (5th Cir. 1983) (same); O’Rear v. Fruehauf Corp., 554 F.2d 1304, 1309 (5th Cir. 

1977) (same); United States v. Riley, 544 F.2d 237, 241-42 (5th Cir. 1976) (same).   

Plaintiffs cite to only one case in which the court allowed a party to conduct post-

verdict juror interviews, i.e., Popeyes, Inc. v. Ycalwb, Inc., No. 87-4041, 1989 U.S. Dist. 

LEXIS 6792; 1989 WL 65606 (E.D. La. June 12, 1989).  Plaintiffs simply cite to this 

readily distinguishable case in a footnote (i.e., footnote 21), and provide no discussion of 

the issues presented in this case.  In Popeyes, the court (Livaudais, J.) made clear that the 

Eastern District of Louisiana “does not favor juror interviews.”  1989 U.S. Dist. LEXIS 

6792 at *1, citing Haeberle, 739 F.2d at 1021.  The defendants in that case had, however, 

conducted substantive ex parte interviews of the jurors without leave of court, and had 

prepared reports from these juror interviews which they refused to give to the plaintiffs 

on the basis of the attorney work product privilege.  The Court held that “[b]ecause the 

defendants were afforded an opportunity to interview the jurors ex parte, it would not 

serve the interests of justice to deny the plaintiff the same opportunity.”  1989 U.S. Dist. 

LEXIS 6792, *2.  Here, unlike in Popeyes, Travelers has not interviewed any jurors, and 
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has not received any information from any jurors regarding any aspect of the jury 

deliberations.1  (See Transcript from August 14, 2009 Proceedings Before Judge Vance at 

14, Exhibit C.)  The Popeyes case is therefore inapplicable. 

 The Fifth Circuit has explained that a court should not permit a party to interview 

jurors on matters beyond the scope of proper inquiry.  In Maldonado v. Missouri Pacific 

Railway Co., 798 F.2d 764 (5th Cir. 1986), the Fifth Circuit stated as follows:  

The district court did not abuse its discretion in denying the new trial 
motion or in denying defendant the opportunity to obtain a statement from 
[juror] Valdez.  Defendant made no suggestion to the court that [juror] 
Valdez would testify concerning any extraneous prejudicial information or 
outside influence on the jury.  [Juror] Valdez’s comments to Missouri 
Pacific’s attorney only concerned matters beyond the scope of proper 
inquiry.  Because the party seeking to question jurors post-verdict must 
make a “preliminary showing of misconduct,” Wilkerson v. Amco Corp., 
703 F.2d 184, 186 (5th Cir. 1983), the court acted within its discretion in 
denying the inquiry.  See also O’Rear v. Fruehauf Corp., 554 F.2d 1304, 
1309-10 (5th Cir. 1977). 
 

Id. at 769.  In this case, as in Maldonado, Plaintiffs are seeking to interview jurors on 

matters beyond the scope of proper inquiry.  As explained below, the Fifth Circuit’s 

holdings in Ortiz, Brito and Straach dictate that Plaintiffs should not be permitted to 

challenge the verdict or its unanimity, given that all jurors agreed to the verdict when 

polled.  In addition, F.R.E. 606(b) prohibits Plaintiffs from inquiring into the jury’s 

deliberations or into any juror’s mental processes.  Plaintiffs have no basis for inquiring 

into what any juror was actually, silently thinking in his or her own mind when he or she 

agreed to the verdict when polled.  

                                                 
1 As Travelers’ counsel, Ralph Hubbard, explained at the August 14, 2009 proceedings in this matter, 
Travelers has not interviewed any jurors.  Charles O’Reilly from Travelers, as Mr. Hubbard explained, 
mistakenly asked a juror if they could talk as everyone was leaving the courthouse at the conclusion of the 
trial, but Mr. Hubbard immediately informed Mr. O’Reilly that he could not talk to the jurors, and no 
substantive discussions whatsoever took place on any topic.  (See Transcript from August 14, 2009 
Proceedings Before Judge Vance at 14, Exhibit C.) 
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II. The Fifth Circuit Does Not Permit a Party to Challenge a Verdict or its 
Unanimity When the Jurors Agreed to the Verdict When Polled 

 
The Fifth Circuit has held that a verdict and its unanimity cannot be challenged 

where, as here, the jurors agreed to the verdict when polled.  In United States v. Straach, 

987 F.2d 232 (5th Cir. 1993), the jurors each agreed to a guilty verdict when polled.  

Thereafter, two jurors submitted affidavits stating that they had always maintained the 

defendant’s innocence during the jury’s deliberations.  The defendant moved for a 

mistrial, claiming that these juror affidavits established that he had been denied the right 

to a unanimous verdict. 

The district court denied the defendant’s motion for a mistrial because “at the 

time the verdict was rendered, each juror indicated that he or she agreed to the verdict.”  

Id. at 241.  The Fifth Circuit affirmed the defendant’s conviction, and held as follows: 

[A] jury verdict cannot be challenged as nonunanimous if the jurors 
agreed to the verdict when polled, unless some competent evidence is 
presented which does not involve delving into the jurors actual 
deliberations.  See, e.g., United States v. Gipson, 553 F.2d 453, 457 (5th 
Cir. 1977)(judge’s instruction to jury violated defendant’s right to a 
unanimous verdict), disapproved on other grounds, Schad v. Arizona, 115 
L. Ed. 2d 555, 111 S. Ct. 2491, 2498-99 (1991). 
 

Id. at 242 (emphasis added).  Here, the jurors agreed to the verdict when polled.  

Plaintiffs -- in direct conflict with the Fifth Circuit’s holding in Straach -- are seeking to 

delve into the jurors’ actual deliberations in an effort to challenge the unanimity of the 

verdict.  This is not allowed.  Id.  Plaintiffs have presented no competent evidence of a 

nonunanimous verdict which does not involve delving into the jurors’ actual 

deliberations. 

 In United States v. Brito, 136 F.3d 397, 414 (5th Cir. 1998), the jury found the 

defendant guilty, and the verdict and its unanimity was confirmed through a jury poll.  A 
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juror subsequently alleged, however, that her agreement to the verdict had been coerced 

through threats and insults she received from other jurors.  On this basis, the defendants 

moved for a new trial.  The district court denied the defendants’ motions for new trial.  

On appeal, the Fifth Circuit held that such denial was proper, stating in pertinent part as 

follows: 

Generally, a verdict may not be challenged if the jurors were polled and 
agreed to the verdict.  See United States v. Straach, 987 F.2d 232, 241-42 
(5th Cir. 1993).  This rule prevents courts from delving into the internal 
deliberations of the jury.  However, a juror may impeach the jury’s verdict 
with evidence that the verdict was influenced by outside sources.  See 
Mattox v. United States, 146 U.S. 140, 13 S. Ct. 50, 36 L. Ed. 917 (1892).  
Federal Rule of Evidence 606(b) specifically prohibits a juror from 
testifying on any matter that occurred during the jury’s deliberations 
unless it concerns improper extraneous information or outside influence. 
 
We have previously held that pressure from other jurors, such as the 
“coercion” at issue in this case, is not considered an “outside influence,” 
and an affidavit concerning such pressure is inadmissible.  See Straach, 
987 F.2d at 241-42 (5th Cir. 1993); United States v. Vincent, 648 F.2d 
1046, 1049-50 (5th Cir. 1981).  Because the affidavit in this case merely 
alleged internal coercion, it is inadmissible to support the Motions for 
New Trial, and thus the court did not abuse its discretion in refusing to 
consider this evidence and denying appellants’ motions for new trial. 
 

Id. at 414 (emphasis added).   

Plaintiffs’ reliance upon the Fifth Circuit’s decision in Fox v. United States, 417 

F.2d 84 (5th Cir. 1969), is misplaced.  Indeed, the Fox decision supports denial of 

Plaintiffs’ motion to interview jurors.  In Fox, a juror refused to verbally agree to the 

verdict when polled, opening up an inquiry into whether there had been a unanimous 

verdict.  The Fifth Circuit explained that “there was never any unanimity expressed in 

open court in the poll of the jury”, and took issue with the fact that the district court had 

not required a verbal response from the dissenting juror when he was polled.  Id. at 89.  

In this regard, the Fifth Circuit stated that “[i]t was the duty of the district court in polling 
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the jury to elicit a definite response and thereby eliminate all doubt as to whether the 

verdict of the jury is unanimous.”  Id.   

In this case, unlike in Fox, the jurors unanimously answered “yes” when asked by 

the Deputy Clerk “is this your verdict?”  In addition, when the jurors in this case were 

polled, each, unlike in Fox, stated that he or she agreed with the verdict.  As the Deputy 

Clerk stated on the record in this matter, “All jurors polled and answered in the 

affirmative, Your Honor.”  (See Jury Verdict Transcript at 3-4, Exhibit B) (emphasis 

added).  Under the Fifth Circuit’s holding in Fox (the case relied upon by Plaintiffs), such 

polling by this Court “eliminate[ed] all doubt as to whether the verdict of the jury [was] 

unanimous.”  Id. at 89.  Indeed, the Fifth Circuit has expressly stated that its holding in 

Fox does not permit a juror to later contradict his or her agreement to a verdict when 

polled in open court.  See United States v. Ortiz, 942 F.2d 903, 913 (5th Cir. 1991).   

In Ortiz, the jury returned guilty verdicts as to the four defendants.  The court 

polled each juror four times, one time for each defendant, and each juror stated his or her 

agreement with the verdict.  Id. at 910.  Nevertheless, three days later, a juror called the 

district court to state that she had never agreed to return a guilty verdict on several 

counts, and three jurors subsequently filed affidavits stating that they had not agreed to 

certain aspects of the guilty verdicts during deliberations.  The defendants moved for a 

new trial on the basis of the juror affidavits.  The district court rejected the defendants’ 

challenges to the guilty verdicts and their unanimity, and the Fifth Circuit affirmed the 

defendants’ convictions.  Given that each juror had affirmed the guilty verdicts when 

polled, the Fifth Circuit held that the exception it set forth in Fox had no application: 

In certain circumstances, the Fox exception may allow the court to 
consider jurors’ statements to determine whether a verdict was in fact 
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reached.   The exception, however, is not so broad as to allow a juror to 
contradict four earlier statements made by that juror [when polled] in open 
court, which unequivocally expressed agreement with the verdict. 
 

Id. at 913.  Here, where the jurors were polled and agreed to the verdict in open court, 

there is absolutely no basis for challenging the verdict or its unanimity as Plaintiffs seek 

to do.2  Id.; see also Brito, 136 F.3d at 414; Straach, 987 F.2d at 241-42. 

The Fifth Circuit’s holdings discussed above mandate that Plaintiffs’ motion to 

interview jurors be denied.  Indeed, Travelers believes that the Court need look no further 

than these decisions in denying Plaintiffs’ motion.  Travelers notes, however, that there 

are additional, independent grounds for denying Plaintiffs’ motion, as set forth below. 

III. F.R.E. 606(b) Precludes Plaintiffs from Challenging the Verdict  
 

Plaintiffs cannot, and do not, dispute that each of the jurors expressly agreed to 

the verdict when polled.  Plaintiffs apparently would like to prove, however, that when 

one (or more than one) of the jurors stated his or her agreement to the verdict when 

polled, he or she actually, silently disagreed with the verdict in his or her own mind.  This 

is exactly the type of evidence prohibited by F.R.E. 606(b). 

F.R.E. 606(b) provides, with three limited exceptions, that jurors cannot testify 

about jury deliberations.  This rule, as amended effective December 1, 2006, reads in 

pertinent part as follows: 

                                                 
2 Travelers notes that while the district court in Ortiz permitted certain juror interviews given the alleged 
“improprieties” during the jury deliberations in that case, the Fifth Circuit found such juror interviews to be 
entirely irrelevant to the issues of whether the verdict was unanimous or whether there was a clerical error 
in the verdict.  The Fifth Circuit, as explained above, found that because each of the jurors affirmed the 
verdict when polled, there was no basis for challenging the verdict or its unanimity.  Ortiz, 942 F.2d at 913.  
The Fifth Circuit’s holding in Ortiz therefore further demonstrates the futility of juror interviews in this 
case.  Indeed, as the Fifth Circuit held in Wilkerson v. Amco Corp., 703 F.2d 184, 186 (5th Cir. 1983), post-
verdict juror interviews should not be permitted where, as here, any information obtained in such 
interviews would be inadmissible under F.R.E. 606(b).  Id. at 186 (affirming denial of plaintiff’s request for 
post-verdict juror interviews “because any information the proposed inquiry might turn up would be 
inadmissible in a proceeding to set aside the jury’s verdict” under F.R.E. 606(b)). 
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FRE 606.  COMPETENCY OF JUROR AS WITNESS  
... 
 
(b) Inquiry into validity of verdict or indictment.  Upon an inquiry into 
the validity of a verdict or indictment, a juror may not testify as to any 
matter or statement occurring during the course of the jury's deliberations 
or to the effect of anything upon that or any other juror's mind or emotions 
as influencing the juror to assent to or dissent from the verdict or 
indictment or concerning the juror's mental processes in connection 
therewith.  But a juror may testify about (1) whether extraneous 
prejudicial information was improperly brought to the jury's attention, (2) 
whether any outside influence was improperly brought to bear upon any 
juror, or (3) whether there was a mistake in entering the verdict onto the 
verdict form.  A juror's affidavit or evidence of any statement by the juror 
may not be received on a matter about which the juror would be precluded 
from testifying. 

See F.R.E. 606(b).  As there is no evidence or claim of improper influence on a juror or 

of extraneous prejudicial information being brought to the jury’s attention, exceptions (1) 

and (2) are undisputedly not applicable here.  Plaintiffs claim, however, that exception 

(3), i.e., the “clerical error” exception, is implicated here.  (See Plaintiffs’ Moving Brief 

at 7.)  Plaintiffs are mistaken for at least three independent reasons.   

First, as explained in Argument Section II above, the jurors each agreed to the 

verdict when polled, barring Plaintiffs from challenging the verdict or its unanimity. 

Ortiz, 942 F.2d at 913; Brito, 136 F.3d at 414; Straach, 987 F.2d at 241-42.  Second, 

Plaintiffs have no basis for asserting that there was a clerical error in the verdict rendered 

in this matter.  In the affidavits filed in support of their motion, Plaintiffs simply allege 

that juror Sarah Kimble told them that “she did not understand how the numbers were 

calculated for the verdict, and she did not agree with the final numbers read in court.”  

See Affidavit of Gabriel Corchiani at ¶ 4 (emphasis added); see also Affidavit of 

Frederick Bailey III at ¶ 3.  Plaintiffs do not claim that Ms. Kimble told them that there 

was a clerical error in entering the verdict on the verdict form, and have provided no 
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support for a claim that there was a clerical error in entering the verdict on the verdict 

form.  Alleged confusion by one or more jurors about the way a verdict was calculated 

does not amount to a clerical error in entering a verdict on a verdict form.   

Third, Ms. Kimble’s alleged statements upon which Plaintiffs’ motion is based are 

inadmissible under F.R.E. 606(b), and therefore provide no basis for Plaintiffs’ motion.  

Ortiz, 942 F.2d at 913.  Any statement by Ms. Kimble or any other juror about any 

alleged confusion concerning the way the verdict was calculated delves directly into the 

jury’s deliberations and the juror’s mental processes, and is therefore expressly barred by 

F.R.E. 606(b). 

Exception (3) to F.R.E. 606(b) is a narrow exception that applies only where there 

was a clerical error in entering the verdict on the verdict form.  See Robles v. Exxon 

Corp., 862 F.2d 1201, 1208 fn.9 (5th Cir. 1989).  In amending Rule 606(b) to include 

exception (3) in 2006, the Advisory Committee on Evidence Rules specifically rejected a 

broader exception (previously adopted by some courts outside of the Fifth Circuit) that 

would have permitted inquiry into whether jurors made an error in their deliberations: 

In adopting the exception for proof of mistakes in entering the verdict on 
the verdict form, the amendment specifically rejects the broader exception, 
adopted by some courts, permitting the use of juror testimony to prove that 
the jurors were operating under a misunderstanding about the 
consequences of the result that they agreed upon.  See, e.g., Attridge v. 
Cencorp Civ. of Dover Techs. Int’l, Inc., 836 F.2d 113, 116 (2d Cir. 1987); 
Eastridge Development Co., v. Halpert Associates, Inc., 853 F.2d 772 
(10th Cir. 1988). 

 
See Advisory Committee Notes to F.R.E. 606(b), Exhibit D.  The Advisory Committee 

Notes specifically cite to the Fifth Circuit’s decision in Robles v. Exxon Corp., 862 F.2d 

1201 (5th Cir. 1989), as setting forth the proper interpretation of the “clerical error” 

exception, which has been codified as exception (3) to F.R.E. 606(b).  Id.   
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The plaintiff in Robles, Joanne Robles (“Robles”), sued Exxon Corporation 

(“Exxon”) for injuries she sustained as a result of a fall at an Exxon service station.  After 

the parties had rested, the district court instructed the jurors that if they found Ms. Robles 

to be more than 50% responsible for her injuries, she would be barred from any recovery 

from Exxon.  The jury unanimously found Ms. Robles to be 51% responsible for her 

injuries, and Exxon to be 49% responsible.  The court, before discharging the jury, 

observed that Ms. Robles would recover nothing based upon the jury’s verdict. 

Shortly after the jury was discharged, a marshal informed the judge that the jury 

forewoman thought there had been a “misunderstanding.”  Id. at 1203.  In response, the 

judge called the jurors back into the courtroom, and inquired about the 

“misunderstanding.”  The jurors explained that they thought Ms. Robles should be 

awarded some money, and that they incorrectly believed that if they found Ms. Robles to 

be 51% responsible for her injuries, that the judge would determine the amount of Ms. 

Robles’ recovery.  Given this misunderstanding, the district court instructed the jury to 

resume its deliberations.  The jury did so, and changed its verdict by finding Ms. Robles 

to be 49% at fault, and Exxon to be 51% at fault.  It awarded Ms. Robles $85,450.00, and   

Exxon appealed. 

The Fifth Circuit found that the district court erred in permitting inquiry into the 

validity of the verdict.  It reversed the judgment of the district court, and rendered 

judgment on the first verdict under which Ms. Robles recovered nothing.  In reaching its 

holding, the Fifth Circuit stated as follows: 

The district court was correct when it noted that we have held that rule 
606(b) does not bar juror testimony as to whether the verdict delivered in 
open court was actually that agreed upon by the jury.  See United States v. 
Dotson, 817 F.2d 1127, 1130 (5th Cir.), modified on rehearing, 821 F.2d 
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1034 (5th Cir. 1987); University Computing Co. v. Lykes-Youngstown 
Corp., 504 F.2d 518, 547-48 n.43 (5th Cir. 1974).  These holdings simply 
embody the sound reasoning that such inquiries are not directed at the 
"validity" of the verdict and thus are not covered by the rule.  In Dotson, 
we noted that the admission of such testimony was proper to investigate 
the possibility of "a clerical error in a verdict," not to investigate its 
"validity" in the sense of being correct or proper, and that the cases to 
which this exception would apply are "few and far between."  817 F.2d at 
1130. 
 
This is not such a case. The error here is not "clerical," as would be the 
case where the jury foreperson wrote down, in response to an 
interrogatory, a number different from that agreed upon by the jury, or 
mistakenly stated that the defendant was "guilty" when the jury had 
actually agreed that the defendant was not guilty.  Rather, the error alleged 
here goes to the substance of what the jury was asked to decide, 
necessarily implicating the jury's mental processes insofar as it questions 
the jury's understanding of the court's instructions and application of those 
instructions to the facts of the case. . . .  
 
We thus conclude that the only evidence that the jury misunderstood its 
instructions is deemed incompetent and inadmissible by rule 606(b), and 
should not have been heard or considered by the district court.  There 
being no other indication or argument that the jury's first verdict was 
deficient in any respect, rule 58(2) commands that judgment be entered on 
that verdict in favor of Exxon. 

 
See Robles, 862 F.2d at 1207-09 (footnotes omitted).  The Fifth Circuit has explained that 

Rule 606(b) “bars juror testimony regarding at least four topics:  (1) the method or 

arguments of the jury’s deliberations, (2) the effect of any particular thing upon an 

outcome in the deliberations, (3) the mindset or emotions of any juror during 

deliberations, and (4) the testifying juror’s own mental process during the 

deliberations.”  United States v. Ortiz, 942 F.2d 903, 913 (5th Cir. 1991) (emphasis 

added).   

In Peveto v. Sears, Roebuck & Co., 807 F.2d 486 (5th Cir. 1987), the Fifth Circuit 

explained the rationale for Rule 606(b)’s strict limitations on inquiry concerning a jury 

verdict.  In that case, the plaintiffs’ counsel asserted that at least four of the six jurors had 
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mistakenly agreed to a reduction in the amount of plaintiffs’ damages from $2,500,000 to 

$100,000.  The district court permitted plaintiffs’ counsel a hearing on this issue, and, 

after each of the jurors testified, acknowledged that the jurors were “obviously” confused.  

The district court refused, however, to alter or amend the judgment to reflect what the 

plaintiffs had termed the jury’s “true verdict.”  Id. at 488.  The plaintiffs appealed.  In 

affirming the judgment, the Fifth Circuit stated as follows: 

Of course, in the jury trial process there is always some danger that jurors 
will misunderstand the law or consider improper factors in reaching their 
verdict, but, by implementing Rule 606(b), Congress has made the policy 
decision that the social costs of such error are outweighed by the need for 
finality to litigation, to protect jurors from harassment after a verdict is 
rendered, and to prevent the possible exploitation of disgruntled ex-jurors. 

 
Id. at 489; see also United States v. D’Angelo, 598 F.2d 1002, 1004 (5th Cir. 1979) 

(stating that “[i]t is a peculiar facet of the jury institution that once a verdict is rendered, 

no judicial inquiry is permitted into the jury’s deliberative process ….”).   

Moreover, in United States v. Ortiz, 942 F.2d 903, 913 (5th Cir. 1991), the Fifth 

Circuit expressly held that the types of post-verdict juror statements at issue in this case 

cannot be the basis for asserting an alleged clerical error in the verdict.  In Ortiz, the jury, 

as explained above, rendered a verdict finding all four defendants guilty on certain 

counts.  Three jurors later filed affidavits stating that they had not agreed to the guilty 

verdicts as read in court, and that the jury had, in fact, voted to find at least one of the 

defendants not guilty on all counts.  Juror Emma Aguilar stated in her affidavit, for 

example, that “[w]hen we first voted on Ismael Soza we found him not guilty on all 

counts and then later without any additional vote the foreperson changed it to guilty.”  Id. 

at 912.  The jurors who prepared affidavits stated that they agreed to the guilty verdicts 

when polled because they were intimidated by the courtroom atmosphere.  Juror Gloria 
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Ann Reyes stated in her affidavit, for example, that “[w]hen we were polled I stated that 

it was my true verdict but only because I felt intimidated and that I might be subject to 

legal proceedings and ridiculed by the judge.”  Id.   

Based upon the three juror affidavits, which are quoted in the Fifth Circuit’s 

decision, the defendants in Ortiz argued that no verdict had been reached, and that they 

were also entitled to relief under the “clerical error” exception to Rule 606(b).  Id. at 913.  

The Fifth Circuit rejected these arguments, and affirmed the defendants’ convictions.  It 

held that the defendants could not claim that there was a clerical error in the verdict or 

that the verdict was not unanimous given that the jurors had agreed to the verdict when 

polled, and that the jurors’ post-verdict statements concerning these matters were barred 

by F.R.E. 606(b).  Id.   

 In this case, there is no dispute that each juror stated his or her agreement to the 

verdict in open court.  Indeed, after the verdict was read and the Deputy Clerk asked the 

jury “is this your verdict”, the jurors unanimously answered “yes.”  Moreover, each juror 

was polled, and each expressly stated that he or she agreed with the verdict.  As set forth 

above, F.R.E. 606(b) precludes inquiry into the deliberative process or into what any 

juror was actually, silently thinking in his or her own mind when he or she agreed to the 

verdict when polled.  Ortiz, 942 F.2d at 913.  Juror Sarah Kimble’s alleged statements to 

Plaintiffs are clearly barred by F.R.E. 606(b) and controlling Fifth Circuit precedent.  Ms. 

Kimble’s alleged statement that she did not agree to the verdict is entirely irrelevant, as it 

cannot be disputed that she did agree to the verdict when polled.  Id.; see also Brito, 136 

F.3d at 414; Straach, 987 F.2d at 241-42.  Moreover, Ms. Kimble’s alleged statement that 

“she did not understand how the numbers were calculated for the verdict” (see Affidavit 
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of Gabriel Corchiani at ¶ 4, emphasis added), delves directly into her mental processes 

and the jury’s deliberations, and is thus barred by F.R.E. 606(b).  Such statements by any 

other juror would, for the same reasons, be barred by F.R.E. 606(b).  Plaintiffs have 

provided the Court with no evidence that it can properly consider in support of their 

motion to interview jurors. 

 In arguing that they should be permitted to interview jurors, Plaintiffs rely upon 

the Second Circuit’s decision in Attridge v. Cencorp Div. of Dover Tech. Int’l, Inc., 836 

F.2d 113, 116 (2d Cir. 1987).  (See Plaintiffs’ Moving Brief at 7.)  However, both the 

Fifth Circuit and the Advisory Committee on Evidence have rejected the Attridge 

decision.   

In Attridge, the court allowed the jury to correct an error it made in calculating the 

verdict through post-verdict juror testimony.  In Robles v. Exxon Corp., 862 F.2d 1201, 

1206-07 (5th Cir. 1989), the Fifth Circuit compared the Second Circuit’s holding in 

Attridge with its own holding in Peveto, where, as explained above, it held that F.R.E. 

606(b) precludes juror testimony regarding a mistake in arriving at the verdict amount.  

In comparing the Attridge and Peveto cases, the Fifth Circuit expressly rejected the 

Attridge case relied upon by Plaintiffs here.    

[W]e held [in Peveto] that because the only evidence that the jury was 
“confused” -- in the same manner that the Attridge jury was “confused” -- 
as to the meaning or application of their instructions necessarily went to 
the jury’s “mental processes,” it was forbidden by rule 606(b). 
 
In our view, therefore, Peveto and Attridge are irreconcilable.  Because 
Peveto is controlling, however, and because the district court’s attempts to 
distinguish the two cases are unavailing, the district court erred by 
following the holding of another circuit in preference to our previous 
decision. 
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Id. at 1207 fn.5.  In amending F.R.E. 606(b) in 2006, the Advisory Committee on 

Evidence similarly rejected the reasoning of the Attridge case.  As set forth above, the 

Advisory Committee notes on this point state as follows:   

In adopting the exception for proof of mistakes in entering the verdict on 
the verdict form, the amendment specifically rejects the broader 
exception, adopted by some courts, permitting the use of juror testimony 
to prove that the jurors were operating under a misunderstanding about the 
consequences of the result that they agreed upon.  See, e.g., Attridge v. 
Cencorp Civ. of Dover Techs. Int’l, Inc., 836 F.2d 113, 116 (2d Cir. 
1987); Eastridge Development Co., v. Halpert Associates, Inc., 853 F.2d 
772 (10th Cir. 1988).   

See Advisory Committee Notes to F.R.E. 606(b), Exhibit D (emphasis added).   

 Plaintiffs’ motion is based upon a misunderstanding of Rule 606(b), and of 

controlling Fifth Circuit precedent concerning the application of Rule 606(b).  Indeed, 

controlling Fifth Circuit precedent requires that Plaintiffs’ motion be denied. 

IV. The Court Should Deny Plaintiffs’ Motion on the Independent Ground that 
it is Based Upon Fatally Flawed Affidavits 

 
 The Court should deny Plaintiffs’ motion on the independent ground that it is 

based upon the fatally flawed affidavits of Frederick Bailey III and Gabriel Corchiani.  

Neither Mr. Bailey nor Mr. Corchiani sought leave of court prior to interviewing juror 

Sarah Kimble, and there can be no dispute that they therefore violated Local Rule 47.5E.  

The information contained in Messrs. Bailey’s and Corchiani’s affidavits was therefore 

undisputedly obtained in direct violation of Local Rule 47.5E.  The Court should not 

allow Plaintiffs to benefit from their own officer’s/employee’s misconduct. 

 In addition, Messrs. Bailey’s and Corchiani’s affidavits are inadmissible under 

F.R.E. 606(b), as Rule 606(b) prohibits jurors from testifying as to jury deliberations or 

their mental processes in connection therewith.  The Court should not therefore consider 

Messrs. Bailey’s and Corchiani’s affidavits.  See F.R.E. 606(b) (“A juror's affidavit or 
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evidence of any statement by the juror may not be received on a matter about which the 

juror would be precluded from testifying.”); see also Brito, 136 F.3d at 414 (holding that 

the district court properly refused to consider an affidavit that was inadmissible under 

F.R.E. 606(b)); Wilkerson v. Amco Corp., 703 F.2d 184, 186 (5th Cir. 1983) (affirming 

denial of plaintiff’s request for post-verdict juror interviews “because any information the 

proposed inquiry might turn up would be inadmissible in a proceeding to set aside the 

jury’s verdict” under F.R.E. 606(b)).3  

CONCLUSION 

For each of the foregoing reasons, Travelers respectfully requests that the Court 

deny Plaintiffs’ motion for leave to interview jurors. 

Respectfully submitted, 

           /s/Joseph P. Guichet  
Ralph S. Hubbard III, T.A., #7040 
Joseph P. Guichet, #24441 
Brad E. Harrigan, #29592 
LUGENBUHL, WHEATON, PECK,  
RANKIN & HUBBARD 
601 Poydras St., Suite 2775 
New Orleans, LA 70130 
Telephone:  (504) 568-1990 

                                                 
3 Plaintiffs, in a footnote near the end of their brief, state that the “the first amendment rights of the jurors 
who want to speak with undersigned counsel regarding the matter at issue may be impinged if the court 
does not grant leave for counsel to interview and examine jurors.”  (See Plaintiffs’ Moving Brief at page 7, 
fn28) (emphasis added).  Plaintiffs do not have standing to assert claims on behalf of jurors, and, in any 
event, Plaintiffs have provided absolutely no supporting facts or law for this contention.  Moreover, Fifth 
Circuit case law does not support Plaintiffs’ claim.  In Haeberle v. Texas International Airlines, 739 F.2d 
1019, 1022 (5th Cir. 1984), the Fifth Circuit addressed a first amendment claim by a litigant and its 
counsel, and held that “[t]he first amendment interests of both the disgruntled litigant and its counsel in 
interviewing jurors in order to satisfy their curiosity and improve their advocacy are limited.  We agree 
with the district court’s implicit conclusion that those interests are not merely balanced but plainly 
outweighed by the jurors’ interest in privacy and the public’s interest in well-balanced justice.”  Id. at 1022.  
Here, the public’s interest in well-balanced justice is far outweighed by any juror’s interest in talking to 
Plaintiffs’ counsel.  With respect to the public’s interest in well-balanced justice, the Fifth Circuit stated in 
Haeberle, for example, that “[p]rohibiting post-verdict interviews protects the jury from an effort to find 
grounds for post-verdict charges of misconduct, reduces the ‘chances and temptations’ for tampering with 
the jury, increases the certainty of civil trials, and spares the district courts time-consuming and futile 
proceedings.”  Id. at 1021. 
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       - and - 
 
      Stephen E. Goldman (pro hac vice) 
      John P. Malloy (pro hac vice) 
      Christopher R. Perry (pro hac vice) 
      ROBINSON & COLE LLP 
      280 Trumbull Street 
      Hartford, CT 06103 
      Telephone:  (860) 275-8200 
      Facsimile:  (860) 275-8299 

       
Attorneys for Travelers Property Casualty 
Company of America 
 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing has been served upon all counsel of 

record by electronic notice from the Court’s CM/ECF Filing System, this 27th day of 

August, 2009. 
 

           /s/ Joseph P. Guichet   
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