
 IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 
 SOUTHERN DIVISION 
 
DANIEL B. O’KEEFE,  
CELESTE A. FOSTER O’KEEFE, 
AND THE DANCEL GROUP, INC. PLAINTIFFS 
 
VS.  CAUSE NO. 1:08cv600-HSO-LRA 
 
STATE FARM FIRE & CASUALTY 
COMPANY and MARSHALL J. ELEUTERIUS and  
JOHN AND JANE  DOES A, B, C, D, E, F, G and H DEFENDANTS 
 

PLAINTIFFS’ MOTION TO ALTER OR AMEND THE FINDINGS AND/OR 
JUDGMENT OF THE COURT; FOR A NEW TRIAL ON;  

AND/OR SEEKING RELIEF FROM THE COURT’S 
[214] ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFFS’ MOTION 

TO AMEND AND DENYING AS MOOT PLAINTIFFS’ MOTION TO EXPEDITE 
 

COME NOW THE PLAINTIFFS, by and through Counsel, and pursuant to Federal 

Rules of Civil Procedure Rules 52(b), 59(e), and 60, and respectfully requests this Court to alter 

or amend its findings and/or judgment set forth in the Court’s [214] Order Granting in Part 

Plaintiffs’ Motion to Amend . . .; as follows: 

I.  REQUEST FOR HEARING AND ORAL ARGUMENT 

1. Pursuant to Rule 7.2(F)(1) of the Uniform District Court Rules, Plaintiffs respectfully 

request the Court conduct a Hearing, and consider and allow oral argument on the relief 

requested by the Plaintiffs herein.  Plaintiffs ask the Court to please set this matter for Hearing as 

soon as Counsel may be heard. 

II.  INTRODUCTION 

2. Plaintiffs are seeking reconsideration and/or amendment of this Honorable Court’s Order 

to prevent a miscarriage of justice in this cause.  Plaintiffs respectfully submit that, in light of the 

facts placed before the Court in support of Plaintiffs’ motion for leave to amend to add State 
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Farm Mutual as a party Defendant, denying the Plaintiffs the right to do so is akin to allowing a 

puppet to stand trial for alleged heinous misdeeds while ignoring the puppeteer at the other end 

of the strings. 

III.  STANDARD 

3. Properly used, motions for reconsideration serve to ensure judicial accuracy.  Willy v. 

Coastal Corp., 503 U.S. 131, 112 S.Ct. 1076, 1081, 117 L.Ed.2d 280 (1992) (“Courts do make 

mistakes . . . .”).  “Judges are not omniscient, and ‘in any given opinion, [a court] can 

misapprehend the facts. . . .or even overlook important facts or controlling law.’” In re Sulfuric 

Acid Antitrust Litig., 2006 WL 2501473 (N.D. Ill. 2006), quoting, Olympia Equipment v. 

Western Union, 802 F.2d 217, 219 (7th Cir. 1986).   

4. This Court holds that a Motion to Reconsider is generally reviewed, however,   

under either Rule 59(e), as [a] motion to ‘to alter or amend judgment’, or  Rule 
60(b), [a] motion for ‘relief from judgment’. . . . [Where] the Motion [is] served 
within ten days of the Court’s Order, as prescribed by Federal Rules of Civil 
Procedure 59(e) and 6(a)(2), the Court reviews it pursuant to Rule 59(e). 
 

Fowler vs. State Farm Fire & Cas. Co., 2008 WL 3540180 (S.D. Miss. 2008) (citations omitted).  

Plaintiff brings the subject Motion to alter or amend the Court’s Judgment pursuant to Rule 52, 

59; and/or to seek relief pursuant to Rule 60.  Plaintiff’s Motion is being filed within ten (10) 

days of the Court’s Memorandum Opinion as calculated by the referenced Rules.  Federal Courts 

in Mississippi have enumerated four (4) grounds that support a Rule 59(e) Motion: 

The permissible grounds for granting a request to alter or amend a judgment 
under Rule 59(e) are as follows:  (1) to correct manifest errors of law or fact upon 
which judgment is based; (2) the availability of new evidence; (3) the need to 
prevent manifest injustice; and (4) an intervening change in controlling law. 
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Shelter Ins. Co. vs. Mercedes Benz, USA, 2006 WL 160 1770 (N.D. Miss. 2006) (citations 

omitted).  This Court has alternatively condensed grounds that support a Rule 59(e) Motion into 

three (3) considerations:  

. . . (1) an intervening change in controlling law, (2) the availability of new 
evidence not previously available, and (3) the need to correct a clear error of law 
or prevent manifest injustice. 
 

Atkins v. Marathon LeTourneau Co., 130 F.R.D. 625, 626 (S.D. Miss. 1990).   

5. This Court “has considerable discretion in deciding whether to reopen a case under 

Rule 59(e),” and may do so for a variety of reasons in order “to render just decisions on the basis 

of all the facts.”  Edward H. Bohlin Co. v. Banning Co., 6 F.3d 350, 355 (5th Cir. 1993) 

(emphasis added).  A motion for reconsideration is appropriate “where, . . ., the court has 

patently misunderstood a party, or has made a decision outside the adversarial issues presented. . 

. ., or has made an error not of reasoning but of apprehension.”  Above The Belt, Inc. v.  Mel 

Bohannan Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983).   

6. As discussed below, it appears the Court may have inadvertently overlooked critical 

evidence demonstrating why State Farm Mutual should be added as a party Defendant to this 

cause.  Plaintiff respectfully contends the present Motion should be granted in order to allow the 

Court to address critical, material issues of fact that are not addressed in the current Order; to 

correct errors of law resulting from the fact the Order does not address the totality of 

circumstances; to prevent manifest injustice; and to ensure that the Court’s ruling is a just 

resolution based upon “all the facts”. 

7. Should the Court elect to consider Plaintiff’s Motion pursuant to Fed.R.Civ.P. 60, 

Plaintiff respectfully submits the relief they are requesting is appropriate under sub-parts (b)(1) 
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and/or (b)(2), for the same reasons set forth above and below.  Additionally, and in the 

alternative, the relief requested by the Plaintiffs is appropriate pursuant to Fed.R.Civ.P. 60(b)(6): 

Rule 60(b)(6) ‘is a grand reservoir of equitable power to do justice in a particular 
case when relief is not warranted by the preceding clauses.  The broad language 
of clause (6) gives the courts ample power to vacate judgments whenever such 
action is appropriate to accomplish justice. . . . The discretion under 60(b)(6) is 
said to be especially broad because relief may be granted under it ‘when 
appropriate to accomplish justice.’ 
 

Harrell vs. DCS Equipment Leasing Corp., 951 F.2d 1453, 1458 (5th Cir. 1992).   

8. Plaintiffs’ are also seeking relief under Fed. R. Civ. P. 52(b).  Specifically, the 

Plaintiff is asking the Court to amend its Order to address what Plaintiff contends are critical 

facts in the Record not addressed in the initial Memorandum Opinion, and to make findings and 

rulings of law thereon as set forth herein below. 

IV.  ARGUMENT 

9. The Court’s Order does not address or discuss proposed claims against State Farm 

Mutual in Plaintiffs’ proposed Amended Complaint that are unique to this Court’s consideration 

of prior efforts to add State Farm Mutual as a party in Katrina Litigation.  Specifically, the 

Court’s Order does not address Plaintiffs’ claims that State Farm Mutual was the “co-principal” 

of State Farm Fire with regard to the adjustment, handling and claims decisions made on the 

subject claims. 

10. In Fonte vs. Audubon Ins. Co., 8 So.3d 161, (Miss. 2009)1, the Mississippi Supreme 

Court confirmed the viability of claims in the context of a dispute over the handling of an 

insurance claim against a Defendant that is not a party to the insurance contract – even where 

that Defendant’s conduct may not rise to the level of gross negligence – if the insured alleges 

that the Defendant acted as the co-principal of the Insurer.  Plaintiffs have made just such claims 
                                                           
1   Opinion attached as “Exhibit 1”. 
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against State Farm Mutual in their proposed Amended Complaint.  As the Mississippi Supreme 

Court confirmed in Fonte, such claims are valid under controlling Mississippi law, and present 

questions of fact that must be resolved by a Jury:   

The Fontes assert that Audubon was a co-principal with MWUA, and therefore, 
Audubon can be held liable under a negligence standard. Audubon was acting as 
the servicing insurer for MWUA at the time of Hurricane Katrina. As a servicing 
insurer, Audubon provided service on MWUA policies by issuing policies on 
behalf of MWUA, adjusting claims, and providing full claim supervision. MWUA 
owned the files, records, and data obtained or created by Audubon in performance 
of its duties for MWUA. However, the contract between Audubon and MWUA, 
the “Servicing Insurer Agreement,” does not provide MWUA with surmountable 
control over Audubon's operations and obligations under the contract. 
 
This Court has adopted a non-exclusive list of factors for determining whether an 
agency relationship exists: 
Whether the principal master has the power to terminate the contract at will; 
whether he has the power to fix the price in payment for the work, or vitally 
controls the manner and time of payment; whether he furnishes the means and 
appliances for the work; whether he has control of the premises; whether he 
furnishes the materials upon which the work is done and receives the output 
thereof, the contractor dealing with no other person in respect to the output; 
whether he has the right to prescribe and furnish the details of the kind and 
character of work to be done; whether he has the right to supervise and inspect the 
work during the course of employment; whether he has the right to direct the 
details of the manner in which the work is to be done; whether he has the right to 
employ and discharge the subemployees and to fix their compensation; and 
whether he is obliged to pay the wages of said employees. 
 
(citations omitted) “Control and the rights to control are key to determining 
whether an agency relationship exists.” (citations omitted). Although the contract 
between MWUA and Audubon gives MWUA ownership of “all files, records, and 
data obtained or created” by Audubon, it does not give MWUA the explicit 
authority to supervise Audubon's work under the contract. Thus, Audubon is 
given a great deal of autonomy in performing its duties. As such, a genuine issue 
of material fact exists as to whether MWUA had the necessary control over 
Audubon required for a principal-agent relationship to exist. 
 
Ultimately, this is an issue for a jury to decide. “The determination of whether an 
agency relationship exists is a question of fact for the jury,” and not a question of 
law. (citations omitted)  Therefore, as to this issue, we must remand this case to 
the trial court for determination by a jury. 
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Fonte, at ¶ 9-10.    

11. Plaintiffs’ “co-principal” claims against State Farm Mutual are not based upon 

conjecture, but upon facts and evidence that were incorporated into Plaintiffs’ Motion for Leave 

to File Amended Complaint.  Plaintiffs attached the “Master Services Agreement” between State 

Farm Fire and State Farm Mutual as “Exhibit 4” to their Motion, and demonstrated that this 

agreement is very similar to the agreement that bound Audubon to potential liability (subject to 

the Jury’s conclusions) in Fonte.  Though that agreement, State Farm Mutual assumed 

multiple duties related to the sale, administration and claims handling under the policies of 

insurance that are the subject of this litigation – yet State Farm Fire did not retain meaningful 

control over State Farm Mutual’s execution of those duties.  Rather, State Farm Mutual was 

granted considerable autonomy with regard to the manner in which it devised claims procedures 

and directed and handled the adjustment (and denial) of Plaintiffs’ claims.  Paired with the other 

facts discovered through similar litigation by Counsel for Plaintiffs (which were incorporated 

and supported by un-refuted evidence attached to Plaintiffs’ Motion), this Master Services 

Agreement demonstrates State Farm Mutual is the co-principal with State Farm Fire with regard 

to the handling of Plaintiffs’ Katrina claims under the subject policies of insurance.  Plaintiffs 

respectfully submit that the Court’s Order, which does not acknowledge the existence of 

Plaintiffs’ “co-principal” claims despite setting forth a number of claims Plaintiffs are attempting 

to make against State Farm Mutual, should be reconsidered so this claim can be addressed; and 

that Plaintiffs’ should be allowed to add State Farm Mutual as Defendant in this cause to pursue 

such claim(s). 

12. Additionally, the Court’s Order does not address the evidence set forth in Plaintiffs’ 

motion in support of Plaintiffs argument that, even if State Farm Mutual were found not be the 
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“co-principal” of State Farm Fire, it could be found individually liable for gross negligence in 

that State Farm Mutual controlled the adjustment (and ultimate denial) of Plaintiffs’ claims.  

Under controlling Mississippi law, it is clear that an insurance “adjuster, agent or other similar 

entity” can incur individual liability when its “conduct constitutes gross negligence, malice or 

reckless disregard for the rights of the insured.”  Gallagher Basset Services, Inc. vs. Jeffcoat, 887 

So.2d 777, ¶ 25 (Miss. 2004).  Plaintiffs presented the Court with un-refuted evidence, in 

support of their timely motion to add State Farm Mutual as a party Defendant, that (1) State 

Farm Mutual Automobile Insurance Company, through its agents, representatives, and/or 

employees was responsible for drafting and implementing the policies and procedures, including 

but not limited to, the contract altering claims instructions set forth in the Wind / Water Protocol, 

written by State Farm Mutual and used on ALL Katrina claims in Mississippi, including on the 

Plaintiffs’ claims; (2) Many of the individuals who made or participated in the ultimate denial of 

Plaintiffs’ claims were agents, representatives, and/or employees of State Farm Mutual 

Automobile Insurance Company; and (3) State Farm Mutual Automobile Insurance Company 

has been in charge of post-litigation decisions involving this case, and similarly situated cases.   

13. It is this evidence that sets Plaintiffs’ effort to add State Farm Mutual as a party 

Defendant in this case apart from the “consistently rejected” efforts of other Plaintiffs referenced 

by the Court – and which makes Plaintiffs’ claims in this case more akin to the claims in Guice 

vs. State Farm, et al., Civil Action No. 1:06-cv-1-LTS-RHW and Marion vs. State Farm, Civil 

Action No. 1:06-cv-969-LTS-RHW, where this Court did grant Motions to Amend to add State 

Farm Mutual as a party. 
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V.  CONCLUSION 

14. Plaintiffs respectfully submit that reconsideration of the Court’s [214] Order is 

necessary to correct manifest errors of law and fact (premised on overlooking critical claims and 

facts set forth in Plaintiffs’ Motion and proposed Amended Complaint), and to prevent manifest 

injustice, for the reasons set forth above.  Specifically, Plaintiffs request this Court enter a new 

Order GRANTING Plaintiffs’ Motion for Leave to File Amended Complaint in full. 

15. Because of the complete and concise argument contained herein above, the Plaintiffs 

respectfully request they be excused from the filing of a supporting memorandum. 

  Respectfully submitted, this the 4th day of September, 2009.  

  

      DANIEL B. O’KEEFE,  
      CELESTE A. FOSTER O’KEEFE, and 
      DANCEL GROUP, INC., PLAINTIFFS 
 
 

By:  Christopher C. Van Cleave     
Christopher C. Van Cleave, (MSB #10796) 

 
Clyde H. Gunn, III, (MSB #5074) 
Christopher C. Van Cleave, (MSB #10796) 
W. Corban Gunn, (MSB #101752) 
David N. Harris, Jr. (MSB# 100790) 
CORBAN, GUNN & VAN CLEAVE, PLLC 
P.O. Drawer 1916 
Biloxi, Mississippi 39533-1916 
Telephone: (228) 432-7826 
Facsimile:  (228) 456-0998 
christopher@cgvclaw.com 

Case 1:08-cv-00600-HSO-LRA     Document 216      Filed 09/04/2009     Page 8 of 9



 9

 CERTIFICATE OF SERVICE 
 

I, undersigned counsel of record, hereby certify that I have this day electronically filed 

the foregoing with the Clerk of the Court using the EFC system which sent notification of such 

filing to the following: 

 
B. Wayne Williams, Esq. 
Dan W. Webb, Esq. 
Roechelle R. Morgan, Esq. 
Paige C. Bush, Esq. 
Webb, Sanders & Williams, PLLC 
363 North Broadway 
Post Office Box 496 
Tupelo, Mississippi 38802 
(662) 844-2137 (off) 

 
wwilliams@webbsanders.com 
RRM@webbsanders.com 
 
This the 4th   day of September, 2009. 
 

 
 

 /s/ Christopher C. Van Cleave   
      CHRISTOPHER C. VAN CLEAVE 
 

 

Case 1:08-cv-00600-HSO-LRA     Document 216      Filed 09/04/2009     Page 9 of 9



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 1 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 2 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 3 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 4 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 5 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 6 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 7 of 8



Case 1:08-cv-00600-HSO-LRA     Document 216-2      Filed 09/04/2009     Page 8 of 8


