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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 
 SOUTHERN DIVISION 
 
 
D. NEIL HARRIS AND ASSOCIATES, P.A. and 
D. NEIL HARRIS, SR., INDIVIDUALLY AND D/B/A 
D. NEIL HARRIS AND ASSOCIATES, P.A. PLAINTIFFS 
 
VS.  CIVIL ACTION NO. 1:08cv1489 HSO-MTP 
 
 
STATE FARM FIRE AND CASUALTY COMPANY; 
STATE FARM MUTUAL AUTOMOBILE INSURANCE 
COMPANY; AND JOHN AND JANE DOES  
A, B, C, D, E, F, G and H DEFENDANTS 

 
 PLAINTIFFS’ REBUTTAL TO STATE FARM’S  

[70] RESPONSE IN OPPOSITION TO PLAINTIFFS’ [68] MOTION FOR LEAVE  
TO FILE SUPPLEMENTAL/AMENDED REPORT OF EXPERT WITNESS 

 
COME NOW the Plaintiffs, by and through undersigned counsel, and file herewith their Rebuttal 

to State Farm’s [70] Response in Opposition to Plaintiffs’ [68] Motion for Leave to File 

Supplemental/Amended Report of Expert Witness, as follows: 

1. State Farm concedes the Plaintiffs’ right to supplement their expert’s report to respond to and 

rebut the conclusions and opinions set forth in State Farm’s Expert, Joseph E. Hines’ report, served on 

the Plaintiffs on or about July 24, 2009 (see page 5 of Response[70], “With the exception of the addition 

of rebuttal opinions to Hines’ opinions, the amendments or supplements to Koerber’s report should not 

be allowed”).  State Farm merely contends Plaintiffs are not allowed to “correct” a previously erroneous 

report by offering new or revised information based upon previously available information.  State 

Farm’s position fails, and Plaintiffs should be granted leave to utilize the entire supplemental report 

previously served on Counsel for State Farm,  because State Farm’s assertions regarding the substance 

and effect of the supplemental report, as compared with the original report, are simply false. 

Case 1:08-cv-01489-HSO-MTP     Document 79      Filed 09/23/2009     Page 1 of 8



 
 2 

A.   Mr. Koerber Did Review the QuickBooks Find Reports in Preparing 
Both his Initial, June 22, 2009, and Supplemental, September 3, 2009, Reports  

 
2. Contrary to State Farm’s position, Koerber did review and rely upon the referenced 

“QuickBooks Find Reports of Neil Harris & Associates, P.A.” in relation to his June 22, 2009 Report; 

and the Supplemental Report is not based upon “new” information that was available to the Plaintiffs, 

but not provided to Koerber for review in preparing his first Report.  The only “new” information 

considered by Koerber with regard to his September 3, 2009 supplemental report was the report of Mr. 

Hines, State Farm’s retained expert. 

3. The referenced QuickBooks Find Reports were provided to Koerber when he was retained as 

an expert in this matter, and were available to him, and reviewed and relied upon by Koerber in issuing 

his June 22, 2009 [first] Report.  Page 9 of the initial Koerber Report contains the following discussion 

of extra expenses: 

EXTRA EXPENSES 
 
As previously discussed, State Farm’s Claim Log for the Harris claim discusses extra 
expenses, which include rent, $850 per month; phone system, $1,100; and office 
furniture, $750.  As the 2005 and 2006 income tax returns of the Practice did not report 
rent expense, rent was not considered as an extra expense.  The costs of the phone 
system and office furniture were assumed to be included in actual operating expenses 
and thus are included in my estimate of the loss of business income. 

 
(See “Exhibit A” [70-2] to State Farm’s Response [70], Koerber 000012) (emphasis added).  The first 

Koerber Report clearly did rely on the Quick Books Find Reports when formulating, and more 

importantly did specifically address the “extra expenses” in the text of the first, June 22, 2009 Report.   

4. State Farm’s retained expert, Mr. Hines, apparently misunderstood or failed to read the above 

referenced language when reviewing the Koerber Report, however, as Hines’ Report incorrectly 

asserted, in the portion addressing Koerber’s conclusions: 
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1) Extra Expenses - 
 

. . . Interestingly, Koerber’s asserted loss of income of $266,611 also does not include 
any extra expenses.  Whether this omission is intentional or inadvertent is not disclosed 
in the Koerber report.  
 

(See “Exhibit B” [70-3] to State Farm’s Response [70], SF Harris-321-DED) (emphasis added).  The 

September 3, 2009 Supplemental Koerber Report addressed and rebutted this incorrect conclusion by 

Mr. Hines.  In order to rebut Hines’ erroneous conclusion, and to spell it out in greater detail so that 

there could be NO confusion on the issue,  the Supplemental Report of Koerber broke out the “extra 

expenses” from the total amount of “loss of business income” - despite the fact the policy specifically 

says extra expenses should be included in determination of “loss of business income”.1  (See “Exhibit C” 

[70-4] to State Farm’s Response [70], Koerber 000071).  In so doing, the Supplemental Koerber Report 

“recalculated” the Plaintiffs’ “loss of business income” as $252,337; and noted “in addition, [Plaintiffs] 

incurred $14,274 of extra expenses for a total of $266,611.”  Id.  The total amount of “loss of business 

income” set forth in Koerber’s Report did not change between the first and supplemental reports.  

(Compare total loss of income set forth in the June22, 2009 First Report (“Exhibit A” [70-2] to State 

Farm’s Response [70], Koerber 000006) with the total loss of income set forth in the September 3, 2009 

Supplemental Report (“Exhibit C” [70-4] to State Farm’s Response [70], Koerber 000071)).  In BOTH 

CASES, the total amount of “loss of business income” concluded by Koerber is $266,611 – the first 

report merely includes “extra expenses” in this figure, while the Supplemental Reports breaks out and 

                     
1 The subject policy of insurance provides, in pertinent part: 

(Section I Property Coverages) 
Coverage C – Loss of Income:   
If Loss of Income coverage is shown in the Declarations, we will pay: . . . 
2. any necessary “extra expenses” to avoid or minimize the suspension of business and to 

continue “operations” . . . 
“extra expense” is defined in the policy as “necessary expenses you incur during the “period of restoration” 
that you would not have incurred if there had been no accidental direct physical loss to your property.”  (See 
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separately indentifies the “extra expenses” to rebut State Farm’s expert’s erroneous conclusion that 

“extra expenses” are not included the calculation of loss of business income set forth in Koerber’s first 

report.   

5. At worst, Mr. Koerber failed to specifically list and itemize the QuickBooks Find Reports as 

documents he reviewed in preparing his first report.  This was a mere oversight, and scrivener’s error, as 

Koerber did review those documents in formulating his June 22, 3009 first report.  (See Affidavit of Jim 

Koerber attached as “Exhibit 2”).  There can be no prejudice to State Farm for this oversight, as the 

subject QuickBooks Find Reports were identified and produced to State Farm as part of the pre-litigation 

investigation of the claim (as admitted by State Farm in its Response), and again  in this litigation in 

March, 2009.  As shown above, contrary to State Farm’s argument, Koerber did not rely upon any 

“new”, “previously available” information in formulating his September 3, 2009 Supplemental Report.  

As  such, Koerber’s Supplemental Report is a proper and timely supplementation, and Plaintiffs should 

be granted leave to utilize same in this litigation and at trial.   

The Information in the September 3, 2009 Report IS Rebuttal Information 

6. Contrary to State Farm’s argument, Koerber’s September 3, 2009 Report does provide 

rebuttal information, and does not represent an attempt to correct any alleged “errors” in the original 

report. 

7. State Farm would have this Court believe that the Supplemental Report increases the amount 

of loss of business income Koerber says the Plaintiffs are entitled to by $14,274 in “extra expenses”.  

Such is not the case.  As set forth above, Koerber’s Supplemental Report does not assert “new” loss of 

business income, in the form of recoverable extra expenses. Rather, in BOTH Reports, the total amount 

                                                                    
excerpt from policy, SFHarris-100007-BUS CP through SFHarris-100008-BUS CP, attached as “Exhibit 1”). 
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of “loss of business income” concluded by Koerber is $266,611 – the first report merely includes “extra 

expenses” in this figure, while the Supplemental Reports breaks out and separately indentifies the “extra 

expenses” to rebut State Farm’s expert’s erroneous conclusion that “extra expenses” are not included the 

calculation of loss of business income set forth in Koerber’s first report. 

8. State Farm erroneously asserts that Koerber “used a different methodology” in calculating 

loss of business income between the first and supplemental reports.  A review of the two reports clearly 

indicates the same methodology was used – Koerber merely broke out the “extra expense” portion of the 

total “loss of business income” in the Supplemental Report, to rebut Hines erroneous opinion that the 

first Report did not include “extra expenses”. 

9. Finally, State Farm erroneously asserts the supplemental Koerber Report “changed the final 

conclusion.”  Specifically, State Farm alleges 

Additionally, the amended report changed the final conclusion.  Koerber now claims that the 
methodology used by State Farm penalizes the insured for earning revenue by excluding variable 
costs and assuming fixed costs vary proportionally with revenues and that this understates the 
loss of business income when the insured resumes operations during the period of restoration.  
This opinion was not contained in the June 22, 2009 Koerber report. 

 
In fact, the first (June 22, 2009) Koerber report states: 

 
OPERATING EXPENSES 
 
The State Farm calculation subtracts actual revenue earned from projected revenue when 
arriving at the loss of income, yet ignores the operating expenses, such as case costs, 
office expense, postage, and repairs, necessary to earn the revenues.  This is an error in 
the State Farm calculation. 
 

(See “Exhibit A” [70-2] to State Farm’s Response [70], Koerber 000010).  The third paragraph of the 

Methodology section of page 7 of the first Koerber report continues: 

The State Farm calculation takes projected revenues, subtracts actual revenues, and 
multiplies the result by the net income/continuing expense percentage.  This is incorrect 
as it applies the net income/continuing expense percentage [NP+CNOE percentage] 
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to actual revenues due to the distributive property of algebra.  The net income/continuing 
expense percentage would have to be applied to projected revenues first and then 
subtract actual revenues to produce the correct result. 
 

Id. 

10. The Hines’ report obtained by State Farm states: 
 

TBR’s analysis: 
 
Koerber’s statement that the NP+CNOE percentage should be applied first to projected 
revenues is simply incorrect and, in fact, indicates a general lack of knowledge regarding 
how this particular loss of income claims methodology works. 
 

(See “Exhibit B” [70-3] to State Farm’s Response [70], SF Harris-326-DED).  Koerber determined that 

State Farm understated the loss of business income in the first report by excluding variable costs and 

using a NP+CNOE percentage to calculate the loss.  In the supplemental Koerber report, Mr. Koerber 

again determined that State Farm and the Hines report understated the loss of business income by 

excluding variable costs and using a NP+CNOE percentage to calculate the loss.  In the course of 

preparing a rebuttal to the Hines report, it was necessary for Koerber to explain in greater detail how the 

loss of business income was understated, as the Hines report clearly misunderstood the explanation 

presented in the first Koerber report.   

Conclusion 

11. As shown above, contrary to State Farm’s argument, Koerber did not rely upon any “new”, 

“previously available” information in formulating his September 3, 2009 Supplemental Report.  

Moreover, there is no “new” opinion set forth in Koerber’s Supplemental Report, and the Report is not 

being submitted to correct any “error or omission” in the first report.  The Supplemental Report merely 

rebuts Mr. Hines’ erroneous conclusions.  As such, Koerber’s Supplemental Report is a proper and 
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timely supplementation, and Plaintiffs should be granted leave to utilize same in this litigation and at 

trial – as conceded by State Farm in its Response [70].  

 WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray for an Order granting Plaintiffs’ 

Motion for Leave to file and utilize the entire supplemental/amended expert report  in conformity with 

the Second Amended Designation of Expert Witnesses , attached as Exhibit 1 to Plaintiffs’ Motion.  

Plaintiffs further pray for any and all additional relief deemed appropriate by this Honorable Court.  

RESPECTFULLY SUBMITTED, this the 23rd day of September, 2009. 
 

D. NEIL HARRIS & ASSOCIATES , P.A. 
D. NEIL HARRIS, INDIVIDUALLY AND D/B/A 
D. NEIL HARRIS & ASSOCIATES, PLAINTIFFS 

 
            By:/s/ Christopher C. Van Cleave     
      Christopher C. Van Cleave (MSB #10796) 

 
 
 
 
 
CLYDE H. GUNN, III (MSB #5074) 
CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
W. CORBAN GUN (MSB #101752) 
DAVID N. HARRIS, JR. (MSB #100790) 
CORBAN, GUNN & VAN CLEAVE, P.L.L.C. 
P. O. Drawer 1916 
Biloxi, MS 39533-1916 
Telephone: (228) 432-7826 
Facsimile: (228) 456-0998 
Email: christopher@cgvclaw.com 
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 CERTIFICATE OF SERVICE 
 

I, undersigned counsel of record, hereby certify that I have this day electronically filed the 
foregoing with the Clerk of the Court using the EFC system which sent notification of such filing to the 
following: 
 
 H. Scot Spragins, Esquire 
 Goodloe T. Lewis, Esquire 
 Hickman, Goza & Spragins, PLLC 
 P. O. Drawer 668 
 Oxford, MS 38655-0668 

 
This the 23rd day of September, 2009. 

 
 
            By:/s/ Christopher C. Van Cleave     
      Christopher C. Van Cleave (MSB #10796) 
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