
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

JOHN K. DRAKE, M.D. AND  
DEBARAH J. DRAKE PLAINTIFFS 
 
VERSUS                                         CIVIL ACTION NO. 1:08cv690-LTS-RHW 
 
NATIONWIDE MUTUAL FIRE INSURANCE  
COMPANY; NATIONWIDE MUTUAL  
INSURANCE COMPANY; AND JOHN AND  
JANE DOES A, B, C, D, E, F, AND G DEFENDANTS 
 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS’  
[91] MOTION TO STRIKE PLAINTIFFS’ CLAIMS FOR EMOTIONAL DISTRESS 

 
 COME NOW the Plaintiffs, by and through their counsel for record, and file their 

Response In Opposition to Defendants’ [91] Motion to Strike Claims for Emotional Distress, and 

in support thereof would show the Court: 

1. Nationwide’s [91] Motion to Strike Claims for Emotional Distress is disingenuous and 

without merit.  Nationwide ignores the fact it was ultimately provided detailed information 

regarding Plaintiffs’ medical treatment for anxiety related conditions caused by Nationwide’s 

conduct, and that Nationwide thereafter requested and was granted an independent medical 

examination of each of the Plaintiffs with regard to their claims for emotional distress.  More 

importantly, Nationwide takes the mistaken position that medical testimony is required to prove 

emotional distress, mental anguish, and other such damages.  This is not the law in the State of 

Mississippi.  As this Court has previously ruled, damages such as mental anguish and emotional 

distress are recoverable upon a showing of simple negligence if they are foreseeable to an insurer 

as a result of its negligent conduct.  (See Sanders v. Nationwide Mutual Fire Ins. Co., 1:07-cv-

00988-LTS-RHW, [211] Opinion and Order, denying Nationwide’s Motion in Limine to Exclude 

Evidence of Emotional Distress attached hereto as “Exhibit A”)   
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Plaintiffs Can Testify Regarding Their Emotional Distress Without  
Testimony of a Treating Physician 

 
2. The Mississippi Supreme Court, in Adams v. U.S. Homecrafters, Inc., 744 So.2d 736,743 

(¶21) (Miss. 1999) holds: 

Where … the defendant’s conduct amounts to simple negligence, we take this 
opportunity to clarify that we have moved away from the requirement of 
proving some physical injury in addition to the proof of reasonable 
foreseeablity.  Our language in the previously cited cases, adopting the term 
“demonstrate harm” in place of “physical injury,” indicates that the proof may 
solely consist of evidence of a mental injury without physical manifestation. 

 
(emphasis added).  The Mississippi Supreme Court unanimously confirmed the state of 

the law in Mississippi in United American Inc. Co. v. Merrill: 

This Court traditionally held that emotional distress and mental anguish damages 
are not recoverable in a breach of contract in the absence of a finding of a separate 
independent intentional tort. 
 
In recent years this Court has moved away from this requirement… 
 
Applying the familiar tort law principle that one is liable for the full measure of 
the reasonably foreseeable consequences of her actions, it is entirely foreseeable 
by an insurer that the failure to pay a valid claim through the negligence of 
its employees should cause some adverse result to the one entitled to 
payment.  Some anxiety and emotional distress would ordinarily follow… 

 
Merrill, 978 So.2d 613, 630 (¶84) (Miss. 2007).  In Merrill, the plaintiff was allowed to recover 

for such damages based upon her testimony that she was “under great stress” and had “seen a 

doctor” because of “stress” and “nervousness”.  Merrill, 978 So.2d at 624 (¶51).   The 

Mississippi Supreme Court found such testimony constituted proper evidence supporting 

compensation for emotional distress. Id. at 630 (¶85). 
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3. In this case, Nationwide complains that the Plaintiffs identified treating physicians who 

provided them treatment for physical problems associated with the Plaintiffs’ mental anguish and 

emotional distress caused by Nationwide’s continued denial of their claims near the close of 

discovery.  Nationwide further complains that the Plaintiffs “sandbagged” Nationwide, and that 

Nationwide is somehow prejudiced.  These claims are baseless, without merit, and Nationwide’s 

motion should be Denied.   

4. Nationwide has known since the designation of experts by the Plaintiffs that the Plaintiffs 

do not intend to call any treating physicians in support of the Plaintiffs’ claims for mental 

anguish and emotional distress – as are Plaintiffs’ rights under the law.  Simply put, under the 

laws of the State of Mississippi as cited herein above, the Plaintiffs can each testify regarding 

their own, and each other’s, emotional distress caused by the denial of their claims by 

Nationwide.  No medical records and no testimony is required from a treating physician to prove 

these compensable injuries.   Plaintiffs have never intended to offer any medical records nor call 

any treating physicians at the trial of this matter.  

5. Further, Nationwide has acknowledged and admitted to this Court: “Plaintiffs allegations 

that they have suffered emotional distress and mental anguish as a result of Nationwide’s denial 

of their claims for ALE squarely placed their mental health in controversy in this action.”  (See 

[78] Defendants’ Motion for Mental Examination of Plaintiffs Pursuant to Federal Rule of Civil 

Procedure 35 at pg. 4 (¶6)).  Indeed, the facts are undisputed that Plaintiffs clearly sought 

damages for emotional distress in their initial Complaint.1  Nationwide further asserted 

“Nationwide is entitled both to examine the Plaintiffs as the sole source of support of these 
                     
1 Interestingly, the Plaintiffs’ Complaint was originally filed in the Circuit Court of Jackson County, 
Mississippi on August 29, 2008, and Nationwide did not get around to requesting a mental examination 
until August 7, 2009 just eleven (11) days prior to the close of discovery. 
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claims and to rebut Plaintiffs’ anticipated testimony concerning their emotional distress with a 

medial expert.” Id. These judicial admissions clearly show Nationwide knows that the Plaintiffs’ 

can testify regarding their emotional distress without the testimony of a treating physician.  Since 

Plaintiffs do not intend to offer any medical records or to call any treating physician at the trial of 

this matter, Nationwide has suffered no, and can make no reasonable claim of prejudice. 

6. Additionally, Nationwide can claim no prejudice because Nationwide conducted the 

mental health examinations of the Plaintiffs.  Plaintiffs candidly testified about any medical 

treatment they sought for the mental anxiety and emotional distress caused by Nationwide’s 

conduct during their depositions.  Following Plaintiffs’ depositions, Nationwide requested and 

was granted an opportunity to conduct Rule 35 Independent Medical Examinations of each of the 

Plaintiffs; and in fact said examinations were conducted by the physician chosen by Nationwide.  

If any party is guilty of “sandbagging” it is Nationwide, as more than thirty (30) days has passed 

since these examinations, yet Nationwide has failed to provide the Plaintiffs with a copy of the 

reports from their “medical expert”.   

7. Plaintiffs respectfully request this Court DENY Nationwide’s [91] Motion to Strike the 

emotional distress claims of the Plaintiffs.  Plaintiff further request this Court rule, as a matter of 

law, that Plaintiffs may testify regarding their mental anguish and emotional distress caused by 

Nationwide without the testimony of any treating physician and without offering any medical 

records. 

Nationwide’s Request For Sanctions is Improper 

8. Nationwide requests this Court sanction the Plaintiffs because Nationwide did not take 

the deposition of the Plaintiffs until prior to five days before the close of discovery.  Nationwide 

has no legitimate grounds to seek sanctions from this Court. 
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9. Plaintiffs acknowledge that certain information regarding Plaintiffs’ medical treatment 

was not discovered until Nationwide pressed the Plaintiffs for this sensitive information during 

the depositions of the Plaintiffs upon the eve of the close of discovery.  After these depositions, 

Plaintiffs immediately supplemented their discovery responses pursuant to the Federal Rules of 

Civil Procedure, and pursuant to the express request of counsel for Nationwide. Per the usual 

condescending and accusatory language used by Nationwide in pleadings with this Court, as set 

forth in the instant Motion, Nationwide now claims it is “prejudiced” because Nationwide did 

not discover the Plaintiffs sought medical treatment until Nationwide deposed the Plaintiffs.  

Nationwide certainly discovered this information prior to the close of discovery.  Ultimately, the 

timing of Nationwide’s discovery of this information is of no moment because the undisputed 

facts demonstrate Nationwide has not suffered prejudice as a result thereof.   

10. First, as stated above, Plaintiffs do not intend to call any treating physician nor offer any 

medical records in support of their claims for emotional distress.  Nationwide has been fully 

appraised of this since Plaintiffs answered Nationwide’s discovery.  More importantly, after the 

depositions of the Plaintiffs, Nationwide requested, was allowed to and actually conducted Rule 

35 independent mental examinations of each Plaintiff.  Nationwide was given the opportunity to 

have a physician of its choosing completely examine each Plaintiff regarding the mental anguish 

and emotional distress caused by Nationwide’s denial of Plaintiffs’ insurance claims and conduct 

during the claims process.  Although these examinations occurred more than thirty (30) days 

prior to Plaintiffs filing this Response, Nationwide has failed to provide the Plaintiffs with a copy 

of the reports generated by its “medical expert”.   

11. It would appear that the current Motion is merely a desperate attempt to avoid having 

Plaintiffs’ claims heard on their merits rather than a genuine concern for fairness.  Quite simply, 
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Nationwide cannot be heard to complain it has been prejudiced because Nationwide chose to 

request, and did conduct detailed Rule 35 examinations of each Plaintiff.  Given Nationwide’s 

failure to timely provide the results of those examinations, compared with the present, 

disingenuous motion, it seems likely that Nationwide obtained the reports of its “medical expert” 

(that Nationwide so vehemently claimed it was entitled to get), and that Nationwide does not like 

findings contained in those reports and does not want to disclose those findings to the Plaintiffs 

(or to a Jury in this cause).  Rather than allow the case to proceed on its merits, Nationwide has 

filed the present Motion to inhibit the administration of justice in this cause.  Plaintiffs 

respectfully submit that Nationwide has not come close to demonstrating that it has been 

prejudiced, or that its Motion should be granted.  Rather, Plaintiffs contend Nationwide’s 

conduct in withholding the reports of its Rule 35 medical examiner, and related efforts to simply 

erase Plaintiffs’ claims for mental anxiety and emotional distress, is prejudicial to the 

administration of justice and against all that is fair and just.    Plaintiffs respectfully request this 

Court Deny Nationwide’s [91] Motion. 

 WHEREFORE PREMISES CONSIDERED, Plaintiffs respectfully request this Court 

DENY Nationwide’s [91] Motion to Strike Claims of Emotional Distress.  Plaintiff further 

request this Court find as a matter of law that the Plaintiffs are allowed to testify regarding their 

mental anguish and emotional distress caused by the denial of their insurance claims pursuant to 

Mississippi law.  Plaintiff further request this Court DENY Nationwide’s [91] Motion because 

Nationwide has suffered no demonstrable prejudice; and find that sanctions against the Plaintiffs 

are not proper or warranted.  Plaintiff further requests any additional relief this Court deems 

appropriate. 

 Respectfully submitted, this the 28th day of September, 2009. 
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JOHN K. DRAKE, M.D. AND  
DEBARAH J. DRAKE 

 
BY: s/ David N. Harris, Jr.     
 DAVID N. HARRIS, JR. (MSB #100790) 

 
 
 
 
CLYDE H. GUNN, III (MSB #5074) 
CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
W. CORBAN GUNN (MSB #101752) 
DAVID N. HARRIS, JR. (MSB #100790) 
CORBAN, GUNN & VAN CLEAVE, P.L.L.C. 
P.O. Drawer 1916  
Biloxi, MS 39533-1916  
Telephone: (228) 432-7826  
Facsimile: (228) 456-0998 
Email: david@cgvclaw.com  
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CERTIFICATE OF SERVICE 
 

I, David N. Harris, Jr., hereby certify that I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system which will send notification to all counsel of 

record who are CM/ECF participants, with no counsel noted as requiring service by mail.  

Laura Limerick Gibbes, Esquire 
WATKINS LUDLAM WINTER & STENNIS, P.A. 
190 East Capitol Street, Suite 800 (39201) 
Post Office Box 427 
Jackson, Mississippi 39205-0427 
Telephone: (601) 949-9400 
Facsimile:  (601) 949–4804 
Email: lgibbes@watkinsludlam.com  
  
DANA E. HILL - PHV  
DANIEL F. ATTRIDGE – PHV 
CHRISTIAN D.H. SCHULTZ - PHV   
ROBERT B. GILMORE - PHV      
KIRKLAND & ELLIS, LLP  
655 Fifteenth St., N.W., Ste. 1200  
Washington, DC 20005-5793  
Telephone: (202) 879-5974  
Facsimile:  (202) 654-9635  
Email: dhill@kirkland.com 
 dattridge@kirkland.com  

cschultz@kirkland.com 
rgilmore@kirkland.com     

 
ATTORNEYS FOR NATIONWIDE MUTUAL FIRE INSURANCE COMPANY 
AND NATIONWIDE MUTUAL INSURANCE COMPANY 
 
This, the 28th day of September, 2009. 

 
 
      BY: s/ David N. Harris, Jr.    
       DAVID N. HARRIS, JR. 
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