
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08-cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

REPLY IN SUPPORT OF [82] MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON DWELLING EXTENSION

COMES NOW the Plaintiff, by and through counsel of record, and files this

his Reply in Support of [82] Motion for Partial Summary Judgment on Dwelling

Extension and for cause therefore would show unto the Court the following, to-wit:

Plaintiff’s subject motion deals only with his claim under the dwelling

extension coverage of the policy.   Nonetheless, however, State Farm “cuts and

pastes” 12 pages of boilerplate before arriving at the first kernel of relevance.  On

page 13 of its response, filed 1,456 days following the loss, State Farm states: 

On August 24, 2009 State Farm, through its counsel, has advised
Plaintiff’s counsel that State Farm will unconditionally tender the
sum of $77,467.28 for the damage to Plaintiff’s dwelling extension as
a homeowners claim payment for the loss of the outbuilding and
fence.  The check for this amount is being processed and will be
mailed to Plaintiff’s counsel within the next few days.1

Given that State Farm could have made this decision on any of the 1,456

days before it did, one must wonder whether the 1,457th day was chosen because 

it just happened to be the day State Farm’s summary judgment response was due 

1The check was received on August 31.
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on the subject motion.  Far from making the subject motion moot, State Farm’s

belated admission constitutes a confession of the subject motion.  

However, lest we think that State Farm has become overly soft, the

Bloomington insurer maintains that, while conceding the dwelling extension was

totally destroyed down to the slab by wind, the contents contained therein will not

be paid for.  The reason for the refusal to pay contents is:

The only document Plaintiff relies upon to attempt to show the
amount of any loss is an undated and unsigned contents list.2

State Farm’s response [109] at 17.  State Farm complains that the items on the

list were not photographed and receipts were not attached.  Moreover, Plaintiff did

not “explain any potential salvage value” for the items on the list.  Of course, the

policy in question does not require such specificity, nor can the law ignore the fact

that the Plaintiff’s home and belongings were destroyed by a hurricane of

catastrophic proportions.  

State Farm did not base any denial of the contents claim on insufficient

documentation, nor has it ever raised such an issue prior to August 24, 2009. 

Under the doctrines of waiver, estoppel, and “mend the hold”, State Farm cannot

assert a new position to save its defense of no coverage under the policy.  As was

explained by the United States Supreme Court:

Where a party gives a reasons for his conduct and decision touching
anything involved in a controversy, he cannot, after litigation has
begun, change his ground, and put his conduct upon another and a

2The contents list was referenced in Plaintiff’s sworn interrogatory responses.  (See,

Exhibit A attached hereto).  
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different consideration.  He is not permitted thus to mend his hold. 
He is estopped from doing it by a settled principle of law.

Railway Co. v. McCarthy, 96 U.S. 258, 267-68 (1877).  

The “mend the hold” doctrine has especially been found applicable to

insurance companies that change their reason for refusing to pay a claim.  See,

e.g., Harbor Ins. Co. v. Continental Bank Corp., 922 F.2d 357, 363 (7th Cir. 1990);

Heimer v. Travelers Ins. Co., 400 So. 2d 771 (Fla. 3d DCA 1981).  Courts find that

if a carrier had sufficient information at the time of its coverage determination to

assert certain positions under the policy, yet did not do so, the carrier may not

later assert those positions as defenses to coverage.  Trans Ocean Container Corp.

v. Yorkshire Ins. Co., Ltd.  “C” Account, 81 F.Supp.2d 1340, 1347 (S.D. Fla. 1999). 

State Farm has failed to contest that Plaintiff had personal property totaling

$52,300 in the dwelling extension that is now admitted to have been destroyed by

wind on August 29, 2005.  Moreover, State Farm was well aware of the personal

property lost by Plaintiff in Hurricane Katrina given its inspection of the property. 

See, e.g., Exhibit “B”, photograph of slab of dwelling extension showing some

personal property.  If it was dissatisfied with the amount of documentation

provided, it could have, but did not, request a proof of loss or availed itself of the

Rules of Civil Procedure to ask whatever questions in written discovery or in

depositions that State Farm might have concerning the contents list, yet not a

question was ever asked.  Under similar circumstances, the Fifth Circuit has

found that an insurer waives the right for documentation.  See, Standard Accident
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Ins. Co. v. Southwestern Trading Co., 154 F.2d 259 (5th Cir. 1946).  Accordingly,

Plaintiff is entitled to summary judgment on that claim.  

Defendant maintains that Plaintiff is not entitled to the additional 20%

available under Option ID.  Plaintiff certainly did replace his home and has

provided proof of same.  See Exhibit C, Katie Bossier depo excerpts at 67-68.  

Since Mr. Bossier purchased another home, he is entitled to the

replacement cost of the insured home.  State Farm admits that replacement cost

is appropriate even when another home is purchased at another location.  See, 

ECF 100-2, Rick Moore depo in Marion v. State Farm at 312-313.   This is

consistent with legal decisions.  See, Conway v. Farmers Home Mut. Ins. Co., 26

Cal.App.4th 1185, 31 Cal.Rptr.2d 883 (1994).  See also, 12 Couch on Ins.§176:61. 

In this case, both replacement cost and “actual cash value” exceed the policy

limits. 

State Farm uses the cut and paste mode for the last ten pages of its

response as an opportunity to argue against punitive damages, despite the fact

that the subject motion has nothing to do with punitive damages.  Indeed, Plaintiff

specifically stated in the motion that the issue of punitive damages would be

reserved.  See [82] Motion for Partial Summary Judgment at page 4.  The issue of

punitive damages is discussed in Plaintiff’s [108] Response in Opposition to

Motion for Partial Summary Judgment.3  The fact that it took State Farm over four

years to pay his dwelling extension claim and that it still quibbles over the

3To the extent necessary, same is incorporated herein by reference. 
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personal property located therein establishes further evidence for the necessity of

punitive damages in this case. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests this

Honorable Court enter its order granting Plaintiff’s Motion for Partial Summary

Judgment on Dwelling Extension as set forth herein.  Moreover, Plaintiff is entitled

to attorney fees and expenses on these claims given the lack of arguable reason,

and would suggest an additional 33% be added to same.  Finally, interest should

be awarded and the issue of punitive damages should be submitted to the jury at

the trial of this cause.  Plaintiff prays for such other and further relief as may be

deemed appropriate. 

THIS the 1st day of September, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
      JUDY M. GUICE (#5057)

Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436

5

Case 1:08-cv-00408-LTS-RHW     Document 122      Filed 09/01/2009     Page 5 of 6



CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this
day electronically filed the foregoing with the Clerk of this Court using the ECF
system which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 1st day of September, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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