
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08-cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

REPLY IN SUPPORT OF [83] MOTION FOR PARTIAL SUMMARY 
JUDGMENT REGARDING “ACCIDENTAL DIRECT PHYSICAL LOSS”

COMES NOW the Plaintiff, by and through counsel of record, and files this

his Reply in Support of [83] Motion for Partial Summary Judgment Regarding

“Accidental Direct Physical Loss” and for cause therefore would show unto the

Court the following, to-wit:

Defendant misperceives the scope of Plaintiff’s Motion for Partial Summary

Judgment Regarding “Accidental Direct Physical Loss.”  The scope is twofold:

The Hurricane Katrina loss to the home constitutes an “accidental
direct physical loss” and all is covered unless State Farm can prove
the applicability of a valid exclusion as to any part. 

The undamaged portion of Plaintiff’s home which was required to be
demolished likewise constitutes an “accidental direct physical loss”
shifting the burden to State Farm to prove the applicability of a valid
exclusion.

While Plaintiff is undeniably entitled to judgment on the two issues above,

that will hardly end the matter.  Indeed, Defendant will still be permitted at trial

to attempt to meet its burden of proving the applicability of a valid and relevant
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exclusion1 as to any particular part of the loss.  However, partial summary

judgment on the above two issues will streamline the presentation of the case and 

clarify the issues for the jury.  

State Farm does not dispute that all loss caused from the hurricane is an

accidental direct physical loss.  Indeed, in its 30(b)(6) deposition, State Farm

admitted as much.  See, Exhibit A, 30(b)(6) depo at 145.  In any event, however,

State Farm will be entitled to offer proof on any affirmative defense it has properly

pled notwithstanding a partial summary judgment on the issues sought here.  

Moreover, demolition of the building likewise constitutes an accidental

direct physical loss, as recognized by this Honorable Court in Ross v. Metropolitan

Property & Cas. Co., 2008 WL 4793800 (S.D. Miss. 2008).  Ross is consistent with 

the law on this issue around the country.  

As noted above, if Defendant can prove the applicability of a valid and

relevant exclusion, i.e., flood, then Plaintiff will not prevail on the loss caused by

demolition.  However, it is Defendant’s burden to establish that the accidental

direct physical loss caused by demolition of the building is excluded by the water

damage exclusion.  

1While State Farm’s denial letter (See [109-2] at 0334 - 0333) referenced only the
ordinance or law and water damage exclusions, Defendant now seeks to identify other reasons for
denial.  Such an attempt is not only barred by principles of waiver, estoppel, and “mend the hold”,
but is likewise unsupported by the proof.  In this regard, Shellie Leverett testified without
contradiction that while there was a “possibility” of some pre-existing damage, that issue was not
completely investigated and no conclusion was reached concerning same.  Exhibit B, Leverett
depo at 186-87.  
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Because Plaintiff does not seek summary judgment on Defendant’s

affirmative defense regarding the water damage exclusion, much of Defendant’s

response is irrelevant.  By this motion, Plaintiff seeks a ruling only that the

hurricane damage caused to his home is covered and is an accidental direct

physical loss.  Defendant, again, will be free at trial to attempt to prove its water

damage exclusion concerning any particular part of the loss.  Similarly, if

procedurally viable, Defendant may seek to prove that any damage was pre-

existing.  

Similarly, Defendant misses the mark concerning its argument relating to

personal property coverage.  Plaintiff is not seeking by this motion summary

judgment on the amount of the personal property damage.  The liability for

personal property damage is, however, covered in the separate [79]Motion for

Partial Summary Judgment on the Issue of Windstorm.  

While the amount of the loss will be shown at trial, Defendant misrepresents

the record in contending that Plaintiff has submitted “no evidence identifying the

items actually destroyed or quantifying their value.”  In fact, Plaintiff has produced

a detailed personal property inventory totaling 39 pages, broken down by room,

including diagrams, and totaling $412,305.00 at bates numbers BOSS000204 -

BOSS000241 and BOSS000262.2   Plaintiff is entitled to summary judgment

2Since the amount of personal property loss is not included in Plaintiff’s Motion for Partial
Summary Judgment, the Plaintiff will not burden the Court with this evidence which is and has
been in State Farm’s possession. The $412,305.00 constitutes the reduced and depreciated
valuation made by the Bossiers’ CPA.  The undepreciated replacement cost value is $683,175.00. 
Much of the Bossiers’ personal property has been replaced. 
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declaring that the Hurricane Katrina loss to his home constitutes an “accidental

direct physical loss” and all is covered unless State Farm can prove the

applicability of a valid exclusion as to any part.  Plaintiff is also entitled to

summary judgment declaring that the portion of Plaintiff’s home which was

required to be demolished likewise constitutes an “accidental direct physical loss”

shifting the burden to State Farm to prove the applicability of a valid exclusion. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays this Honorable

Court will enter partial summary judgment declaring that Plaintiff’s damage from

Hurricane Katrina constitutes an accidental direct physical loss covered by the

policy, that demolition of the undamaged portion of Plaintiff’s dwelling constitutes

an accidental direct physical loss covered by the policy, and that Plaintiff’s loss of

personal property constitutes a loss caused by “windstorm.”  Other issues would

remain to be tried, including whether State Farm can meet its burden of proving

the applicability of a valid exclusion as to any portion of Plaintiff’s loss, punitive

damages, and other damages issues.   Plaintiff prays for such other and further

relief as may be deemed appropriate. 

THIS the 1st day of September, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
      JUDY M. GUICE (#5057)
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Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436

CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this

day electronically filed the foregoing with the Clerk of this Court using the ECF

system which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 1st day of September, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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