
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08-cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

PLAINTIFF’S RESPONSE TO [129] MOTION FOR LEAVE TO FILE A
SUR-REPLY RE: PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT ON DWELLING EXTENSION [122]

COMES NOW the Plaintiff, by and through undersigned counsel, and files

this his Response to Defendant’s [129] Motion for Leave to File a Sur-Reply re:

Plaintiff’s Reply in Support of Motion for Partial Summary Judgment on Dwelling

Extension [122] and would show unto this Honorable Court the following:

1.

In its response to Plaintiff’s [82] Motion for Partial Summary Judgment on

Dwelling Extension, Defendant contended, for the first time since Hurricane

Katrina, that Plaintiff was not entitled to recover for personal property lost during 

the storm because of an alleged insufficient contents list.  Given the late assertion

of this contention, Plaintiff’s first opportunity to address same was in the reply

brief.   State Farm’s complaint that Plaintiff’s defense is a “new legal theory” is a

transparent effort to obfuscate its own dilatory conduct. 
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2.

State Farm has not shown good cause for filing a sur-reply.  Accordingly,

the motion should be denied. 

3.

In the alternative, if this Court should grant State Farm’s motion, then

Plaintiff would request that he be granted leave to file a sur-rebuttal, a copy of

which is attached hereto. 

WHEREFORE PREMISES CONSIDERED, Plaintiff prays that this Honorable

Court will enter its order denying Defendant’s Motion for Leave to File a Sur-Reply.

In the alternative, Plaintiff prays that this Honorable Court would enter an order

allowing Plaintiff to file the sur-rebuttal attached hereto.   Plaintiff prays for any

and other relief as may be deemed appropriate.  

THIS the 28th day of September, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
            JUDY M. GUICE (#5057)

Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436
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CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this day
electronically filed the foregoing with the Clerk of this Court using the ECF system
which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 28th day of September, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08-cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

PLAINTIFF’S SUR-REBUTTAL IN SUPPORT OF [82] MOTION FOR 
PARTIAL SUMMARY JUDGMENT ON DWELLING EXTENSION

COMES NOW the Plaintiff, by and through undersigned counsel, and files

this his Sur-Rebuttal in Support of [82] Motion for Partial Summary Judgment on

Dwelling Extension and would show unto this Honorable Court the following:

1.

State Farm attempts to excuse its failure to pay Plaintiff’s personal property

claim by blaming Plaintiff for an allegedly insufficient contents list.  This last ditch

effort to avoid responsibility is without merit.  In fact, Plaintiff is entitled to

summary judgment concerning the contents contained in the dwelling extension

since Defendant has, by virtue of paying policy limits for same, admitted that the

dwelling extension was destroyed by a covered cause of loss.  

2.

Defendant’s meritless argument is based on the unproven and incorrect

assertion that submission of a contents list in a particular form or fashion is a

requirement to coverage.  In fact, neither the policy nor Mississippi law supports

such a conclusion.  
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3.

Defendant relies upon the section of the policy entitled “ Section I -

Conditions” which sets forth certain duties of the insured after loss.  The

“conditions” section of the policy is contained in a portion of the policy separate

and distinct from the “Section I - Coverages” or “Section I - Losses Insured”

portions of the policy.  Moreover, the “Conditions” provision relied upon does not

appear in the section of the policy discussing “Losses Not Insured.”  

4.

In this same section of the policy relied upon, State Farm also imposes upon

its insured the duty to submit within 60 days of the loss a “signed, sworn proof

of loss” containing numerous specifications relating to the dwelling and personal

property (Homeowners policy Section I - Conditions at 2(e) [ECF 109-10 at page

13 of the policy), including the inventory referred to in paragraph 2.  The same

section likewise purports to require suit to be filed “within one year after the date

of loss or damage.”  (Section I - Conditions 6; ECF 109-10 at page 14 of the policy). 

5.

Just as no sworn proof of loss was required by State Farm of Mr. Bossier or

a large majority of its insureds as a condition of payment of the dwelling

coverages, and just as State Farm’s provision requiring suit to be filed within one

year does not affect Mississippi law to the contrary, State Farm’s belated assertion

that the contents list provided by Mr. Bossier in this litigation is not sufficient to

provide coverage is without merit. 
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6.

Mississippi law has long held that once an insurer has denied liability, 

conditions in the policy concerning documentation are no longer required.  In this

regard, the Mississippi Supreme Court stated in Provident Life & Accident Ins. Co.

v. Jemison, 153 Miss. 60, 120 So. 836 (Miss. 1929):

Second, that we erred in granting judgment against appellant
because, as appellant says, it is admitted in the record that the
insured did not comply with the stipulation aforesaid to furnish the
insurer every 30 days with the written reports therein required.  It is
suggested that the court must have overlooked this feature of the
case, and also the consociated stipulation in the policy that “strict
compliance on the part of the Insured and beneficiary with all the
provisions of this Policy is a condition precedent to recovery
hereunder, and a failure in this respect shall forfeit to the Company
all right to indemnity.”  The court did not overlook the matters
mentioned, but candor compels us to confess that we did lose interest
in it when we found in another part of the record the proof that the
insured, well within the stipulated time, after discovering the
outbreak of the sickness, sent the card furnished by the company for
that purpose, advising the insurer of said outbreak, and that the
agent who wrote the policy thereupon informed the insured that the
company had denied liability under it, and when in addition we found
in the record the letter from the company within the period
mentioned which fairly interpreted is a denial of liability on the health
feature of the policy.  We were and still are of the opinion that the
overwhelming number of the authorities everywhere are correct in
holding that, when an insurer has denied liability, no further reports
are required from the insured.

7.

It would be particularly nonsensical here to require Plaintiff to submit a

specific inventory of personal property within 60 days of the loss given the fact

that State Farm denied the claim before the 60 days had expired.  (See denial

letter at ECF 85-2 at pages 22-23).  
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8.

Indeed, the Mississippi Supreme Court has refused to find conditions such

as that attempted to be created by State Farm to be held as a condition precedent

to recovery.  See, Capital City Insurance Co., Inc. v. Ringgold Timber Company, Inc.,

898 So. 2d 680 (Miss. 2005) (notice provision was at most a “condition

subsequent” not “condition precedent” to coverage, requiring insurer to show

substantial prejudice); Commercial Union Insurance Co. v. Dairyland Insurance Co.,

584 So. 2d 405 (Miss. 1991) (notice provision in policy that did not clearly provide

that failure to give same would render any obligations void did not constitute

condition precedent to coverage).  

9.

Defendant has had four years to conduct its investigation concerning

Plaintiff’s losses.  Plaintiff submitted a contents list that substantially complied

with the policy provisions, and State Farm failed to complain of same or request 

additional information until after the close of discovery and on the eve of trial. 

Such a belated and hollow attempt to avoid coverage is not permitted under the

policy or the law nor does it provide a sufficient defense to defeat summary

judgment on the contents claim.  State Farm has clearly suffered no prejudice as

it had the right to question Plaintiff concerning the personal property loss and

request further information from him. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests this

Honorable Court enter its order granting Plaintiff’s Motion for Partial Summary
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Judgment on Dwelling Extension.  Moreover, Plaintiff is entitled to attorney fees

and expenses on these claims given the lack of arguable reason, and would

suggest an additional 33% be added to same.  Finally, interest should be awarded

and the issue of punitive damages should be submitted to the jury at the trial of

this cause.  Plaintiff prays for such other and further relief as may be deemed

appropriate. 

THIS the 28th day of September, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
            JUDY M. GUICE (#5057)

Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436
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CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this day
electronically filed the foregoing with the Clerk of this Court using the ECF system
which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 28th day of September, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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