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I. PRELIMINARY STATEMENT

The Rigsbys have acknowledged that the May 20 hearing was focused on one issue: “whether

the flood insurance payments related to the McIntosh property were justified as a matter of law.” ([264]

at 4.) Recognizing that their entire case against State Farm under the False Claims Act (“FCA”) falls

apart if they cannot “prove that the damage to the [McIntosh] home was caused by wind rather than

water” and “that State Farm knowingly, deliberately, or recklessly disregarded that finding” ([322] at

13-14) (emphasis added), the Rigsbys boldly and affirmatively represented to this Court that:

[t]he Relators will demonstrate through their own testimony that they possess material
first-hand knowledge of State Farm’s fraudulent scheme to overcharge the federal
government. They will also testify that they witnessed State Farm’s application of that
fraudulent scheme to the McIntosh claim.

([264] at 4) (emphasis added).

When it came time to make good on that representation, however, the Rigsbys came up empty.

Cori Rigsby did not even take the witness stand and testify. Rather, the only testimony that Cori Rigsby

gave at the hearing was that introduced by State Farm via video deposition. Far from demonstrating

“first-hand knowledge” of any fraudulent scheme, Cori Rigsby testified that she had nothing to do with

the McIntosh claim. (Ex. D40, clip ID 319.03.) She further admitted that, in reviewing photographs of

the McIntosh home, there was “clearly” flood damage and that she has “never disputed that” there was

flood damage. (Id., clip ID 328.17.) Her sworn admissions also establish that payments under a flood

policy for damages below the flood line are not only reasonable, but also proper. (Id. at clip ID 322.22.)

Cori Rigsby’s testimony is unrefuted in the record.

Kerri Rigsby was similarly unable to show that the McIntosh claim was fraudulent. To the

contrary, she repeatedly admitted that she “believed there was $250,000 worth of flood damage” (Hr’g

Tr. at 220:13-221:7), and that, based on her inspection of the property, she “absolutely” “believed it” “in

good faith.” (Id. at 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 302:3-7, 302:14-19.)
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She further admitted that she does not know whether the federal government was overcharged (id. at

300:14-301:3), or whether the flood payment on the McIntosh property was, in fact, false. (Id.)

Apparently recognizing that their testimony did not “prove that the damage to the [McIntosh]

home was caused by wind rather than water” or “that State Farm knowingly, deliberately, or recklessly

disregarded that finding,” which they admit “Relators must prove” ([322] at 13-14), or that the federal

government was “overcharged” ([264] at 4), the Rigsbys argue that State Farm nevertheless violated the

FCA because it supposedly did not comply with certain expedited claims handling guidelines in FEMA

Directive W-05054 (“W-05054”). See (Hr’g Tr. at 23:16-17) (asserting in their opening statement that

State Farm’s supposed regulatory violation is now the “crux” of their case).

In particular, the Rigsbys claim that State Farm committed fraud by treating the McIntosh

property as a constructive total loss and by using the “XactTotal” program. The Rigsbys now contend

that State Farm should not have paid the McIntoshes a penny under their flood insurance policy without

first creating a “stick build” estimate using the “Xactimate” software to confirm that the flood damage to

the McIntosh property did, in fact, exceed policy limits. But Kerri Rigsby, an experienced and certified

flood claims adjuster, conducted a thorough, unimpeded inspection of the property that took several

hours, and she “absolutely” “believed” “in good faith” that the flood damage to the McIntosh home

exceeded $250,000. (Id. at 247:4-7, 248:10-16, 249:24-250:9, 258:23-259:3, 274:14-16, 277:15-18,

286:14-17, 287:9-14, 302:3-7, 302:14-19.) One need only imagine the hue, cry, and contention of

improper claims adjustment by the McIntoshes if, based on the ample documentation and photographic

evidence undisputedly in the flood claim file, the flood policy limits had not been paid as they were.

The Rigsbys’ newly-minted regulatory argument cannot salvage their moribund claims for

multiple reasons. First, the Rigsbys’ assertion that the adjustment of the McIntosh property was

somehow inconsistent with W-05054 is demonstrably false. W-05054 expressly authorized the use of

State Farm’s “normal claim procedures.” (Ex. P6, W-5054, attachment “A” at 4.) The unrefuted
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testimony of State Farm’s catastrophe services team manager, Michael Ferrier, conclusively shows that

the adjustment of the McIntosh flood claim was fully consistent with the claims procedures that State

Farm used in hundreds of other cases. See (Hr’g Tr. at 100:6-101:25). In fact, FEMA reviewed these

files and knew that State Farm would, in appropriate instances, expedite the policyholder’s claim by

using the XactTotal process rather than an “Xactimate” stick build model. (Id.) The XactTotal process

was sound and even the Rigsbys admit that its use “would be fine if that was within FEMA procedures.”

(Id. at 23:15-16.)

Second, even if State Farm had used a stick build estimate rather than XactTotal, the McIntosh

claim would still have been settled at the policy limits. Indeed, the only Xactimate “stick build”

estimate before this Court that is based on the actual flood scope notes – generated by Cody Perry and

Kerri Rigsby – is the one prepared by Mr. Ferrier. Even using his conservative “bare bones” approach,

this stick build estimate confirms that the flood damage was well in excess of $250,000. See (Hr’g Tr. at

117:1-9, 118:4-119:6, 129:19-130:25, 139:20-141:16, 177:17-178:11, 182:25-183-16; Ex. D36).

Third, the Rigsbys’ attempt to predicate FCA liability on the putative noncompliance with W-

05054 must be rejected as a matter of law. Every Circuit Court of Appeals to consider the issue –

including the Fifth Circuit – has expressly recognized that “[v]iolations of laws, rules, or regulations

alone do not create a cause of action under the FCA.” United States ex rel. Hopper v. Anton, 91 F.3d

1261, 1267 (9th Cir. 1996). “[T]he FCA is not an appropriate vehicle for policing technical compliance

with administrative regulations.” United States ex rel. Farmer v. City of Houston, 523 F.3d 333, 340

n.12 (5th Cir. 2008) (emphasis added) (quoting United States v. Southland Mgmt. Corp., 326 F.3d 669,

682 (5th Cir. 2003) (en banc) (Jones, J., specially concurring)), cert. denied, 129 S. Ct. 570 (2008).

In short, the ample evidence before this Court establishes conclusively that the payment of the

McIntosh flood claim was not only justified, but was also in all respects correct. Further, as set forth in

State Farm’s previously submitted moving papers ([91], [92], [98], [99], [225], [238]), there are ample
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additional, independent grounds for dismissal of these claims, such as the fact that the Rigsbys

knowingly and repeatedly leaked their sealed evidentiary disclosure and pleadings in this action to major

news organizations up to a year before this Court lifted the seal. ([203] at 4-7.) Accordingly, for all of

these reasons, the Court should “dismiss this action on the merits.” ([261] at 3.)

II. THE PAYMENT OF THE MCINTOSH FLOOD CLAIM WAS JUSTIFIED AS A MATTER OF LAW

The McIntosh flood insurance claim – which is the sole putative example of “flood fraud” that

the Rigsbys provide in their Amended Complaint – is almost certainly the most scrutinized flood claim

in the history of the National Flood Insurance Program (“NFIP”). After litigating their homeowners

policy claim for years, the McIntoshes concluded that “a reasonable basis” existed for the payment of

the policy limits on their flood claim, that “the majority of the damage to the McIntosh dwelling was

caused by flooding,” and that their home “sustained flood damage of at least $250,000 to the structure.”1

Now the McIntosh flood claim is back under the microscope as the sole putative example of a

massive “flood fraud” in this case. In their pre-hearing motion, the Rigsbys argued that they needed

copious discovery to ascertain whether the flood payment to the McIntoshes was justified. ([264] at 19-

21.) In response, the Rigsbys were given plenary access to all documentary evidence in Defendants’

possession concerning the McIntosh flood and homeowners claims. ([274] at 3.) The Court also

granted the Rigsbys “a full and fair opportunity to examine [Lecky] King, [Brian] Ford, and [Jack]

Kelly.” (Id. at 2.) But the record adduced at the hearing demonstrates that these significant

expenditures of Court and party resources only served to reconfirm that the adjustment of the McIntosh

flood claim was in all respects reasonable and justified as a matter of law.

1 See Motion for Dismissal with Prejudice, McIntosh v. State Farm Fire & Cas. Co., No. 1:06-cv-1080-LTS-RHW
(S.D. Miss. Sept. 7, 2008) [1312], ¶¶ 2 & 3. The Rigsbys challenge this Court’s ability to take judicial notice of the filings
submitted to it in McIntosh under Fed. R. Evid. 201, arguing that the Court cannot consider these pleadings for the truth of
the matter asserted therein. While State Farm disagrees, the Court can certainly take judicial notice of the fact that, after
ample discovery and closely scrutinizing the claims handling record, the McIntoshes told this Court of their determination
that State Farm’s handling of their flood claim was perfectly reasonable and justified. Moreover, the McIntoshes’ motion
was signed under Rule 11 and serves as the functional equivalent of affidavit evidence on this summary judgment motion.
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A. Michael Ferrier

Mr. Ferrier, a nineteen-year veteran of State Farm, is currently a catastrophe services team

manager, a position he has held for the past ten years. He has extensive experience dealing with

hurricane-related catastrophes, including adjusting, supervising, and re-inspecting flood claims. (Hr’g

Tr. at 37:4-25.) Mr. Ferrier is State Farm’s liaison with FEMA, and is in regular contact with FEMA

personnel, including the Director of Claims for the NFIP. (Id. at 40:23-42:17.) He is also responsible

for running the FEMA-supervised flood training accreditation program for State Farm and independent

adjusters. (Id. at 38:1-41:21.)

After reviewing the flood file on the McIntosh property, Mr. Ferrier concluded that the

adjustment of the McIntosh flood claim – which was handled by Cody Perry under the direct supervision

of Kerri Rigsby – was in all respects proper and fully consistent with the claims procedures that State

Farm used in thousands of other cases. (Id. at 60:12-61:4, 99:3-100:5.) Specifically, the files contained

two separate sets of detailed “scope notes” and drawings (one for the flood claim, the second for the

wind claim) (id. at 77:12-78:4), multiple photographs documenting the damage to the property (id. at

81:16-92:1, 93:3-100:5), and a finding that there was a five-foot interior water line, which FEMA

considers to be a “very important” metric (id. at 68:19-69:7). Mr. Ferrier found that the photographs

were “telling” and consistent with “literally tens of thousands of flood claims that [he] personally

observed” in other catastrophic flood cases (id. at 94:25-95:18), and inconsistent with wind damage.

In particular, Mr. Ferrier noted the abundant photographic documentation in evidence showing

damage consistent with storm surge and inconsistent with wind damage. A few very telling examples

which are obvious to even a casual observer are:

 clothes and groceries sitting undisturbed just above the flood line;

 chandeliers with glass globes and light bulbs that remained undamaged by the storm;

 windows and window shades or draperies on the upper story that appear undamaged;
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 the upper floor of the house and the roof, including the windows, that are largely intact while
the lower portion of the house sustained the most severe damage; and

 piles of brick, rubble, and debris on the lower floor.

(Id. at 81:22-98:12 (reviewing photographs of the McIntosh home contained in D7).)

Mr. Ferrier also explained that there was nothing unusual about Mr. Perry seeking permission to

use XactTotal in adjusting the McIntosh property. (Id. at 100:6-13.) Rather, this procedure “was an

accepted means to adjust losses” in cases such as this where the flood damage was extensive and

obviously over the policy limits. (Id.) In this case, Mr. Ferrier concluded:

[t]he adjusters [i.e., Cody Perry and Kerri Rigsby] had completed everything that they
needed to do. They inspected the loss, they scoped the loss. They had done everything
prior to doing the XactTotal. Because of the extent of the damage and the photographic
evidence, it was so clearly and obviously a policy limit loss that the decision was made to
do XactTotal.

(Id. at 138:13-24.)

Mr. Ferrier similarly confirmed that FEMA was aware of and approved State Farm’s use of

XactTotal in total loss cases (i.e., cases in which the extent of damage clearly exceeded policy limits).

(Id. at 50:4-51:2.) In fact, FEMA had no objection to the use of XactTotal in hundreds of similar

Louisiana cases that were subject to a random FEMA compliance review. (Id. at 100:14-101:3.)

Finally, Mr. Ferrier thoroughly refuted the notion that State Farm’s use of the XactTotal program

resulted in an artificially inflated flood payment. He did this by preparing a stick build estimate with the

Xactimate software using the actual flood scope notes prepared by Cody Perry under the supervision of

Kerri Rigsby. Mr. Ferrier testified that he used a conservative “bare bones” approach and his estimate

of $279,000 showed that the flood damage was well in excess of $250,000. See (Hr’g Tr. at 117:1-9,

118:4-119:6, 129:19-130:25, 139:20-141:16, 177:17-178:11, 182:25-183-16; Ex. D36).

Mr. Ferrier’s stick build estimate is unrefuted. Although the Rigsbys seek to proffer the opinions

of David Favre, who purports to have done an Xactimate estimate on the McIntosh home, Mr. Favre’s

estimate is not based on the actual flood scope notes prepared by Cody Perry and Kerri Rigsby. Rather,
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Mr. Favre’s Xactimate estimate is based on a different scope of uncertain composition, and his

valuations are driven by a false and fictitious “2.1 feet” interior flood line – an unfounded assumption

that finds no support in any testimony or other site-based evidence. See (Favre Rpt. [279-4] at ECF 3).2

Where, as here, there is ample photographic and documentary evidence establishing an interior flood

line well in excess of 2.1 feet, the Supreme Court has definitively held that courts “should not [rely] on

such visible fiction” in determining whether summary judgment should be granted. Scott v. Harris, 550

U.S. 372, 380-81 (2007) (district court erred by crediting plaintiff’s version of the facts and denying

defendant summary judgment where plaintiff’s factual allegations were contradicted by videotape

evidence). The only Xactimate estimate in the record that utilizes the flood scope notes – Mr. Ferrier’s –

confirms that payment of the flood policy limits was justified by the scope of the flood loss.

The reasonableness of State Farm’s flood payment is further confirmed by the opinions of State

Farm’s experts. Gary Dailey, a construction contractor, reviewed the same scope notes as Mr. Ferrier

and determined that given the extent of the damages, it “was quickly apparent that the loss due to

flooding was far in excess of $250,000.” (Dailey Rpt. [321-2] at 2.) In fact, the McIntoshes’ actual

reconstruction and repair costs were $946,198.66. (Id. at 4; [275-9] at ECF 1-12.) While some of those

costs are attributable to other repairs or changes, the vast majority of those actual costs were incurred to

repair flood damage and reconfirm the propriety of the payment of flood policy limits. (Id.)

Dr. Robert Dean, Dr. Kurtis Gurley, and Mark Watson, from their respective areas of

engineering expertise, addressed the effects of the water and wind forces upon the McIntosh property

and found that the overwhelming majority of the structural damage to the McIntosh house was caused

by Katrina’s floodwaters. See (Dean Rpt. [275-3]; Gurley Rpt. [275-2]; Watson Rpt. [275-4 to 6]). The

2 State Farm has challenged the admissibility of the Rigsbys’ expert testimony ([294]-[301], [331]-[334]) and several
of the Rigsbys’ proposed exhibits. E.g., (Exs. P1, P2, P10-20, P23-27, P30-32). The Court has reserved ruling on those
issues. State Farm does not waive its objections by discussing those experts or exhibits in its post-hearing papers. The
manifest shortfalls in Mr. Favre’s opinions are set forth in State Farm’s motion to exclude them. See ([300], [301] & [334]).
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Rigsbys have never objected to the opinions of State Farm’s experts and any such objections are

therefore waived. See, e.g., Fed. R. Evid. 103; C.P. Interests, Inc. v. Cal. Pools, Inc., 238 F.3d 690, 699

(5th Cir. 2001); (May 21, 2009 e-mail Stipulation to the Court, Ex. D41).

The propriety of State Farm’s flood payment for structural damage to the McIntosh house is

further confirmed by the fact that the Rigsbys do not (and cannot) dispute that State Farm’s payment of

flood policy limits for contents damage was fully justified. (Hr’g Tr. at 73:21-74:2.) The same

floodwaters and waterborne debris that indisputably damaged the contents on the first floor of the

McIntosh house also caused extensive structural damage to the first floor rooms in which those contents

were kept. It is beyond serious dispute – as evidenced by both extensive photographs and testimony

before this Court – that floodwaters and waterborne debris careened through the McIntosh home,

damaging the contents and the structure in its wake.

B. Kerri Rigsby

Consistent with her prior dispositive admission that she “thought there was $250,000 worth of

flood damage to [the McIntosh] home” ([91-7] at 139:9-140:8, 142:7-13), at the hearing Kerri Rigsby

repeatedly admitted that she “believed there was $250,000 worth of flood damage” (Hr’g Tr. at 220:13-

221:7), and that based on her inspection of the property, she “absolutely” “believed it” “in good faith.”

(Id. at 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 302:3-7, 302:14-19.) She further

testified that she did not knowingly submit a false claim (id. at 301:4-9), that she has no personal

knowledge that the submission of the claim was false (id. at 300:14-301:3), and that even to this day she

does not know that the flood damage to the McIntosh home was below $250,000. (Id.)

Confronted with the dispositive effect of these admissions, the Rigsbys try to pass Kerri Rigsby

off as having been bewitched by State Farm into a zombie claims handler who was unable to recognize

flood damage based on her training and experience, and on what she saw with her own eyes. See, e.g.,

(id. at 206:8-208:19; [322] at 5-6). This transformation purportedly occurred when Kerri Rigsby
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attended a meeting with State Farm personnel shortly after Katrina struck and was “told that this was a

water storm . . . and that we were to go out and hit the limit.” (Id. at 205:7-206:7.) Beyond the fact that

David Maurstad, the Federal Insurance Administrator, described Hurricane Katrina as a “monumental

flooding event” that was “unprecedented in the history of the NFIP” ([92] at 1), that Katrina brought an

“unprecedented” and “record storm surge” to the Mississippi Gulf Coast, In re Compl. of Grand Casino

of Miss., Inc. – Biloxi, 2007 WL 188265, at *1 (S.D. Miss. Jan. 23, 2007), and that the Rigsbys’

meteorological experts admit that Katrina’s storm surge and waves reached into Category 5

“catastrophic” levels (Fitzpatrick Rpt. [279-6] at 10, 24; Blackwell Rpt. [279-2 to 3] at 6), Kerri

Rigsby’s assertion that she was instructed to blindly pay flood limits has no relevance to the McIntosh

flood claim. Kerri Rigsby does not contend that she thought that the McIntosh flood claim did not

justify the payment of policy limits, but approved it anyway. Quite to the contrary, she admits that she

inspected the property for hours and “absolutely” “believed” “in good faith” that there was $250,000 in

flood damage to that home. (Id. at 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 302:3-7,

302:14-19.)

Moreover, the Rigsbys’ attempt to portray Kerri Rigsby as unable to independently identify flood

damage does not withstand analysis. Kerri Rigsby was an experienced and certified flood claims

adjuster. She was certified by the NFIP – not by State Farm – to adjust flood claims (Hr’g Tr. at 248:10-

16), NFIP representatives were present during her training sessions (id. at 248:17-249:10), she served as

a flood adjuster for several years, and she “had worked several floods” prior to Katrina (id. at 247:4-7).

Contrary to the spin now coming from the Rigsbys, the Rigsbys previously told this Court that they

“were experienced claims adjusters who had been promoted to supervisory positions with Renfroe”

([264] at 7), just as Kerri Rigsby admitted that when she came to Katrina she was a competent, trained,

and certified flood adjuster in her own right:
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Q. Okay. And clearly through the training . . . you felt like you were a sufficient,
competent flood adjuster when you came to Katrina to serve and assist and adjust flood
claims for Katrina, is that correct?

A. Yes.

Q. And you certainly felt like you were competent and had sufficient training from
whomever and certification from the National Flood Insurance Program to allow you to
adjust a flood claim, especially when the structure was still standing?

A. Yes.

(Hr’g Tr. at 249:24-250:9.)

The Rigsbys’ new account of handling the McIntosh claim is belied by what Kerri Rigsby

actually did, directed, supervised, reviewed, and wrote in addressing the McIntosh flood claim. Kerri

Rigsby and Cody Perry adjusted that claim. They made a thorough, unimpeded inspection of the

property that took several hours. They took measurements, took photographs, interviewed Mr.

McIntosh, made scope notes, and amassed a body of documentation that substantiated the need for

payment of the flood policy limits. (Hr’g Tr. at 272:11-15.) Based on her inspection, Kerri Rigsby

“absolutely” believed that there was a five-foot water line inside the McIntosh house (id. at 265:10-14),

that the “severe” and “substantial damage” to the house was bottom-up flood damage (id. at 261:2-10,

276:17-22), and “absolutely” “believed” “in good faith” that there was $250,000 in flood damage to that

home. (Id. at 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 302:3-7, 302:14-19.) The

unsubstantiated assertion that an experienced flood claims adjuster could be tricked into seeing massive

storm surge damage that was not there is too weak and insufficient to stave off summary judgment.

This Court has already recognized the powerful forces that are generated by storm surge flooding.

“I know from listening to the testimony of many expert witnesses and from reading many more expert

reports that the storm surge flooding during Katrina generated tremendous physical forces, forces that

were sufficient to do extensive damage to homes within its reach.” (Hr’g Tr. at 10:16-20.) So, too, in

the Court’s orders leading up to the hearing, the Court noted that based on “several storm damage cases”
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tried in this Court, “there has been no disagreement among the experts that forces generated by storm

surge flooding are far greater than the forces attributed to wind alone.” (Feb. 12, 2009 Order [261] at 2.)

Notably, Kerri Rigsby could not identify a single fact supporting her admitted burden to prove

that State Farm committed fraud under the FCA. As the Rigsbys’ counsel admitted at the hearing:

Your Honor, in order to show that there is a false claim here, we need to offer evidence
that State Farm submitted the claim knowing that it was false. We also need to show
affirmatively that the claim was false, that there was not, in fact, $250,000 worth of flood
damage to the McIntosh house.

(Hr’g Tr. at 354:21-25.) They did not. When pressed to tell the Court precisely what was false about

the McIntosh flood claim, Kerri Rigsby merely recited her discredited XactTotal argument, stating that

“we never ran a estimate to see if it reached policy limits” (Hr’g Tr. at 282:19-283:6), despite the fact

that, as an experienced and certified flood claims adjuster, she “absolutely” “believed” “in good faith”

that it did, and has no knowledge that the McIntosh flood claim was false. (Id. at 247:4-7, 248:10-16,

249:24-250:9, 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 300:14-301:9, 302:3-19.)

Kerri Rigsby also claims that State Farm should have reevaluated the McIntosh flood claim when

it received Brian Ford’s October 12, 2005 engineering report indicating that the interior damage was

primarily caused by wind. (Id. at 285:6-12.) But the McIntosh flood claim file has since been endlessly

reevaluated in light of the Brian Ford report – by Lecky King, Mike Ferrier, Jack Kelly, Robert Dean,

Kurt Gurley, and the McIntoshes. All have determined that Mr. Ford’s conclusion that the lower

portion of the home was damaged by wind only – when there was a five-foot water line – was untenable

and contrary to the evidence in the flood file. In fact, even Mr. Ford has testified that there is “no doubt”

that there was “five and a half feet” of water damage caused by storm surge on the main floor of the

McIntoshes’ house, and he agrees with the conclusions of the October 20 report, including the

conclusion that there was extensive damage to the first floor from storm surge flooding and waves.

([225-2] at 251:2-24, 270:22-271:14, 301:17-303:8.) Tellingly, though the Ford report is the centerpiece
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of the Rigsbys’ case against State Farm, the Rigsbys chose to cancel their deposition of him – apparently

realizing that his testimony would not advance their cause. See ([303]; Hr’g Tr. at 110:23-111:4).

Kerri Rigsby’s testimony also underscores the fact that the McIntosh flood claim bears little

resemblance to the so-called flood fraud that the Rigsbys allege in their Amended Complaint and in their

pre-hearing briefing. In their pre-hearing brief, the Rigsbys asserted that State Farm received the “Haag

Report in September of 2005” and “order[ed] engineering reports on every property where a claim

involved a ‘slab’ . . . ‘popsicle stick’ . . . or ‘cabana.’” ([264] at 8.) The Rigsbys contend that State

Farm did this because it would be hard to determine the cause of damages on these types of properties

since the structure was essentially gone and the engineering reports would permit State Farm to

mischaracterize wind damage as flood damage.

On the witness stand, however, Kerri Rigsby was forced to admit that, contrary to her prior

representation under oath that she specifically relied on the Haag storm damage survey in adjusting the

McIntosh claim, the Haag storm damage survey did not even exist in September 2005. (Ex. D42, clips

KRX035, KRX036; Hr’g Tr. at 296:8-300:11; see also Ex. D38 at 2.) Moreover, as the Court observed,

“the McIntosh dwelling was not left a slab by the storm.” (Hr’g Tr. at 10:21-24.) Therefore,

“examination of the remaining structure should make it practical to identify the physical damage done

by the storm surge flooding.” (Id.) Finally, State Farm ordered the engineering report on the McIntosh

property after the flood claim was already adjusted because the McIntoshes requested that State Farm do

so in connection with their homeowners claim. (Id. at 217:3-5, 230:7-19, 261:20-23, 271:15-19.)

C. Cori Rigsby

Though present in the courtroom and ostensibly representing the United States in what she

alleges is a multimillion-dollar fraud action, Cori Rigsby chose not to take the witness stand and testify

under oath. The only reasonable inference that can be drawn from this is that any truthful testimony that

she could give would not support her case. This conclusion is bolstered by the fact that Cori Rigsby’s
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video testimony, which State Farm introduced, completely discredits any assertion that the McIntosh

home was not severely damaged by flood. Cori Rigsby admits that in reviewing photographs of the

McIntosh home, there was “clearly” flood damage and that she has “never disputed that” there was flood

damage. (Ex. D40, clip ID 328.17.) Her sworn admissions also establish that payments under a flood

policy for damages below the flood line are not only reasonable, but also proper.

Q. You were sophisticated and trained as an adjuster to identify flood damage,
weren’t you?

A. Yes.

…

Q. But in some cases, you certainly could clearly identify flood damage?

A. Yes.

…

A. … Obviously if you have a few missing shingles and then you have a flood line
of four feet in the house, you can tell that the flood caused the damage for the four
feet and the wind blew the shingles off. You don’t need an engineer for that.

Q. Right. Because you can see the water line?

A. Right.

…

Q. And as a flood adjuster, you were experienced and accustomed to handing out
checks when you saw four feet of water having formally been in a house, weren’t you?

A. I was accustomed to paying flood claims.

Q. Right. And you didn’t think there was anything unfair or unreasonable about
giving a policyholder a check on their flood policy when you could see a clear water
line like that, did you?

A. No, I did not.

Q. And as you sit here today, you’re not suggesting that your position’s changed on
that, are you?

A. No. I believe we owe for flood damage if there was flood damage.

([300-10] at 321:17-19, 322:8-323:6.) Cori Rigsby’s testimony is unrefuted.

D. John B. (“Jack”) Kelly

The Rigsbys have repeatedly declared that the second (October 20, 2005) engineering report on

the McIntosh property – which was prepared by engineer Jack Kelly and confirmed that the property
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suffered extensive flood damage – was a sham. They claim that Mr. Kelly was blindly following State

Farm’s directive without exercising any independent judgment. But when asked to back up this

assertion at the hearing, Kerri Rigsby admitted that she had no evidence to support her charge. Rather, it

is based solely on her subjective belief that Mr. Kelly was “pretty much . . . sent out there to find water.

I feel like that [sic] to be true.” (Hr’g Tr. at 291:1-2.)

The evidence adduced at the hearing, however, demonstrates that Mr. Kelly’s report was both

accurate and independent. Though Mr. Kelly did not previously work in claims adjusting, he is a

certified professional engineer with a Master’s degree from Purdue University in structural engineering.

(Id. at 327:10-25.) He is licensed in ten states and has thirty-seven years of professional experience in

structural engineering. (Id.) He testified that his opinion was based on his own personal inspection and

investigation of the McIntosh property (id. at 330:3-5), and that the conclusions in his report were free

of outside influence.

Q. What role, if any, did Brian Ford’s report, photos, findings, or conclusions play in
your investigation and conclusions?

A. None.

Q. Did anyone at State Farm or any information from State Farm play a role in
your investigation and conclusion regarding the McIntosh home?

A. No, sir.

Q. Now, Bob Kochan, we’ve identified, is the owner of Forensic; correct?

A. Yes, sir.

Q. To what degree, if at all, were your conclusions in the McIntosh report influenced
by anything Bob Kochan or anyone at Forensic said or did?

A. They were not influenced at all.

Q. Whose conclusions are in that report that you signed?

A. Those are my conclusions.

(Id. at 344:6-22.)

Indeed, it would have been readily apparent to even the casual observer of Mr. Kelly’s testimony

– which was sponsored by the Rigsbys – that his conclusion that the McIntosh home sustained massive
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damage from storm surge was both well documented and well founded. For example, Mr. Kelly

testified that he found it significant that when he inspected the house, he observed that:

the entire back of the house is gone, essentially, on the first floor. The brick facade is all
broken off. But when you go to the second floor level, none of the glass is broken, the
shingles look pretty good, the pipe – the plumbing vents do not appear to be impacted or
bent over.

(Id. at 332:2-9.) He also found “scabbing” marks on trees in the McIntosh yard and scraping marks on

the countertops and staircases inside the McIntosh home that were consistent with damage from

waterborne debris (id. at 334:7-21), and noted the absence of damage to the chandeliers and several

large glass windows on the second floor. (Id. at 336:16-337:9.)

The Rigsbys’ accusations that Mr. Kelly was acting as a surrogate for State Farm are all the more

hollow given that Kerri Rigsby has admitted that Mr. Kelly’s October 20, 2005 report is consistent with

her own conclusions based on her personal inspection of the McIntosh home.

Q. Do you believe this [October 12, 2005] report – this report would support a
$250,000 payment under the National Flood Insurance Program on the home?

A. No.

Q. And when you made the payment or agreed or authorized your subordinate, who
was working – primarily working the claim, to request authority for $250,000, you
thought there was at least that much flood damage to the home, didn’t you?

A. Was a lot of damage to that home.
….

A. It was a large home. It was insured for a lot of money, and I – yeah, I believe I
thought there was $250,000 worth of flood damage to that home.
….

Q. The third bullet point [in the October 20, 2005 report], which states that the
damage to the first floor walls and floors appears to be predominantly caused by rising
water from storm surge and waves, was that consistent with what you saw when you
went out to the McIntosh home?

A. Yes.

([91-7] at 139:9-23, 142:7-13.)



16

E. Alexis B. (“Lecky”) King

The Rigsbys’ attempt to meet their burden “to show affirmatively that the claim was false, that

there was not, in fact, $250,000 worth of flood damage to the McIntosh house” (Hr’g Tr. at 354:21-25)

by virtue of the October 12, 2005 report authored by Mr. Ford is further undercut by Ms. King’s

testimony.3 Ms. King is a State Farm manager with twenty-two years of experience adjusting and

supervising the handling of flood claims. (Ex. P32, King Dep., at 202:17-24.) She is FEMA-certified

and has conducted numerous training seminars. (Hr’g Tr. at 249:11-15.) When Katrina struck in 2005,

Ms. King was a team manager for catastrophe services and was deployed to State Farm’s catastrophe

office in Gulfport. (Ex. P32 at 67:2-25.) Although the Rigsbys have repeatedly attempted to ascribe a

nefarious motive to the fact that Ms. King questioned the conclusions in Mr. Ford’s report, the

unvarnished record demonstrates that Ms. King’s concerns were well-founded and correct.

Though the engineering report was not even ordered on the McIntosh homeowners claim until

well after the flood claim had been paid, Ms. King testified that when she reviewed the October 12

report as part of her routine duties, she became concerned because Mr. Ford’s report expressly stated

that there was a “five-plus-foot waterline in the home,” the “pictures [taken by Mr. Ford] depicted that

there was flood damage to the home,” but “Mr. Ford’s conclusion was that all damages to the home

were wind.” (Ex. P32 at 25:7-14.) When Ms. King called Mr. Ford to go over his finding and ask him

for the scientific basis supporting his conclusion, he said he had none. (Id. at 45:14-23.) When Ms.

King asked him to review the report and provide a scientific basis for his wind finding, he flatly refused.

(Id. at 46:13-19.) Under such circumstances, Ms. King’s decision to seek a second opinion was entirely

justified. In fact, even Mr. Ford now agrees with Mr. Kelly’s opinion, which concluded that there was,

in fact, extensive water damage to the first floor. ([225-2] at 251:2-24, 270:22-271:14, 301:17-303:8.)

3 Pursuant to a stipulation between the Parties, the video deposition of Ms. King was offered into evidence by the
Rigsbys (Ex. P32), subject to State Farm’s continuing relevancy objection. See (Hr’g Tr. at 431:18-432:18).
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And Kerri Rigsby admits that State Farm had good cause to be concerned with the lack of completeness

of Mr. Ford’s report. ([91-7] at 143:1-9.) In other words, Ms. King was right to question the report and

right to conclude that the McIntosh house suffered catastrophic damage from storm surge.

Ms. King’s testimony also confirms that she was in frequent contact with FEMA representatives

and that FEMA had approved State Farm’s use of XactTotal in total loss cases. (Ex. P32 at 117:22-

120:22, 137:7-138:18.) She further testified that XactTotal had been used during Hurricane Isabel and

Hurricane Ivan, that it was part of State Farm’s normal claims handling procedures, and that the same

process would apply if there was a total loss due to wind under a homeowners claim. (Id. at 144:23-

145:24, 151:7-19.) Ms. King’s testimony on these facts is unrefuted.

F. Ralph Sinno

Dr. Sinno’s testimony and “expert” opinion can be charitably characterized as inadmissible. See

([298], [299] & [333]). But regardless of whether Dr. Sinno’s fanciful theories survive objection, he

testified unequivocally that he has “no question” and “no doubt” that floodwater and waterborne debris

“most definitely” caused much damage to the McIntosh home.

[N]o question about it . . . . You can see a lot of water movement on the ground level.
There is no question about it. . . . I’m not disputing there was some partition damage
from the water. I’m not disputing that because there was a lot of floating debris that got
carried by the water. It will, no question about it, damage the Sheetrock, the partition.
There’s no question about that. The water, flooding, will cause this kind of – not
structural damage. . . . This is architectural damage. This is what I’m talking about.
This is architectural damage. . . . Most definitely the water contributed to the damage of
the Sheetrock and the internal partitions. No question about it. . . . I have no doubt about
it that the lower part of the partitions were damaged partially by the water surge and the
moving debris by the flood or water surge after the wind. . . . [M]ost definitely. Most
definitely the water . . . did contribute to architectural damage – that’s what I like to use –
of the Sheetrock on the bottom. . . . I did not deny that. I do not deny that. Nobody
denies that.

(Hr’g Tr. at 397:3-24, 422:1-12, 424:15-425:12, 427:23-428:11.)

Dr. Sinno also testified that there is “no question” that floodwaters brought wooden trusses

crashing into the McIntosh house and punching through its walls.
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I’ve seen some pictures of some debris that did float inside the house and see some wood
trusses from other roofs . . . that got into the house. And I could see moving, floating
debris with the water that did get into the house. . . .

…

You tell me the water moving, lifting debris that will hit the structural wall of the
partitions and make a dent in it and bending it and go through it, of course. The water
will carry a piece of wood that will go through the partition. No question about it.

(Id. at 397:3-24, 402:23-403:13.)

Though Dr. Sinno rhetorically attempts to discount the cost of these damages by calling them

“architectural damages” as opposed to “structural damages,” Dr. Sinno is not a valuations expert, a fact

that this Court recognized in sustaining State Farm’s objection to Dr. Sinno’s valuation testimony. (Id.

at 399:8-14.) Moreover, Dr. Sinno’s presumptions regarding the cost of repairing the flood damage are

insulting and absurd. For instance, Dr. Sinno amazingly declares of the flood damage to the McIntosh

house: “This is minor pennies. This is hamburger money.” (Id. at 422:1-12.) “This is cheap. . . . It

won’t cost anything. It’s nothing. It’s just like the flood in New Orleans.” (Id. at 402:23-403:13.)

Given Dr. Sinno’s robust admissions that flooding caused damage to the lower portions of the

McIntosh house, the Rigsbys’ effort to “prove that the damage to the home was caused by wind rather

than water” ([324] at 24) necessarily fails. Dr. Sinno’s testimony eliminates the Rigsbys’ ability to

“prove that State Farm knowingly, deliberately, or recklessly disregarded that finding” (id.), and further

confirms that extensive flooding occurred at the McIntosh property.

III. SUPPOSED NONCOMPLIANCE WITH FEMA GUIDELINES IS NOT ACTIONABLE UNDER THE FCA

In their Amended Complaint and pre-hearing briefing, the Rigsbys allege that State Farm ordered

blanket engineering reports on “slab,” “popsicle,” and “cabana” losses, and commissioned a sham

survey by Haag Engineering in an effort to mischaracterize wind damage as flood damage. ([264].)

When it became apparent that (i) the Haag storm damage survey did not even exist until long after the

McIntosh flood claim was adjusted, (ii) the McIntosh property was not a slab loss, and (iii) the
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McIntoshes – not State Farm – requested the engineering report, the Rigsbys were desperate to conjure

up another theory.

The Rigsbys now contend the new “crux” of their case is that State Farm violated the FCA

because it supposedly did not comply with certain FEMA expedited claims handling guidelines in W-

05054. See (Hr’g Tr. at 23:16-17). In particular, the Rigsbys now claim that State Farm committed

fraud by treating the McIntosh property as a constructive total loss and by using the XactTotal program

to estimate the loss, rather than preparing a stick build estimate. The Rigsbys’ new and unpled

regulatory theory does not establish a violation of the FCA as a matter of law.

Notably, the Rigsbys admit that use of XactTotal “would be fine if that was within FEMA

procedures.” (Id. at 23:14-16.) They further admit that the same expedited procedure used on the

McIntosh flood claim would be “perfectly reasonable” in cases where there is standing floodwater or

where the home was washed off its foundation. (Id. at 24:3-25:4.) Indeed, the Rigsbys urge that treating

such properties as a constructive total loss is highly advantageous because it will “get [policyholders]

their money” without going through an unnecessary and time-consuming “stick build” process. (Id. at

26:25-27:5.) Yet they argue that any perceived deviation from W-05054 with respect to the McIntosh

claim amounts to a per se violation of the FCA. It is not. Indeed, it is far from it as a matter of law.

As an initial matter, the Rigsbys’ assertion that the adjustment of the McIntosh property was

somehow inconsistent with W-05054 is demonstrably false. W-05054 expressly authorized the use of

“the company’s normal claim procedures.” (Ex. P6, W-05054, attachment “A” at 4.) The adjustment of

the McIntosh flood claim was fully consistent with the claims processing procedures that State Farm

used in hundreds of other cases. See (Hr’g Tr. at 100:6-101:25; P32 at 144:23-145:24). In fact, FEMA

reviewed these files and was aware that State Farm would, in appropriate instances, expedite the

policyholder’s claim by using the XactTotal process rather than a stick build model. (Id.) As Mr.

Ferrier stated: “Hundreds of [flood claims] were done in this exact same manner, and [FEMA] didn’t
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find any cause or any problems with the [XactTotal] estimating technique.” (Hr’g Tr. at 100:21-23.)

For all of their eleventh-hour machinations over it, even the Rigsbys admit that the use of XactTotal

“would be fine if that was within FEMA procedures.” (Id. at 23:14-16.)

Moreover, the Rigsbys’ attempt to predicate FCA liability on a putative noncompliance with W-

05054 is untenable as a matter of law. As State Farm explained in its Bench Brief ([326]), the FCA

requires the Rigsbys to prove scienter by proving that State Farm acted “knowingly” by (1) having

actual knowledge, (2) acting in deliberate ignorance, or (3) acting in reckless disregard. See 31 U.S.C.

§ 3729(b). The Fifth Circuit has admonished that this “mens rea requirement is not met by mere

negligence or even gross negligence.” Farmer, 523 F.3d at 339.

Given this standard, the Fifth Circuit and every Circuit Court of Appeals to consider the issue

has recognized that “[v]iolations of laws, rules, or regulations alone do not create a cause of action under

the FCA” because they do not meet the scienter requirement. Hopper, 91 F.3d at 1267. As the Fifth

Circuit explained:

“claimants [do not] ‘knowingly’ present[ ] false claims where there were instances of
‘mere’ contractual or regulatory noncompliance,” because the “FCA is not an
appropriate vehicle for policing technical compliance with administrative regulations.
The FCA is a fraud prevention statute; violations of [agency] regulations are not fraud
unless the violator knowingly lies to the government about them.”

Farmer, 523 F.3d at 340 n.12 (quoting Southland Mgmt. Corp., 326 F.3d at 682 (Jones, J., specially

concurring)); accord United States ex rel. Lamers v. City of Green Bay, 168 F.3d 1013, 1020 (7th Cir.

1999); see also United States ex rel. Ramadoss v. Caremark Inc., 586 F. Supp. 2d 668, 691 (W.D. Tex.

2008) (observing that “the FCA is not a catch-all enforcement vehicle for all government regulations”).

Finally, the Rigsbys’ attempt to predicate liability on a perceived deviation from W-05054 is

further undermined by the fact that FEMA was aware that State Farm would, in appropriate

circumstances, authorize its adjusters to use the XactTotal program. “The government’s knowledge of
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the alleged false claim is relevant to whether the defendant ‘knowingly’ submitted a false claim.”

United States ex rel. Gudur v. Deloitte Consulting LLP, 512 F. Supp. 2d 920, 932 (S.D. Tex. 2007).

Since the crux of an FCA violation is intentionally deceiving the government, no
violation exists where relevant government officials are informed of the alleged falsity,
thus precluding a determination that the government has been deceived.

Id. (citations omitted). Here, Mr. Ferrier and Ms. King both had numerous conversations with FEMA

officials about adjusting constructive total loss cases, and that FEMA had reviewed hundreds of files

where XactTotal was used in similar circumstances without objection. Moreover, the “example”

attached to W-05054 with regard to the documentation of claims handled over the phone, “Process 1

claims,” is an XactTotal valuation. (Hr’g Tr. at 144:21-24.) It is manifestly unreasonable to assert that

FEMA would explicitly refer to and accept the use of XactTotal to justify a payment of flood policy

limits where the claim was adjusted through a telephone call, but would not authorize its use where an

on-site inspection and claim investigation were completed.

In sum, the newly-minted and unpled edifice that the Rigsbys try to construct as the “crux” of

their FCA claim, perceived noncompliance with W-05054, collapses under the weight of Fifth Circuit

law and the record. Bereft of any legally sufficient support, the Rigsbys’ claim should be dismissed.

IV. THE RIGSBYS’ RETALIATORY DISCHARGE CLAIMS SHOULD BE DISMISSED

Consistent with the Court’s directions for the Parties to make their intentions clear, State Farm

continues to urge that the Court should grant summary judgment dismissing the Rigsbys’ claim for

retaliatory discharge for all of the reasons articulated in State Farm’s moving papers. ([96] & [97].)

These papers have never been joined by the Rigsbys and State Farm reserves any additional arguments

until after the Rigsbys file their response in opposition, if any. In addition, State Farm’s rebuttal ([336])

in support of its motion to amend its answer further demonstrates that the Rigsbys’ retaliation claim is

estopped and released. The doctrine of collateral estoppel precludes the Rigsbys from arguing that they

were engaged in lawful actions because this same argument was raised by the Rigsbys and rejected by a
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federal court in a prior proceeding. See (id. at 7-9). Similarly, their claim against State Farm is

derivative of their now-released claims against Renfroe and is therefore extinguished. See (id. at 3-7).

CONCLUSION

The Court convened the hearing to determine one dispositive issue: “whether the payment of the

flood insurance limits in the McIntosh case was justified, as a matter of law.” ([261] at 3.) Through

ample documentary and photographic evidence and unrefuted testimony, including that of Michael

Ferrier, State Farm demonstrated that the flood damage to the McIntosh property far exceeded $250,000,

and the payment of the McIntosh flood claim was not only justified, but was also in all respects correct.

As the Rigsbys’ counsel admitted at the hearing, the burden then shifted to the Rigsbys to “show

affirmatively . . . that there was not, in fact, $250,000 worth of flood damage to the McIntosh house”

and that “State Farm submitted the claim knowing that it was false.” (Hr’g Tr. at 354:21-25.) The

Rigsbys have not met (and cannot meet) this acknowledged burden. To the contrary, the testimony of

Kerri Rigsby, Cori Rigsby, Jack Kelly, and Dr. Sinno, among others, confirms that there was extensive

flood damage to the McIntosh property, which justified payment of the policy limits as a matter of law.

Moreover, despite the Rigsbys’ representation that “they will also testify that they witnessed

State Farm’s application of that fraudulent scheme to the McIntosh claim” ([264] at 4), there is no

evidence of any scheme by State Farm to overcharge the federal government or any knowing, deliberate,

or reckless disregard by State Farm in concluding that flood policy limits were properly payable.

Almost since the day Hurricane Katrina hit the Gulf Coast of Mississippi, the Rigsbys and their counsel

have presented a series of scurrilous allegations which they are only too willing to revise when

confronted with irrefutable facts that demonstrate their claims are false. Their claims were first

characterized as the manipulation of engineering reports in slab cases. They added shredding of

documents (of which they admittedly have no particular knowledge, ([16] at ¶ 78)), reliance on the Haag

“Bible” (which undisputedly post-dates the events in question), and now the use of XactTotal (which
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was proper and outside of FCA liability). All of these theories, while perhaps suitable to grab media

attention and other types of notoriety, are not supported by evidence or by the law. For the foregoing

reasons and the reasons stated in its moving papers, State Farm respectfully urges this Court to grant its

motions for summary judgment and to dismiss this case on the merits and with prejudice.
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