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 Kerri and Cori Rigsby (the “Relators” or “Rigsbys”) respectfully submit this 

Consolidated Post-Hearing Brief in opposition to the pending dispositive motions filed by State 

Farm Mutual Insurance Company (“State Farm”), Forensic Analysis Engineering Company 

(“Forensic”) and Haag Engineering Company (“Haag”) (collectively, “Defendants”).     

I. PRELIMINARY STATEMENT 

State Farm issued thousands of homeowners’ policies and National Flood Insurance 

Program (“NFIP”) flood policies to policyholders near the coast of Mississippi.  The 

homeowners’ policies cover wind damage and exclude damage caused by flooding.  The NFIP 

flood policies cover damage caused by flooding, but exclude all other types of damage.  State 

Farm underwrote the homeowners’ policies, but the NFIP flood policies were underwritten by 

the United States government.  As a write-your-own carrier, State Farm was allowed to use a 

single adjuster following Hurricane Katrina to adjust claims under both the homeowners’ policy 

and the flood policy that cover each home.  The Court recognized that State Farm’s role creates 

“the obvious potential for a conflict of interest.”  Tr. 7:13-14 

This qui tam action was brought by Kerri and Cori Rigsby as relators who represent the 

United States.  They allege that the conflict of interest described above resulted in State Farm 

improperly characterizing wind damage as flood damage on thousands of claims in Mississippi 

after Hurricane Katrina.  State Farm did this to pay policyholders with taxpayers’ money rather 

than State Farm’s money.  Accordingly, the Relators claim that State Farm violated the False 

Claims Act (“FCA”) by submitting inflated and inaccurate claims for payments under the NFIP 

flood policies to the United States.  The Relators further allege that the other Defendants 

conspired with State Farm to submit the false claims.  As a recent 5th Circuit decision makes 

clear, Relators need not allege a specific false claim.  See United States ex rel. Grubbs v. 
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Kanneganti, 565 F.3d 180, 190 (5th Cir. 2009).1  The Relators allege that the $250,000 flood 

payment made to Thomas and Pamela McIntosh on October 2, 2005, is an example of a false 

claim submitted by State Farm. 

The Defendants filed motions seeking dismissal of this action on a number of different 

grounds.  After converting all of the pending dispositive motions to motions for summary 

judgment, the Court held an evidentiary hearing on May 20-22, 2009 (the “Hearing”), and asked 

the parties to present evidence beyond the pleadings in connection with the pending motions.  

The Court focused the parties on two issues: (1) whether State Farm could prove, as a matter of 

law, that the McIntoshes’ house suffered at least $250,000 of flood damage; and (2) whether the 

Relators are the “original source” of the conspiracy and fraudulent scheme that they allege.  Both 

the Relators and State Farm have made timely jury demands in this case, and the Court reminded 

the parties at the Hearing that the purpose of the Hearing was to determine whether “there is a 

genuine issue of material fact that will justify this case going forward to a full-blown trial.”  

Tr. 438:7-8. 

State Farm presented its case, which consisted of only one live witness, Michael Ferrier, 

a State Farm employee who did not work on Hurricane Katrina claims in Mississippi and who 

had absolutely no first hand knowledge of the facts at issue.  Ferrier’s testimony helped the 

Relators because he established that State Farm had never even attempted to estimate the actual 

amount of flood damage that occurred at the McIntosh house until he himself submitted a report 

less than one week before the Hearing.  Ferrier’s report concluded that $279,000 of flood 

damage occurred.  The Relators’ expert, David Favre, concluded that the amount of flood 

damage was less than $131,000.  Ferrier admitted at the Hearing that he and Favre had a 

                                                 
1 Grubbs was decided after the parties had completed their initial briefing on the dispositive motions.  On June 19, 
2009, the 5th Circuit denied motion to rehear the case en banc.  See United States ex rel. Grubbs v. Kanneganti, No. 
07-40968 (Jun. 19, 2009) (attached hereto as Exhibit A). 
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“material dispute, a material difference of opinion.”  Tr. 179:22-24.  This fact alone is sufficient 

for the Relators to prevail at this summary judgment stage.  But there was much more.   

A. Disputed McIntosh Facts 

With respect to how much flood damage was done to the McIntosh house, the evidence 

shows many disputes of material fact, including, but not limited to:  

(1) The effect of wind on the house.  State Farm witnesses testified that the winds in 
Hurricane Katrina were not strong enough to blow down houses while the Relators’ 
expert, Dr. Ralph Sinno, testified that the McIntosh house unquestionably suffered 
complete structural failure as a result of wind.  See infra § II(G)(1).   

 
(2) The internal waterline.  State Farm argues that the waterline inside the McIntosh 

house was either 4 feet (Kelly Report) or 5 feet high (State Farm’s flood file).  See 
infra § II(G)(1)(a).  The FEMA high water mark data and the height of the 
McIntoshes’ floor indicate that no more than 2.1 feet of water could have entered the 
house.  Id.   

 
(3) The timing of the wind and water.  The Relators’ experts testified that the strongest 

winds blew for hours before any flood water reached the McIntosh house; whereas 
State Farm’s witnesses testified that the wind and water reached the house much 
closer in time.  See infra § II(G)(1)(a).   

 
Thus, State Farm failed entirely to prove that at least $250,000 of flood damage occurred 

to the McIntosh house as a matter of law. 

B. State Farm’s Scheme 

More importantly, the evidence produced in discovery and at the hearing established that 

the Defendants intentionally engaged in a scheme to overstate flood damage and understate wind 

damage on claims that they adjusted after Hurricane Katrina.  This scheme involved training 

adjusters to pay the policy limits on flood claims quickly and not to investigate for wind damage.  

The training of adjusters was controlled primarily by Alexis (“Lecky”) King, State Farm’s main 

flood training authority and the co-coordinator of State Farm’s Gulfport Office.  King and State 

Farm executed this portion of the scheme by: 
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(1) instructing adjusters that Hurricane Katrina primarily was a “water storm” with 
insignificant winds;2  

 
(2) directing adjusters to “hit the limits” of NFIP flood policies as quickly and frequently 

as possible; and  
 
(3) directing adjusters to change State Farm procedures and use the XACTOTAL 

program (a mere square footage value estimator), rather than performing stick build 
estimates to assess actual flood damage. 

 
This last point, State Farm’s use of the XACTOTAL program, was critical to the 

fraudulent scheme.  In the past, State Farm had always required adjusters to do an actual estimate 

of how much damage was caused by flooding to each home before a flood claim was submitted 

to the government.  After Hurricane Katrina, State Farm adjusters did not even try to estimate 

actual flood damage.  They simply estimated the total value of each home based on square 

footage.  The adjusters then represented that the overall value estimate was actually the amount 

that each home was damaged by flood.  For example, the McIntosh flood claim file represents to 

the government that $512,000 of damage was done to the McIntosh home, while even State 

Farm’s testifying representative admits that he could identify just $279,000 of flood damage. 

Moreover, to relieve adjusters of any sense of responsibility to investigate each property 

for wind damage, State Farm, for the first time, ordered an engineer to determine the cause of 

damage for each home that experienced any amount of flooding.  Although State Farm told the 

policyholders and adjusters that the engineers would determine whether the damage at issue was 

caused by flooding or wind, State Farm actually instructed the engineers not to look for wind 

damage.  Indeed, State Farm: 

 (1) directed the engineers not to perform any wind-related structural analysis; 
 

(2) directed the engineers not to attempt to determine what percentage of the damage was 
caused by wind and by flood; 

   

                                                 
2 The evidence further showed that Haag conspired with State Farm by providing a written report that corroborated 
State Farm’s intentionally inaccurate description of the weather. 
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(3)  told engineers to choose a single “predominate cause” of damage, even if they were 
unable to make such a determination; and 

 
 (4) most importantly, coerced engineers who found that the predominate cause of 

damage was wind rather than flood to change the conclusions of their reports.3 
 

This scheme efficiently placated and neutralized both policyholders and adjusters.  The 

policyholders were paid their flood limits immediately, with virtually no investigation.  They 

were told that another, oftentimes larger payment, would follow after an investigation was 

performed by an engineer.  State Farm adjusters unwittingly helped to carry out this scheme 

because, following the directions they received, they did not assess wind as a possible cause for 

major damage. 

The evidence showed, of course, that this scheme eventually unraveled when some of the 

engineers turned out to be harder to control than anticipated.  Indeed, when Lecky King took 

control of the engineering process, she intended to make sure that every report eventually 

concluded that flood, rather than wind, was the predominant cause of damage.  But when one of 

those engineers, Brian Ford, refused to change his conclusion regarding the McIntoshes’ house, 

King fired Ford and coerced Ford’s employer to write a second report that changed the 

conclusion to flood as the predominant cause of damage.  Shortly thereafter, State Farm 

cancelled all of the engineers’ reports that were ordered on claims that included flooding.  State 

Farm also denied all of the policyholders’ wind claims, which were supposedly still under 

investigation and awaiting inspection from an engineer. 

The Rigsbys, as State Farm insiders, testified with direct and independent knowledge 

about essentially every element of this fraudulent scheme.  Kerri Rigsby also testified that she 

uncovered this scheme by stumbling on the two engineering reports on the McIntosh home.  

                                                 
3 The evidence also showed that Forensic conspired with State Farm by intentionally changing engineering reports 
that Forensic knew would inaccurately portray damage to residences as flood damage rather than wind damage.   
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Accordingly, the Rigsbys are “original sources” under the FCA.  The Defendants apparently 

recognize this obvious fact, as they make no mention of this issue in their post-Hearing briefs.4  

In sum, the evidence adduced at the Hearing demonstrates that the Defendants engaged in 

a fraudulent scheme that violates the FCA.  But the Relators need not even make that showing at 

this stage of the litigation.  Rather, the Defendants must show that there are no disputes of 

material fact; i.e., that no reasonable juror could find in favor of the Relators.   

C. A Jury Should Decide Questions of Credibility  

State Farm’s approach in its post-hearing brief demonstrates beyond doubt that State 

Farm has not met and cannot meet its burden.  Indeed, because State Farm cannot possibly show 

that there are no disputes of fact, State Farm instead sharpens its tone and directly attacks the 

credibility of the Relators’ witnesses.  For example, State Farm sarcastically calls Ms. Rigsby’s 

testimony that of a “zombie claims handler.”  State Farm asserts that Dr. Sinno, a professor who 

is widely recognized as one of the foremost experts in his field, has “fanciful theories” and is no 

“expert” at all.  State Farm characterizes the 2.1 foot internal waterline used by Favre to estimate 

flood damage as “false and fictitious.”5   

While the tone of State Farm’s attack shows understandable desperation, the substance 

completely undercuts State Farm’s summary judgment argument.  State Farm all but concedes 

that this case will turn on the credibility of witnesses – a determination reserved for the jury and 

completely inappropriate at summary judgment. 

                                                 
4 The Defendants indirectly argue that Cori Rigsby must not have any direct and independent knowledge of the 
fraud because she did not testify at the Hearing.  To the contrary, the Relators chose not to put Cori Rigsby on the 
stand to save the parties and the Court the time it would have taken to learn that most of her testimony would have 
been consistent and duplicative with that of Kerri Rigsby.  Indeed, Cori Rigsby’s voluminous deposition testimony 
is cited throughout this brief and demonstrates that she also is an original source under the FCA. 
5 In fact, the waterline was derived from a FEMA high water mark just 50 feet from the McIntosh house and the 
elevation of the McIntoshes’ floor, which was provided by State Farm’s expert, Robert Dean.  See supra 
§ II(G)(2)(a). 
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The Relators submit that with just two depositions, a handful of documents and a few 

days of trial, a trier of fact would already identify the McIntosh claim as inflated and inaccurate – 

an example of what are likely thousands of similar false claims.  But the Court need not make a 

determination on this issue now.  Both State Farm and the Relators have requested that a jury be 

the trier of fact in this action, and resolving disputes of fact and assessing the credibility of the 

various witnesses is the jury’s designated and time-honored role.  

Accordingly, the Relators respectfully request that the Court deny all of the Defendants’ 

motions and issue a case management order so the parties can precede expeditiously to a jury 

trial on the merits.  The Relators submit that discovery could be completed and this case tried 

within one year, if such a schedule would please the Court. 

II. THE FACTS 

A. State Farm Claims Adjusting Before Hurricane Katrina. 

Kerri and Cori Rigsby began working in the insurance industry in 1997.  They were 

employed by the E.A. Renfroe Company (“Renfroe”) as adjusters, and then team managers, from 

1998 until State Farm terminated their employment in 2006.  Tr. 195:22-196:12.  During that 

time, they always reported to a State Farm Team Manager.  Id. at 197:19-22.  The Rigsbys never 

had the authority to approve claim determinations or payments.  Id. at 219:20-24.  Rather, the 

State Farm Team Manager had all authority with respect to the claims files, including sole 

authority to approve a payment from State Farm or the submission of a claim to the NFIP.  Id. 

The Rigsbys learned how to adjust claims through State Farm training programs.  King, 

State Farm’s companywide, primary flood trainer, provided most of the training to the Rigsbys 

for adjusting flood claims.  Tr. 197:8-199:9; 203:7-17.  Before Hurricane Katrina, State Farm 

flood adjusters were required to determine what parts of a home actually were damaged by flood.  

Tr. 212:14-16.  Kerri Rigsby and King both testified that to adjust flood or homeowners’ claims, 

State Farm always used the “Xactimate” computer program to produce an itemized estimate that 
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“reflects the actual damage to the home” and the costs to repair that damage (a “stick-build 

estimate”).  Tr. 212:25-213:2; King Dep. 95:5-98:6.  King specifically testified that the 

procedures for wind and flood claims prior to Katrina required: (1) inputting specific room 

dimensions; (2) individually inputting each item that was determined to be damaged by flood; 

and (3) using the Xactimate computer program to create an item-by-item, stick-build estimate of 

flood damage.  King Dep. 95:5-98:6.   

B. State Farm Changes Its Procedures For Hurricane Katrina Claims. 

1. State Farm Told Adjusters Katrina Was a “Water Storm.”  

After Hurricane Katrina, State Farm held a meeting in the Gulfport office to tell its 

adjusters how flood claims would be handled for Katrina (the “Flood Training Meeting”).  

Tr. 205:10-206:7.  State Farm told the adjusters that Katrina was a “water storm” in which flood 

water or storm surge had caused almost all of the damage.  Tr. 206:12-20.  Accordingly, 

adjusters were instructed to assume that flooding was the cause of any damage not indisputably 

caused by wind (such as roof damage in areas that had not flooded).  King Dep. 177:14-179:9.  

This instruction was critical to State Farm’s scheme to shift responsibility for losses to the 

government because adjusters had to report flood damage to make the scheme work. 

Without question, State Farm knew that the timing of wind and water was important to 

whether a claim triggered the NFIP flood policy.  King admitted that if wind had destroyed a 

home before flood waters arrived, there would be no flood claim: 

Q: You had said before that if a property were completely destroyed by wind 
prior to the floodwater, that would be a wind damage claim rather than a flood 
damage claim, right? 

A: Yes, sir.  If you could conclusively say that a house was destroyed by 
wind prior to any flooding, that would have been a wind claim. 

King Dep. 178:1-7.  Yet King also testified that the timing of the wind and water was 

“irrelevant” to her because she believed that the wind was too weak to do any material damage: 

Q: You just personally didn’t care about the timing? [. . . ] 
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A: I didn’t care whether the surge – my opinion is and my – based on all my 
years of experience, the winds that occurred on the coast were not blowing hard 
enough to blow a house down. . . . There was obvious wind blowing long before 
the first big waves hit, but that wind was not strong enough to knock those houses 
down, in my opinion. 

King Dep. 177:14-179:9.  

This willfully ignorant version of the weather guided State Farm’s handling of thousands 

of Katrina claims in Mississippi.  Since the Gulfport Office handled every claim in Mississippi 

that involved wind and flood damage, and since King was the co-coordinator of that office, she 

controlled State Farm’s adjustment of claims involving both wind and water.  As a result, State 

Farm’s adjusters presumed that flooding caused all significant damage. 

State Farm also falsely assumed that any house still standing could not have suffered 

serious structural damage from the wind.  In the testimony quoted above, King equated wind 

damage with a house that had been knocked down.  But as Dr. Ralph Sinno testified, any 

engineer seeing a 45-degree crack in the McIntosh house’s masonry would know that the crack 

was a sign of high-level horizontal wind forces that had torqued the building and caused 

catastrophic structural failure.  Tr. 396:1-19.  Although State Farm’s representative Mike Ferrier 

identified a long series of photographs of the McIntosh house that allegedly supported his belief 

that the house was damaged by flood, he never mentioned the key evidence that would have 

suggested structural damage caused by wind.  Tr. 96:22-99:15.  Obviously, he was not looking 

for the tell-tale signs of structural wind damage.  Not surprisingly, State Farm’s adjusters never 

found wind damage for which they never looked and assumed could not have occurred.   

In short, State Farm trained adjusters to assume as a fundamental principle that wind 

damage had been minimal.  Just a few weeks after the Flood Training Meeting, State Farm 

provided its adjusters with the Haag Engineering, Inc. report (the “Haag Report”).  Tr. 206:21-

25; 207:1-10.  The Haag Report described the storm in exactly the same way as State Farm had 

reported at the Flood Training Meeting.  Tr. 208:6-7.  The Haag Report falsely concluded that 
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the “storm surge preceded and accompanied the strongest hurricane winds” and that many low-

lying structures were submerged or destroyed “well in advance of the strongest winds.”  Ex. P-3 

at 13.6  State Farm then presented the Haag Report as the indisputable truth, telling its adjusters 

that anything disagreeing with the Haag report was inaccurate.  Tr. 207:18-35; Dep. of C. Rigsby 

taken in Marion v. State Farm Fire & Cas. Co., (the “C. Rigsby Marion Dep.”) at 104:9-18.  

Indeed, King referred to the Haag Report as “the Bible.”  Tr. 296:25-297:1; C. Rigsby Marion 

Dep. 108:19-23. 

2. State Farm Told Adjusters to “Hit the Limits” Using XACTOTAL. 

At the Flood Training Meeting, State Farm also changed its normal claims-handling 

procedures for flood claims with respect to damage estimates.  Kerri Rigsby testified that State 

Farm told adjusters that they should try to hit policy limits for all claims that involved substantial 

floodwater, including all “slabs,” “popsicle sticks,” and “cabanas,” descriptive words used for 

houses that State Farm had decided—before any investigation—were damaged by flood waters.  

Tr. 210:21-22.  King also admitted that she had instructed adjusters to “pay the full [flood] 

limits” on any home that they subjectively considered to be a “constructive total loss.”  King 

Dep. 125:20-23; C. Rigsby Marion Dep. 76:9-13.  

                                                 
6 At the Hearing, the Court marked many exhibits for identification, including P-3, but it withheld ruling on their 
admissibility.  The Defendants objected to the exhibits only on relevance grounds, so there is no issue regarding 
authenticity or hearsay.  As the Hearing testimony and this brief have demonstrated, those exhibits illustrate and 
evidence Defendants’ scheme to submit false claims to the government and the fraudulent submission of the 
McIntosh claim.  Evidence is relevant so long as it has “any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable[.]”  Fed .R. Evid. 401. 

Defendants have argued that, because those exhibits came into existence after the false McIntosh claim had been 
submitted, they cannot relate to State Farm’s knowledge of the falsity of the McIntosh claim.  But the exhibits all 
relate to the actual damage to the McIntosh home and State Farm’s efforts to conceal the truth.  As such, they relate 
to both State Farm’s intent in paying the claim and State Farm’s efforts to conceal the false claim.  In addition, a 
recent amendment to the FCA makes clear that State Farm’s continued refusal to repay overpayments constitutes a 
continuing violation of the FCA, even if State Farm somehow believed that its actions were reasonable at the time it 
submitted the McIntosh claim.  See 31 U.S.C. §3729-33, as amended by Fraud Enforcement and Recovery Act of 2009 
(“FERA”) Pub. L. No. 111-21, U.S.C.C.A.N. (123 Stat. 1617).  Accordingly, all of the exhibits clearly are relevant 
and should be admitted. 
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To facilitate those instructions, State Farm introduced XACTOTAL at the meeting, a 

computer program that allowed adjusters to quickly and easily hit flood policy limits.  Tr. 206:5-

20; C. Rigsby Marion Dep. 74:11-12.  State Farm told its adjusters that they could use the 

XACTOTAL program not just for slabs, popsicle sticks and cabanas, but also whenever a home 

was severely damaged—a constructive total loss—if they obtained approval from their State 

Farm Team Managers.  King Dep. 125:20-23. 

Instead of providing an estimate for how much it actually would cost to repair damage to 

a home, XACTOTAL merely provided an estimate of the home’s value.  Tr. 123:12-125:16.  To 

use XACTOTAL, the adjuster would input a home’s square footage and a subjective quality 

level (i.e., low, medium, high).  Tr. 208:20-210:7.  The program would then generate an itemized 

report that appeared to be a detailed account of the necessary repairs but was, in fact, completely 

hypothetical.  Tr. 209:18-24.  As Kerri Rigsby explained, “[XACTOTAL] says it’s a five-

bedroom house with a garage.  Mr. McIntosh does not have a five-bedroom house.  He has a 

four-bedroom house, and he didn’t have a garage; he had a carport.  It doesn’t represent what the 

house is.”  Tr. 209:6-24.   

If, after creating an XACTOTAL report, the adjusters had not hit the policy limits, they 

were instructed to manipulate the inputs and keep running the program until they did hit the 

limits.  King Dep. 127:1-128:6; C. Rigsby Marion Dep. 76:9-13. 

3. State Farm Lacked Authorization to Use XACTOTAL. 

State Farm’s two flood insurance authorities, Ferrier and King, offered conflicting 

explanations as to why State Farm “believed” that it was proper to use XACTOTAL on homes 

like the McIntosh house, rather than performing the stick-build estimate actually required by the 

regulations. 

First, Ferrier testified that the use of XACTOTAL was “an accepted means to adjust 

losses.  The claims manual, the National Flood Insurance Program claims manual addresses it.”  
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Tr. 100:9-11.  But when confronted with the NFIP Claims Manual on cross-examination and 

asked to identify the specific provision allowing the use of XACTOTAL, Ferrier was stumped:  

I don’t have the page committed to memory, so I don’t know how long it’s going 
to take me to find it.  As I think about it, I’m not sure it’s in here or it’s in the 
write-your-own agreement.  There is another document called the write-your-own 
agreement between the NFIP.  It might possibly [sic] in that document, as to being 
in – and I think I’m fairly certain we have –  

Tr. 153:22-154:3. 

Ferrier changed his story because the NFIP Claims Manual does not justify State Farm’s 

actions.  To the contrary, it states: “[t]he repair estimate should be prepared room-by-room, unit-

cost basis, clearly indicating room dimensions and unit costs, except when the building has been 

completely destroyed.”  Tr. 156:2-7 (emphasis added).  Thus, the claims manual does not allow 

the use of XACTOTAL on homes like the McIntoshes’.  

In contrast to Ferrier, King never contended that the NFIP Claims Manual authorized the 

use of XACTOTAL.  Instead, King asserted that an expedited claims handling process 

implemented by the NFIP after Hurricane Katrina, FEMA Directive W-05054 (“W-05054”), 

authorized XACTOTAL: 

After Katrina, NFIP initiated an expedited claim handling process, which allowed 
us to use an abbreviated form of Xactimate [XACTOTAL] in order to expedite 
the claims handling and pay the claims as promptly as we possibly could. 

King Dep. 98:12-16.   

But W-05054 clearly did not authorize the use of XACTOTAL on the McIntosh claim.  

Rather, W-05054 established three categories for handling claims.  The first and second 

categories allowed adjusters to use square foot calculations rather than actual flood damage 

estimates in two very specific and limited circumstances: (1) properties on which there was 

standing water for more than five days (i.e., homes in New Orleans); and (2) foundation-only 

properties “when it has been determined that the structure has been washed off its foundation by 

flood water and the square foot measurements are known.”  Id.; see Ex. P-6 at Rigsby-000230-
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31.  The third category, which included everything else, required companies to use their “normal 

claim procedures.”  Id.  Thus, by carving out two narrow categories of claims for which 

XACTOTAL was allowed, W-05054 clearly contemplates that insurers will provide a detailed 

damage estimate for all other cases.   

Despite the clear language of W-05054, however, King offered hearsay testimony that 

Juan Guevera in State Farm’s corporate claims department had told her that FEMA had given 

State Farm permission to use XACTOTAL on any homes that State Farm considered to be a 

“constructive total” loss.  King Dep. 99:7-100:14.  Yet King also testified that adjusters were 

never told how to determine whether a house was a constructive total loss.  King Dep. 146:22-

147:1.  Later in her deposition, King attempted to change her story by testifying that beginning 

with Hurricanes Ivan and Isabel, State Farm’s normal claims handling procedure included the 

use of XACTOTAL.  King Dep. 145:9-11.  Yet Ferrier and the Rigsbys all testified that they 

could not recall a time before Hurricane Katrina when State Farm used XACTOTAL.  

Tr. 185:13-14; 210:12-13; and C. Rigsby Marion Dep. 74:14-15.  

Put simply, despite State Farm’s many attempts to skirt the issue, its use of XACTOTAL 

defied the written, published FEMA procedures and generated countless false flood claims.  

Thus, State Farm provided instructions that would assure that its adjusters never really did a 

thorough investigation to determine the actual amount of flood damage to properties.  Rather, 

State Farm told them to use XACTOTAL, “hit the limits,” and send the government the bill.   

C. State Farm Papers Its Files With Pre-Scripted Engineering Reports. 

1. State Farm Retained Engineers on All Claims that Involved Flooding. 

Before Katrina, State Farm used engineers only when requested by the adjuster to 

determine the cause of loss on an as-needed basis.  King Dep. 183:25-184:12; Tr. 214:15-23.  

Shortly after the Flood Training Meeting, however, State Farm changed its policy completely.  

Tr. 214:24-215:25; C. Rigsby Marion Dep. 94:1-5.  Adjusters were informed by David Randel, 
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the Section Manager who oversaw the Biloxi and Gulfport offices, that engineers would be 

ordered on all slabs, popsicle sticks, and cabanas.  Tr. 214:24-215:25.  King testified that the 

blanket order for engineers was even broader; engineers were ordered for all claims involving 

flooding.  King Dep. 185:10-12; 189:12-23. 

But State Farm never expected the engineers to make a good-faith determination of the 

cause of damage.  Rather, as John Kelly testified, State Farm instructed the engineers not to 

perform any wind analysis and not to determine the percentages of wind and flood damage.  

Tr. 348:12-13, 348:18-349:9; Exs. P-13, P-19.7  Instead, the engineers were instructed only to 

conclude whether flood or wind was the “predominate” cause of damage.  Id.  A Forensic 

employee recognized that this approach showed State Farm’s fraud: 

[State Farm] had already contradicted themselves regarding the reports – with 
Mark(?) wanting percentages stated and his counterpart calling a few days later 
and telling us to resubmit two reports that had shown percentages and saying that 
SF absolutely does not want them shown because they would then have to settle 
for the portion that was reportedly caused by wind. 

Ex. P-19 at Rigsby-001768.  To make sure that the engineers did not impair State Farm’s plan, 

King took control of the entire process.   

2. King Assured Flood Damage Findings. 

King controlled the engineering reports process to make sure they all concluded that 

flooding was the cause of loss.  Before Hurricane Katrina, State Farm date-stamped engineering 

reports as received and delivered them to the adjusters who had requested the reports.  

Tr. 217:18-25.  Following Katrina, all engineering reports were sent directly to King without 

being opened or date-stamped.  Tr. 217:21-22.  King admitted that she reviewed every 

engineering report that came in before anyone else saw them.  King Dep. 193:21-195:8.  If an 

engineering report determined that wind was the predominant cause of damage, King either 

                                                 
7 Defendants have objected to the relevance of the Forensic emails, exhibits P-13 and P-19.  For the reasons stated in 
footnote 6, the emails clearly are relevant and should be admitted. 
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changed the report or sent it back to the engineer to change it.  Tr. 218:5-11; see also Dep. of C. 

Rigsby, Nov. 19, 2007, taken in McIntosh v. State Farm, No. 1:06-cv-1080 (the “C. Rigsby 

McIntosh Dep.”) at 337:9-12. 

One of the first reports received by King was Brian Ford’s report on the McIntosh house.  

The report is perhaps the strongest evidence illustrating both the nature of the Defendants’ 

fraudulent scheme and the manner in which the McIntosh claim exemplified that scheme. 

D. Intentional Scheme to Defraud the Government. 

1. State Farm Paid for the McIntoshes’ Flood Claim 
Without Calculating the Damage Caused by Flooding. 

In late September 2005, State Farm assigned Cody Perry as the single adjuster to adjust 

the wind and flood claims of the McIntosh home.  Tr. 219:6-11.  Perry asked Kerri Rigsby, his 

Renfroe Team Manager, to visit the McIntosh home with him.  Id.  Rigsby helped Perry measure 

the rooms and draw a floor plan of the home.  Tr. 221:14-18.  She assumed that they were not 

expected to determine the underlying cause of the loss since an engineer would be assigned to 

the property.  Tr. 230:13.  Based on State Farm’s standing orders, there was never any question 

that this was a “hit-the-limits situation.”  Tr. 266:2-4.   

Cody Perry obtained approval from his State Farm Team Manager, John Conser, to use 

XACTOTAL to adjust the McIntosh claim.  Tr. 227:1-228:20; Ex. D4 at SJ000215.  

Accordingly, Perry never attempted to do a stick-build estimate to assess flood damage on the 

still-standing McIntosh home.  Rather, he input the square footage of the McIntosh house into 

XACTOTAL, and thereby “determined” that there was $512,000 of flood damage.  Ex. D4 at 

SJ000215.  State Farm immediately approved and submitted a flood claim for $250,000.  Id.  Yet 

when Brian Ford, an engineer employed by Forensic and retained by State Farm, examined the 

McIntosh home, he determined that wind—not flood—had damaged the house. 
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2. King Tried to Coerce Brian Ford to Change His Report. 

Ford‘s October 12, 2005 report attributed most of the McIntoshes’ property damage to 

wind.  Ex. P-1 at Rigsby-000326.8  His report documents his observation of large fallen oak trees 

and mentions an eyewitness who saw houses blown apart during the storm.  Id.  That eyewitness 

described devastating winds destroying a nearby home at 8 a.m. on the morning of the storm, 

which was four hours before the flood reached any of the properties.  Id.  As a result, Ford 

concluded that wind was the predominant cause of damage.  Id.   

King testified that Ford’s report “made no sense.”  King Dep. 24:17.  After reading it, she 

called Forensic and spoke with Adam Sammis, a Forensic employee.  King Dep. 206:3-16.  King 

told Sammis that she was angry because Ford obviously could not tell the difference between 

wind and water.  King Dep. 206:8-14.  Sammis then handed the phone to Ford.  King Dep. 

206:14-16.  Since she disagreed with the conclusion, King asked Ford to “relook at the file.”  

When he refused, she fired Forensic.  King Dep. 46:16-19.   

King now claims that she did not ask Ford to change his conclusions, only to “give us 

scientific information to justify his conclusions.”  King Dep. 46:13-16.  But Ford’s email 

recounting the conversation demonstrates that King actually told him that “This just can’t be 

wind!” and “It just was not wind.”  Ex. P-16 at Rigsby-001758.9  Similarly, Sammis emailed Bob 

Kochan, Forensic’s president, indicating that King was pulling all engineering work from the 

firm because of Ford’s conclusion: 

Lecky called and stated that due to 2 of our reports she was pulling all 
engineering work from our firm.  When I asked why, she said because our 
engineers obviously could not tell the difference between wind and water and our 
reports were wrong. . . . She then said they were not accepting our opinion and 
would now have to send another firm out to get it right . . . . 

                                                 
8 Defendants have objected to the relevance of exhibit P-1, the Ford Report.  For the reasons stated in footnote 6, the 
report clearly is relevant and should be admitted. 
9 Defendants have objected to the relevance of Sammis and Ford emails, exhibits P-15 and P-16.  For the reasons 
stated in footnote 6, the emails clearly are relevant and should be admitted. 
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Ex. P-15 at Rigsby-001756 (emphasis added). 

3. Forensic Agreed To Do Another Report On the McIntosh House. 

On October 17, 2005, the same day that King fired Forensic, Forensic President Bob 

Kochan flew from North Carolina to meet with King in person to discuss Ford’s report.  King 

Dep. 53:20-54:19.  Kochan convinced King “to give [Forensic] another opportunity.”  Ex. P-18 

at Rigsby-001764;10 King Dep. 57:6-15.  Kochan agreed to have a second engineer reinspect the 

McIntosh property and draft a second report.  Id.  Kochan sent an email to his employees on 

October 17, 2005, documenting his call with King and instructing his employees to ignore 

eyewitness accounts.  Ex. P-18 at Rigsby-001764.  Kochan also stated that the engineers should 

find a determinative cause of loss, even if the cause was not clear: 

By the way, Ms. King also stated that in her opinion it is OK to say that we can 
not tell the specific initial causation of the loss.  That is fine in theory, but in 
practice, if we don’t provide them definitive answers to these hard questions 
then they will find someone who will . . . . 

Id. (emphasis added). 

This episode troubled at least one Forensic employee.  Randy Downs expressed “serious 

concern about the ethics of the whole matter . . . [she] wants to fire us simply because our 

conclusions don’t match hers.”  Ex. P-19 at Rigsby-001768.  As to ignoring eyewitness accounts, 

Downs said: “Does this Lecky understand that eye witness accounts are standardly included in a 

Forensic report, when available?  To ignore them would seem to be ignoring potential facts in 

the investigation that could hurt our credibility later.”  Id.  Finally, he pointed out State Farm’s 

obvious motives behind the scheme: “But what about the obvious fact that SF would love to see 

every report come through as water damage so that they can make the minimum settlement.”  Id. 

                                                 
10 Defendants have objected to the relevance of Forensic emails, exhibits P-18 and P-19.  For the reasons stated in 
footnote 6, the emails clearly are relevant and should be admitted. 
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On that same morning, October 18, 2005, Forensic had a conference call that led to 

assigning the second engineer – John Kelly – to draft a second McIntosh report.   

4. John Kelly Was Told to Change the Conclusion in Ford’s Report. 

John Kelly started working for Forensic on October 17, 2005.  Tr. 309:7-9.  Before taking 

a job with Forensic, Kelly’s professional experience largely was limited to precast concrete.  

Tr. 308:20-22.  Until Hurricane Katrina, Kelly had never performed any job that required him to 

assess weather-related damage to a structure.  Tr. 308:23-309:1.  Kelly learned how to perform 

engineering inspections in a single day of training he received.  Tr. 309:15-17.  That training 

came from Brian Ford, Kelly’s next door neighbor who had found him the job.  Tr. 314:14-17; 

315:20-24. 

On October 18, 2005, Kelly’s second day of work, he was on a conference call in the 

morning that included all four of the employees in Forensic’s Gulfport office and Bob Kochan at 

Forensic’s headquarters in North Carolina.  Tr. 310:6-310:21; 311:1-5.  After explaining that 

State Farm “had a concern about a conclusion” on the McIntosh report, Tr. 311:9-10 (emphasis 

added), Kochan told Kelly to do another report.  Tr.  313:3-4.  Kelly asked Kochan two 

questions.  Tr. 347:22-348:1.  First, he asked if he should do any kind of engineering analysis or 

wind analysis on which to base the report.  Tr. 348:18-21.  Kochan specifically told him not to:: 

[I asked] to what extent one should go through some kind of engineering analysis, 
wind analysis, to come to any conclusions other than just general observations.  
And the answer was that that engineering work would be outside the scope, 
outside the scope of the task. 

Tr. 348:19-349:8.  Second, Kelly asked whether he should allocate percentages of damage 

caused by wind and flood.  Tr. 348:7-10.  Kochan told him that “[w]e would be using the word 

‘predominant’ in lieu of percentages.”  Tr. 348:12-13.   

Kelly’s understanding of his assignment directly contradicts King’s testimony that she 

only sought scientific data.  In fact, Mr. Kelly testified that he never used any “scientific data” in 

the report, and the only data he used “was from media and [his] own experience of weathering 
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the storm.”  Tr. 324:11-12.  Ironically, Mr. Kelly’s personal experience was that when Hurricane 

Katrina hit, strong winds preceded the rising water.  Tr. 325:23-26.   

Kelly knew that State Farm was unhappy with Ford’s conclusion and he knew that 

Forensic would be fired if he did not change the conclusion.  He had to produce a report that 

would satisfy State Farm by finding that flood caused the damage.  And he did just that.   

5. State Farm Was Obligated to Reimburse the NFIP. 

King admitted in her deposition that if Ford’s conclusions were correct, and wind had 

destroyed the McIntosh home, then State Farm would have to reimburse the NFIP for the 

$250,000 flood payment made to the McIntoshes.  King Dep. 136:1-14.  King now claims that 

she never saw Kelly’s report until her deposition last month.  King Dep. 229:18-19.  King claims 

she repeatedly called Forensic to obtain the report, but Kochan refused to return her calls, even 

though Kochan had traveled to Gulfport to beg for the opportunity to provide the second report.  

King Dep. 348:18-349:9. 

If King is telling the truth about never seeing Kelly’s report, her testimony presents a 

serious problem for State Farm.  If King never saw a report that changed the Ford Report’s 

conclusion, then as far as she knew, State Farm was obligated to pay back the government.  

Certainly, she should have continued to investigate to determine if Kelly’s report changed or 

confirmed State Farm’s reimbursement obligation. 

6. Kerri Rigsby Discovered the Conflicting Engineering Reports. 

In late October or early November, 2005, Kerri Rigsby was in State Farm’s Gulfport 

office when Cody Perry handed her Ford’s Report with a yellow post-it note on it.  Tr. 230:18-

19; 231:10-12; 232:8-14.  The note said “Put in wind file.  Do not pay bill.  Do not discuss.”  

Tr. 232:17-22.  Rigsby could not understand at the time why State Farm would not pay an 

engineer’s bill or discuss the report.  Tr. 232:21-233:6.  Indeed, the point of obtaining an 
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engineer was to “find out the damage to the property and then to handle the claim appropriately 

and to explain it to the policyholder.”  Id. 

Rigsby pulled the wind file and found the Kelly Report already there.11  Tr. 240:4-18; 

242:1-10.  Having two engineering reports completed in a period of eight days by two different 

engineers on the same property was very unusual.  Tr. 243:2-5.  Rigsby also noticed that Ford’s 

report concluded that wind was the predominant cause of damage to the McIntosh home, while 

Kelly’s concluded that flood water was the predominant cause.  Tr. 243:7-9.   

Concluding that something was wrong, Rigsby copied the reports and put the original of 

Kelly’s report back into the wind file.  Tr. 243:16-17.  She took the original of Ford’s Report—

with the yellow post-it—to King because she wanted to see King’s reaction.  Tr. 243:18-23.  

Rigsby approached King, handed her the report and said, “I don’t think I was supposed to see 

this.”  Tr. 243:24-244:4.  King responded, “You were not,” and took the report from her.12  Tr.  

244:4-6.  Rigsby later showed copies of the two reports to her sister, Cori.  C. Rigsby Marion 

Dep. 333:23-334:10. 

E. State Farm Cancels All Engineering Reports. 

Shortly thereafter, State Farm ordered a blanket cancellation of all engineering reports.  

Tr. 244:18-24; King Dep. 239:15-18; C. Rigsby Marion Dep. 142:5-16.  The order instructed 

engineers that although they would be paid in full, State Farm did not want them to write any 

more reports.  Tr. 245:1-4.  State Farm told its adjusters to send claim denial letters on all 

outstanding wind claims.  Tr. 245:10-23.  This order provoked tremendous uproar in the office: 

[The adjusters] were very upset.  Well, they had gone out to the property, they had 
told the policyholder, “We’re going to pay your flood limits now.  We’re going to 
send an engineer to look at your wind damage and pay your wind claim once the 

                                                 
11 This conflicts directly with King’s testimony that Kochan never sent her Kelly’s report. 
12 At her deposition, King admitted that the writing on the post-it note was hers.  King Dep. 197:5-8.  She also 
admitted that “do not discuss” meant that the report should not be discussed with the policyholder.  King Dep. 
197:10-11.  

20



 

  

report comes in.”  Well, now, no engineer was coming out as promised . . . . So no 
additional investigation was done. . . .   

Tr. 245:16-246:7.  

King confirmed the blanket cancellation of engineering reports, alleging that State Farm 

gave the order because “we had enough weather data to make those decisions on our own.”  King 

Dep.  239:16-23.13  State Farm’s weather data, of course, falsely concluded that Hurricane 

Katrina was a “water storm,” a conclusion bolstered by the Haag Report. 

Later, Kerri Rigsby had a brief conversation with King regarding the engineering reports.  

King had a stack of engineering reports on her desk, and she “openly said, ‘All these reports 

have to go back, this entire stack [. . ., because] they all said wind.’”  Tr.  246:12-19.   

F. State Farm Retaliated Against the Relators.  

 After learning of the scope of State Farm’s fraud on the McIntosh property, the Relators 

began investigating.  In April 2006, they filed this qui tam action under seal.  Complaint, [1].  

Although the Relators kept their efforts a secret, State Farm knew that someone in its office was 

speaking to the government; State Farm actively was looking for the “mole.”  Dep. of K. Rigsby 

taken Nov. 20-21 in McIntosh v. State Farm, No. 1:06cv1080 (the “K. Rigsby McIntosh Dep.”) 

at 543:7-13; C. Rigsby McIntosh Dep. 191:17-23.  The Rigsbys, believing that they eventually 

would be discovered and tired of the need for secrecy, spent the first weekend of June 2006 

copying and downloading documents and giving them to the government.  C. Rigsby McIntosh 

Dep. 419:1-9; K. Rigsby McIntosh Dep. 542:18-543:13.  On June 6, 2006, they told Dave Randel 

what they had done, then left for a previously scheduled vacation.  K. Rigsby McIntosh 

Dep. 529:9-13.  Randel had told them that they would continue working “until  . . . he could 

figure out what to do.”  C. Rigsby McIntosh Dep. 117:12-18.  But when the Relators returned to 

                                                 
13 This testimony directly contradicts State Farm’s 30(b)(6) witness in Guice v. State Farm who testified that 
engineering decisions were taken “one at a time” and “[t]here was no blanket, widespread” policy.  Order, 
McFarland v. State Farm Fire and Casualty Co., 1:06-cv-466, [46] at 1-2 (S.D. Miss. Oct. 25, 2006). 
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work, John Deganhart, a State Farm employee, ordered security to escort them out of the office.  

Id. at 117:19-24 and 170:19-171:2. 

G. Genuine Issues of Material Fact Surround the McIntosh Flood Claim. 

At the Hearing, the Relators offered evidence demonstrating that the catastrophic effects 

of the pre-flooding wind caused structural failure before any flood water reached the McIntosh 

home.  Relators and State Farm dispute the top speed of the wind and the time of the water’s 

arrival.  Relators also provided evidence that damage from flood water could not have exceeded 

$131,000.  And Relators and State Farm dispute the effects of wind-driven rain and wind-broken 

water pipes, as well as the height of water in the home. 

1. The Experts Disagreed About the Effects of the Wind. 

The conflicting engineering reports provided by Brian Ford and Jack Kelly demonstrate 

the dispute of fact on the effect of the wind.  The parties’ experts magnify this dispute.  Dr. 

Ralph Sinno, a structural engineer with decades of experience studying the effects of wind on 

structures, testified that Katrina’s winds caused a “complete structural failure” that devastated 

the McIntosh home long before the water arrived.  See Tr. 415:15-20; 418:14-15 (water damage 

was “Johnny come lately” that happened well after the wind).  Dr. Sinno studied the actual 

layout of the McIntosh home and concluded that it was particularly vulnerable to wind damage.  

Tr. 396:14-16.  In particular, he noted the “DNA” evidence of that wind-related damage: the 

cracked brick column that could only have been affected by wind forces.  Id. at 396:17-19.  In 

contrast, State Farm’s experts argued that wind gusts of 120 miles per hour could not have 

caused material damage.  Thus, the experts rehashed the factual dispute begun by the conflicting 

engineering reports.   

a. Winds Reached More than 140 Miles Per Hour. 

King said that “the winds that occurred on the coast were not blowing hard enough to 

blow a house down.”  King Dep. 178:23-179:1.  But Dr. Patrick Fitzpatrick explained that 
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Katrina’s wind gusts generally reached or exceeded 120 miles per hour.  See Expert Report of 

Dr. Pat Fitzpatrick (the “Fitzpatrick Report”) at 11, 12.  And Dr. Keith Blackwell provided radar 

and satellite images showing “mesovortices,” or formations of extremely high wind, directly 

over the McIntosh house.  See Expert Report of Dr. Keith Blackwell dated April 17, 2009 (the 

“Blackwell Report”) at 19-32.  Dr. Blackwell’s report explains that the winds in those 

mesovortices exceeded 140 miles per hour.  Id.   

b. Water Arrived After the Peak Winds. 

The experts generally agreed that Katrina’s peak winds arrived around 9:30 a.m. or 10:00 

a.m. on the morning of August 29, 2005, which was before the highest water.  See Fitzpatrick 

Report at 24; Gurley Report at 9.  That consensus contradicts the Haag Report, which claimed 

that “the highest water levels occurred with the highest winds.”  Ex. P-3 at 13.  But the parties 

disagreed on the time that the water reached the interior of the McIntosh home.  State Farm’s 

expert, Dr. Gurley, claimed that “1-2” feet of water had reached the McIntosh home by 10 a.m., 

when the peak winds arrived.  Gurley Report at 9.  Eyewitness evidence, however, contradicts 

that claim.  Mike Church, a neighbor of the McIntoshes, provided a sworn affidavit stating that 

“[a]t roughly 11:00 a.m. . . . the water had not risen to street level.”  Ex. P-30.14  The Fitzpatrick 

Report likewise concluded that “street inundation” began around 11:00 a.m., and that water did 

not reach the McIntosh home until some time between 11:00 or 11:30 a.m., more than an hour 

and a half after the peak winds.  Fitzpatrick Report at 24.  

2. The Experts Disagreed on the Costs to Repair Any Water Damage. 

The costs to repair the water damage are irrelevant because, as Dr. Sinno testified, the 

complete structural failure of the McIntosh home due to wind had caused a total loss before the 

water ever arrived.  Accordingly, the house would have had to be completely rebuilt, even in the 

                                                 
14 Defendants have objected to the relevance of the Church Declaration, exhibit P-30.  For the reasons stated in 
footnote 6, the declaration clearly is relevant and should be admitted. 
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absence of any flooding.  But even if that fact is ignored, the parties still disputed the damage 

that could have been caused by flooding. 

Relators’ expert, David Favre, analyzed the cost to repair all the damage that could 

conceivably have been caused by 2.1 feet of flood water.  See Expert Report of David J. Favre, 

Sr. dated April 20, 2009, at 2-3.  Favre noted that rain pouring in through broken windows and 

holes in the ceiling, as well as water from pipes broken by the torquing of the house, would have 

caused significant damage before any flood waters arrived.  See id.  Ultimately, Favre’s analysis 

concluded that the maximum total flood damage ranged from about $89,000, when taking into 

account the damage caused by rain water and water pipes broken by the wind, to $131,000 if that 

damage was attributed to the flooding.  See id. 

In contrast, State Farm’s initial XACTOTAL estimate claimed that flood damage to the 

house was $512,000.  At the Hearing, Ferrier concluded that the recorded flood damage totaled 

$279,000 – less than $30,000 above the policy limits.  Ferrier admitted that he and Favre had a 

“material dispute, a material difference of opinion” on the actual costs of the flood damage.  

Tr. 179:22-24. 

a. FEMA Determined the Water Level. 

The only objective information about the height of the water at the McIntosh property 

comes from FEMA’s Coastal and Riverine High Water Mark Collection for Hurricane Katrina in 

Mississippi (the “FEMA Report”), which recorded a high-water mark of 18.6 feet above sea 

level less than fifty feet from the McIntosh home.  See Ex. P-9 at 20, B-10.15  The small waves 

that were present at the height of the surge were included in that high-water mark.  See id.  As 

State Farm’s own experts noted, the first floor of the McIntosh house stood 16.5 feet above sea 

                                                 
15 Defendants have objected to the relevance of the FEMA Report, exhibit P-9.  For the reasons stated in footnote 6, 
the FEMA Report clearly is relevant and should be admitted. 
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level.  See Expert Report of Robert Dean dated April 20, 2009 (the “Dean Report”) at 5.  

Accordingly, just 2.1 feet of water could have entered the home.16  

b. No Significant Waves at McIntosh Home. 

The FEMA Report characterized the effects of water in the area of the McIntosh house—

which is more than a mile away from the sea shore—as “surge-only,” with no significant wave 

action.  See Ex. P-9 at 20, B-10.  This characterization is consistent with the description of the 

waves at the McIntosh property provided by Dr. Sinno. 

State Farm suggests that the waves were radically different, presenting videos of what it 

contends are significant waves near the site.  See Exs. D-9, D-10, and D-11.  But those videos 

were taken several hours before the water rose into the trees, shrubs, and other obstacles near the 

McIntosh house, and depict an area substantially lower (and thus closer to the rising river) than 

the McIntosh home.  Moreover, the videos were taken at a time when the winds that generated 

these waves or turbulence was stronger than those that existed by the time that the water actually 

rose to the level of the McIntosh house.  See Ex. D-8 (describing time and location of 

videography).  The Dean Report contends that waves of as much as 2.5 feet impacted the 

McIntosh property, see Dean Report at 31, but Dr. Sinno testified that wave height generally 

cannot exceed one-third of the depth of the underlying water.  See Tr. 419:3-10.  Thus, even if 

the FEMA high-water mark had not included wave height, waves on the 2.1 feet of water in the 

McIntosh home would not have exceeded eight inches (approximately .7 feet). 

                                                 
16 State Farm has called the 2.1 foot waterline “false and fictitious,” but the water line is based on FEMA’s objective 
unbiased high-water mark and the McIntosh floor height was provided by State Farm’s expert.  State Farm itself 
cited conflicting opinions that asserted the water was 4 feet (the Kelly Report, Ex. P-2), five feet (Cody Perry’s 
scope notes, part of Ex. D-3), and five and a half feet high (the Ford Report, Ex. P-1).  These reports all relied on 
inconsistent scrape marks and the absence of sheet rock, even though that sheet rock had been removed by Thomas 
McIntosh, not the storm.  See id. and Tr. 89:8-11 (testimony by Ferrier that sheet rock had been removed before the 
adjusters or engineers took pictures).   
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III. ARGUMENT 

The evidence produced demonstrates that the Rigsbys, the insiders who discovered and 

disclosed the key facts relating to State Farm’s scheme and the false McIntosh claim, are 

quintessential whistleblower original sources.  Material disputes of fact preclude summary 

judgment in favor of the Defendants on all the key elements of the Relators’ case – knowing 

action, an actually false claim, conspiracy among the Defendants, and retaliatory discharge. 

A. Summary Judgment Standard 

A motion for summary judgment should be granted only “if, viewing the evidence and 

inferences drawn from that evidence in the light most favorable to the nonmoving party, there is 

no genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law.”  United States ex rel. Reagan v. E. Tex. Med. Ctr. Reg’l Healthcare Sys., 384 F.3d 168, 173 

(5th Cir. 2004).  A “genuine dispute about a material fact exists ‘if the evidence is such that a 

reasonable jury could return a verdict for the non-moving party.’”  United States ex rel. Farmer 

v. City of Houston, 523 F.3d 333, 337 (5th Cir. 2008) (quoting Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 249-50 (1986)).  

B. The Rigsbys are Original Sources 

This Court has observed that the Relators’ “‘direct and independent knowledge of the 

information on which the allegations are based’ is essential to their qualifying as an ‘original 

source’ where . . . there has been a public disclosure.”  [261] at 1.17  The Court also noted that 

relators who have direct and independent knowledge are those who “actually viewed source 

documents or viewed first hand the fraudulent activity that is a basis for their qui tam suit” and 

the “paradigmatic original source is a whistleblowing insider.”  Id.  

                                                 
17 The Relators maintain that the jurisdictional bar should not apply in this case because the allegations of fraud at 
issue had not been publicly disclosed and this action is not based on any public disclosures.  See Relators’ 
Opposition to Defendants’ Motions to Dismiss for Lack of Subject Matter Jurisdiction, [223] at 12-22. 
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Kerri Rigsby’s testimony demonstrated that the Relators are paradigmatic original 

sources because they witnessed first hand the following essential elements of the Defendants’ 

fraudulent scheme to submit false flood claims to the government: 

 State Farm taught its adjusters that Hurricane Katrina was a “water storm” and any 
significant damage would have been caused by flood.  See Tr. 206:5-7; see also supra 
§ II(C)(1).   

 State Farm commissioned the Haag Report to support that characterization. Tr. 207:1-
10; 208:6-7. Tr. 296:25-297:1; C. Rigsby Marion Dep. 108:19-23; see also § II(B)(1). 

 State Farm directed its adjusters to hit the limits on flood policies using XACTOTAL 
rather than estimate the actual flood damage to homes.  See Tr. 208:17-19 and 
C. Rigsby Marion Dep. 76:9-13; see also supra § II(C)(2).   

 State Farm told its adjusters to make payments under the flood policy as quickly as 
possible and engineers would be ordered to make the determinations as to what 
additional wind damage occurred.  See Tr. 214:24-215:5; C. Rigsby Marion Dep.  
94:1-5; see also supra § II(D)(1).  

 State Farm coerced engineers into changing their conclusions whenever they found 
that a home’s damage was predominantly caused by wind.  See Tr. 218:5-11; C. 
Rigsby McIntosh Dep. 337:9-12; see also supra § II(D)(2).  The dual McIntosh 
engineering reports are a particularly egregious example.  See Tr. 232:18-244:6; 
C. Rigsby Marion Dep. 333:23-334:10); 

 State Farm canceled its blanket engineering request when the practice did not support 
the scheme.  State Farm made no further payments under its homeowner policies.  
See Tr. 244:18-245:4; C. Rigsby Marion Dep. 142:5-16; see also supra § II(F) 

State Farm has never seriously challenged the Relators’ status as the original source of 

the disclosures of the false McIntosh claim.  Although State Farm previously argued that the 

Relators lack direct and independent knowledge of their allegations, [92] at 13-14, State Farm 

did not make those arguments in its post-hearing brief.  Rather, State Farm contended that 

because Cori Rigsby chose not to take the witness stand, “the only reasonable inference” is that 

she must not have any truthful testimony that she could give that would support her case.  Post-

Hearing Brief at 12.  But Cori Rigsby did not testify because, as the preceding facts makes clear, 

her testimony would have been duplicative of Kerri’s testimony on every issue but the actual 
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adjustment of the McIntosh claim.  Kerri and Cori Rigsby both witnessed and disclosed State 

Farm’s fraud.  They both are original sources. 

C. State Farm Submitted False Claims. 

Under section 3729(a)(1), a person is liable for knowingly presenting a false or fraudulent 

claim to the government for payment, and under section 3729(a)(2), a person is liable for 

knowingly making or using a false record or statement to get a false claim paid by the 

government.  A flood claim submitted to the NFIP indisputably is a claim for payment to the 

government.  Accordingly, State Farm’s burden is to show that there is no genuine issue of 

material fact as to (1) whether it acted knowingly; and (2) whether it submitted false claims to 

the government.   

1. State Farm Acted “Knowingly” with a Fraudulent Scheme.  

Under the FCA, a person acts knowingly if he or she “(1) has actual knowledge of the 

information; (2) acts in deliberate ignorance of the truth or falsity of the information; or (3) acts 

in reckless disregard of the truth or the falsity of the information.”  31 U.S.C. § 3729(b).  “This 

section is intended to reach the ‘ostrich-with-his-head-in-the-sand’ problem where government 

contractors hide behind the fact they were not personally aware that such overcharges may have 

occurred.”  United States v. Krizek, 111 F.3d 934, 942 (D.C. Cir. 1997) (quoting sponsor of 

amendment and finding that a psychiatrist’s faulty billing records were knowing false claims, not 

inadvertent mistakes). 

 State Farm intentionally changed its normal claims-handling practices as part of a 

deliberate scheme to reduce its liability under homeowners’ policies by classifying damage as 

flood and making the federal government liable.  See supra §§ III(B) – (E).  Thus, a reasonable 

jury could find that State Farm knowingly submitted false claims.  See Krizek, 111 F.3d at 942; 

Minn. Ass’n of Nurse Anesthetists v. Allina Health Sys. Corp., 276 F.3d 1032, 1053 (8th Cir. 

2002) (rejecting the defendant’s argument that its conduct was based on a reasonable 

28



 

  

interpretation of a regulation because “[t]here is at least a question of fact as to their state of 

mind”); cf. United States ex rel. Riley v. St. Luke’s Episcopal Hosp., 355 F.3d 370, 376 (5th Cir. 

2004) (the relator’s allegations of a scheme “connot[ed] knowing misconduct”).   

In response, State Farm contends that it merely followed its normal claims-handling 

procedures in adjusting flood claims after Katrina, that those procedures allowed the use of 

XACTOTAL on homes like the McIntosh home, and the procedures are consistent with NFIP’s 

requirements.  State Farm’s explanation here is contradictory.  Ferrier testified that the NFIP 

claims manual allows for the use of XACTOTAL in homes like the McIntoshes’, but when 

shown that the NFIP manual actually requires a detailed room-by-room estimate for all homes 

that have not been “completely destroyed,” he said that he has had personal conversations that 

authorized “deviations [from] the strict reading” of the manual.  Tr. 153:22-157:7; see also 

§ II(B)(2).   

In contrast, King claimed that the authority to use XACTOTAL on homes like the 

McIntosh home came from W-05054.  King Dep. 98:12-16; § II(B)(2).  But when shown that W-

05054 only authorizes the use of an expedited claims procedure for two narrow categories of 

claims, she also changed her story and claimed that a State Farm employee in the corporate 

claims department told her that FEMA gave State Farm permission to use XACTOTAL for any 

home that State Farm “considered a total [loss].”  King Dep. 99:13-14.  This, despite the fact that 

homes “considered a total [loss]” comprise a considerably broader category than what FEMA 

authorized in W-05054.18   

A Government Accountability Office (“GAO”) report on expedited claims handling 

processes after Hurricane Katrina further shows that State Farm’s use of XACTOTAL was not 

                                                 
18 King also testified that beginning in Hurricanes Ivan and Isabel, State Farm used XACTOTAL as part of its 
normal claims-handling procedure.  King Dep. 145:9-11.  But neither Ferrier nor Kerri Rigsby could recall using 
XACTOTAL prior to Hurricane Katrina.  Tr. 185:13-14; 210:12-13.   
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authorized.19  The GAO explained that “FEMA approved expedited claims processing methods 

that were unique to Hurricanes Katrina and Rita . . ..  FEMA authorized the use of a square foot 

measurement methodology for homes that had been floated off their slabs, pilings or posts.”  Id.  

The report further explains that FEMA “had not used any form of claims adjusting . . . other than 

the traditional approach of sending a certified flood adjuster to the site to . . . document damage 

room by room and line item by line item” after a brief experiment ten years ago.  Id.   

State Farm argues that even if its use of XACTOTAL did not technically comply with 

FEMA regulations, this noncompliance cannot establish FCA liability because courts have 

“recognize[d] that violations of laws, rules, or regulations alone do not create a cause of action 

under the FCA.”  Post-Hearing Brief at 3 (emphasis added).  But State Farm did far more than 

just technically violate a FEMA regulation.  Indeed, the evidence shows that State Farm engaged 

in an intentionally fraudulent scheme to submit false claims and the use of XACTOTAL was just 

one element of that scheme’s implementation. 

Moreover, the FCA imposes liability whenever a defendant knowingly submits a false 

claim, even if the claim was based on a reasonable but ultimately incorrect interpretation of a 

statute or regulation.  In United States ex rel. Oliver v. The Parsons Co., the defendant argued on 

summary judgment, that because its accounting practices were based on a reasonable 

interpretation of the federal Cost Accounting Standards, its use of those accounting practices 

could not have led to the submission of false claims.  195 F.3d 457, 462 (9th Cir. 1999) (internal 

citation omitted).  The Ninth Circuit rejected the argument and explained that the meaning of 

regulations are “ultimately the subject of judicial interpretation,” and although the 

reasonableness of the defendant’s interpretation is relevant “to whether it knowingly submitted a 

false claim,” the ultimate question remains whether the defendant acted “knowingly” as defined 
                                                 
19 Report to Congressional Committees – National Flood Insurance Program: New Processes Aided Hurricane 
Katrina Claims Handling, but FEMA’s Oversight Should be Improved.  GAO-07-169 December, 2006 (available at 
http://www.gao.gov/new.items/d07169.pdf) at 27-29.   
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by the FCA.  Id. at 463.20  The court found that there was “a genuine issue of material fact 

precluding summary judgment on the issue of scienter.”  Id. at 465. 

Finally, State Farm contends that because FEMA allegedly reviewed and approved 

claims files in Louisiana that used XACTOTAL to adjust certain claims, State Farm’s use of 

XACTOTAL cannot be the basis for FCA liability.  Post-Hearing Brief at 20-21 (citing United 

States ex rel. Gudur v. Deloitte Consulting LLP, 512 F. Supp. 2d 920, 932 (S.D. Tex. 2007)).  

This argument is wrong for the same reason.  As Gudur explained, “[t]he government’s 

knowledge of the alleged false claim is relevant to whether the defendant ‘knowingly’ submitted 

a false claim.”  Id.  Gudur cited two cases in which courts held that defendants did not 

knowingly submit a false claim when those defendants openly disclosed any defects or 

limitations in their claims.21  But those facts are not present here.   

State Farm never disclosed the full details of its scheme or the effect of the scheme on the 

claims it submitted to the government.  The McIntosh flood file does not reflect Brian Ford’s 

missing engineering report that identified wind as the primary cause of damage to the home, nor 

does it note that Ford was fired for his conclusion.  The file also does not explain that an adjuster 

created the damage estimate after he was instructed that Hurricane Katrina was a water storm, 

that he should conclude that any significant damage was caused by flood, or that he should hit 

                                                 
20 The cases State Farm relies on are consistent with this point.  Two of the cases based their decision on the scienter 
requirement.  See United States ex rel. Farmer v. City of Houston, 523 F.3d 333, 339 (affirming summary judgment 
because “no reasonable jury could conclude that the knowledge requirement has been met”); United States ex rel. 
Lamers v. City of Green Bay, 168 F.3d 1013, 1019 (7th Cir. 1999) (finding that the city did not knowingly make a 
false claim to the Federal Transit Administration when the only evidence was a “handful of technical violations” in 
where “[t]he city had no financial motive to violate the regulations because the types of violations alleged were not 
cost-saving”).  And United States ex. rel. Hopper v. Anton is inapplicable because the Ninth Circuit found that 
where federal funding is not conditioned on complying with a regulation, then violating that regulation cannot be the 
basis of an FCA claim.  91 F.3d 1261, 1267 (9th Cir. 1996)  
21 See Wang v. FMC Corp., 975 F.2d 1412, 1421 (9th Cir. 1992)  (defendant “was open with the government” about 
the limitations of the tanks it ultimately designed); United States ex rel. Butler v. Hughes Helicopters, Inc., 71 F.3d 
321, 327 (9th Cir. 1995) (“the only reasonable conclusion a jury could draw from the evidence” was that the 
defendant had “so completely cooperated and shared all information during the testing” that it could not have 
knowingly submitted a false claim).   
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the policy limits in adjusting the claim.  Nor does it identify the use of XACTOTAL on a 

property that did not meet the requirements of W-05054.  

In fact, the GAO specifically concluded that the “reinspection process is limited in its 

ability to assess whether NFIP paid only the portion of damages it was obligated to pay under the 

policy” because “[t]he reinspection program does not systemically evaluate the apportionment of 

damages between wind and flooding, even when a conflict of interests exists with a WYO 

insurer.”22  Until the Relators came forward, State Farm had successfully concealed from the 

government its scheme to submit false claims. 

2. State Farm’s Scheme Resulted in False Claims. 

a. The McIntosh Flood Claim was False. 

First, there are genuine issues of material fact regarding whether the McIntosh house was 

destroyed by wind, or could possibly have suffered more than $250,000 of flood damage.   

The parties presented conflicting evidence regarding the effect of wind on the house 

before the flood waters arrived, as well as the wind’s speed and the timing of the flood’s arrival.  

See supra §§ II(G)(1)(a)-(b).  For example, King’s assertion that the wind speeds would not have 

been high enough to knock down a home, is directly in dispute with Dr. Sinno’s testimony that 

the McIntosh home “structurally failed completely from the wind loading before the water 

surge.”  See King Dep. 177:14-179:9; Tr. 398:4-6.   

The parties also presented conflicting evidence on the actual cost to repair flood damage, 

in part because the parties produced different evidence as to the water height and wave activity.  

See supra §§ II(G)(2)(a)-(b).  Favre, the Relators’ expert, concluded that any damage that 

conceivably could have been caused by flood ranged from $89,000 to $131,000, see Favre 

Report at 2-3, while State Farm’s representative Ferrier concluded that the damage totaled 
                                                 
22 GAO Report to the Ranking Member on Financial Services, House of Representatives.  National Flood Insurance 
Program: Greater Transparency and Oversight of Wind and Flood Damage Determinations Needed.  GAO-08-28,   
December 2007, at 22.  (Available at http://www.gao.gov/new.items/d0828.pdf).   
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$279,000.  Tr. 129:8-11.  Ferrier himself recognized that this constitutes a “material dispute, a 

material difference of opinion.”  Tr. 179:22-24.   

This Court has denied summary judgment in similar circumstances.  See Gunn v. 

Lexington Ins. Co., No. 1:07cv478-LTS-RHW, 2008 WL 2039543 at *2-3 (S.D. Miss. May 12, 

2008) (denying summary judgment where “the record in this case reveals a legitimate dispute 

over cause and the amount of covered damages sustained by Plaintiff” and noting that “the 

amount of flood water is almost as hotly disputed as the damage it caused, with a range of 2 to 8 

or 9 feet”); Letoha v. Nationwide Mut. Ins. Co., No. 1:06cv1009-LTS-RHW, 2008 WL 607161 at 

*3 (S.D. Miss.  Feb. 28, 2008) (“Obviously the pre-storm value of the insured property is a fact 

in substantial dispute.  In considering this issue in the context of [the insurer’s] motion for 

summary judgment, I must assume the values most favorable to the plaintiffs.”).  

Finally, State Farm argues that they have proven that the McIntosh claim was not false as 

a matter of law because Kerri Rigsby testified that she believed at the time that there was 

$250,000 of flood damage.  But that is precisely the point.  The Relators do not allege that all 

8,000 claims handlers conspired to defraud the government.  Rather, the evidence shows that 

State Farm deliberately changed its claims handling practices to encourage its adjusters 

unwittingly to overbill the United States by overestimating flood damage.   

Accordingly, a reasonable jury could conclude that the McIntosh house suffered 

materially less than $250,000 in flood damage. 

b. Recent 5th Circuit Case Law Holds that Relators Need Not 
Provide a Specific Instance of a False Claim.  

Second, even if there were no disputes of material fact as to the damage the McIntosh 

home sustained, the dispositive motions should still be denied because the Relators alleged, and 

now the evidence shows, that the Defendants engaged in a scheme to submit false claims.  See 

Grubbs, 565 F.3d at 190 (pleading specific false claims is not required under the FCA). 
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In Grubbs, the Fifth Circuit held that a relator who alleges a scheme and offers particular 

and reliable indicia that false claims were submitted as part of the scheme need not provide the 

particular contents of the misrepresentation.  Id.  Grubbs’s coworkers invited him to participate 

in a fraudulent billing scheme that billed every day of a hospital stay as a face-to-face visit, even 

though the doctors actually saw the patients only as needed.  Id. at 184.  The district court 

dismissed his complaint because he did not provide a specific instance of a false claim.  Id at 

185.  In reversing, the Fifth Circuit rejected the specific-claim requirement: 

We hold that to plead with particularity the circumstances constituting fraud for a 
False Claims Act § 3729(a)(1) claim, a relator’s complaint, if it cannot allege the 
details of an actually submitted false claim, may nevertheless survive by alleging 
particular details of a scheme to submit false claims paired with reliable indicia 
that lead to a strong inference that claims were actually submitted. 

Id.  (emphasis added).  The Fifth Circuit also explained that the particular details of the false 

claim will often “surface through discovery.”  Id.   

Accordingly, even if the Court determines that the McIntosh claim is not a specific 

instance of a false claim, the dispositive motions should still be denied.  

D. State Farm, Forensic and Haag Conspired to Defraud the Government. 

There are two elements to a conspiracy claim under the FCA: “(1) the existence of an 

unlawful agreement between defendants to get a false or fraudulent claim allowed or paid by the 

Government and (2) at least one act performed in furtherance of that agreement.”  Grubbs, 565 

F.3d at 193 (internal quotation omitted).  “[P]resentment of a false claim need not be proven nor 

pled to prevail on a False Claims Act conspiracy charge.”  Id. (finding that the district court erred 

to the extent it dismissed a conspiracy claim because the complaint did not sufficiently plead a 

specific instance of a presented claim).  At the summary judgment stage, the Relators need only 

provide evidence “that would allow a reasonable jury to find that these conditions have been 

met.”  Farmer, 523 F.3d at 343.   
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1. Haag Conspired with State Farm. 

Haag’s post-hearing brief was limited to arguing whether the Haag Report played a role 

in the adjustment of the McIntosh claim.  But such a limited focus on the McIntosh claim misses 

the point that conspiracy under the FCA only requires the existence of an agreement and an 

unlawful act performed in furtherance of that agreement; it does not require that a specific false 

claim was submitted as a result of that agreement.  Grubbs, 565 F.3d at 193. 

Moreover, Haag’s argument is factually based entirely on an affidavit from its Corporate 

Projects Administrator who has not been subject to cross-examination.  The affidavit vaguely 

attests that Haag received its final report from the printers in “October 2005” and that Haag 

delivered it to State Farm on “October 19, 2005, at 4:58 p.m.”  D-32 at 2.  The affidavit does not 

explain when the data in the report was compiled, whether drafts of the report were shared with 

State Farm, when the report was completed, or whether there were any conversations with State 

Farm about the conclusions of the report before Haag sent State Farm the final report.  Kerri 

Rigsby’s testimony that the Haag Report’s false conclusion “was exactly what we were told in 

the first meeting” strongly suggests the likelihood of some communication between State Farm 

and Haag before the final report was sent.  Tr. 208:4-7. 

State Farm told its adjusters that the materially false Haag report provided the definitive 

account of the weather conditions; those instructions link Haag to the State Farm scheme.  

Tr. 207:18-25.  And Katrina is not the first conspiracy between State Farm and Haag to defraud 

policyholders.  [264] at 8.  Thus, a reasonable jury could find that Haag conspired with State 

Farm following Hurricane Katrina.  

2. Forensic Conspired with State Farm. 

Like Haag, Forensic made the irrelevant argument that it was not involved in the 

adjustment of the McIntoshes’ flood claim.  But the Relators presented evidence that Forensic 

conspired with State Farm to submit the false McIntosh flood claim.  Although Forensic 
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emphasizes that the Ford and Kelly reports came after the flood claim was closed, the timing of 

events is no defense.  If State Farm had accepted the conclusions in the Ford report, which found 

that wind rather than flood destroyed the McIntosh house, State Farm would have been required 

to reimburse the NFIP.  King Dep. 136:1-14.  

The facts show that King first terminated Forensic because she was not satisfied with the 

conclusion of Ford’s report.  King Dep. 46:16-19.  After Forensic convinced King to give them 

another chance, they told John Kelly, a second day employee whose only training came from 

Brian Ford, that he should reinspect the home because State Farm had an issue with the 

conclusion.  See supra § II(d)(4).  Kelly was told not to perform a wind-load analysis and not to 

try to determine the percentages of damage caused by wind and flood, but instead only to 

determine the “predominate” cause of damage.  Id.  Kelly knew he had to change Ford’s 

conclusion of what caused the damage from wind to flood, and he did.   

Forensic’s internal emails also show that Forensic was aware of and knowingly 

participated in the fraudulent scheme.  Bob Kochan directed his employees no longer to rely on 

eyewitness accounts and to determine a cause of loss even if the engineer could not tell the 

specific initial cause of loss.  Forensic was on notice that changing the conclusions in Forensic’s 

reports would serve to aid State Farm in a fraudulent scheme; Randy Downs told Kochan that 

State Farm obviously wanted Forensic to avoid a damage allocation that would have required 

State Farm to pay for wind damages.  See P-19 at Rigsby-001968. 

Thus, there is at least a genuine issue of fact regarding whether Forensic conspired with 

State Farm to submit false claims to the government. 

E. State Farm Retaliated Against the Rigsbys. 

The FCA’s whistleblower clause “prevents the harassment, retaliation, or threatening of 

employees who assist in or bring qui tam actions.” Robertson v. Bell Helicopter Textron, Inc., 

32 F.3d 948, 951 (5th Cir. 1994) (referencing 31 U.S.C. § 3730(h)).  State Farm has argued that 
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the provisions cannot apply because Renfroe, rather than State Farm, employed the Rigsbys and 

because the Rigsbys were not terminated in connection with any protected activity.  But State 

Farm failed to meet its burden of proving that it did not illegally retaliate against the Rigsbys as a 

because there are genuine disputes of fact regarding whether (1) State Farm was a joint 

employer; and (2) State Farm terminated the Rigsbys’ employment because they engaged in 

protected activity.  

1. State Farm Was a Joint Employer. 

The FCA does not define the term “employee,” but the Fifth Circuit has noted in another 

retaliatory discharge claim that “[t]he strict common law ‘agency’ test generally has not been 

applied to federal social welfare and antidiscrimination legislation, since it is considered 

inconsistent with the remedial purposes behind such legislation.”  Nowlin v. RTC, 33 F.3d 498, 

506, n.15 (5th Cir. 1994) (analyzing retaliatory discharge claim under Title VII of the Civil Rights 

Act).  Other courts have analyzed the FCA’s whistleblower protections and concluded that, as in 

Title VII, the term “employee” encompasses more than a strict agency test.  See, e.g. United 

States ex rel. Conner v. Salina Reg’l Health Ctr., Inc., 459 F. Supp. 2d 1081, 1086-87 (D. Kan. 

2006).   

Thus, to determine whether a party is a joint employer, courts typically reduce their 

inquiry to: “What entity made the final decisions regarding employment matters related to the 

person claiming discrimination?”  Trevino v. Celanese Corp., 701 F.2d 397, 404 (5th Cir. 1983); 

see also Nowlin, 33 F.3d at 506-07, n.17.  The joint employer analysis is a fact-intensive inquiry, 

so dismissal before discovery generally is improper.  See Wirtz v. Lone Star Steel Co., 405 F.2d 

668, 669 (5th Cir. 1968) (discerning whether an entity is a joint employer is “essentially a 

question of fact”); Vance v. Union Planters Corp., 279 F.3d 295, 297 (5th Cir. 2002) (“Whether 

two employers are engaged in an integrated enterprise for purposes of Title VII is a fact intensive 

determination.”) (citing Trevino, 701 F.2d at 403). 
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Here, the evidence demonstrates that State Farm controlled every aspect of the Rigsbys’ 

work environment and made all of the decisions regarding their employment.  State Farm 

controlled their day-to-day operations; directed their work assignments; assigned their 

supervisors; provided their work space; outfitted the Rigsbys with State Farm clothes, 

equipment, and business cards to be used while handling claims; and directed the Rigsbys to 

identify themselves as State Farm employees.  See Affidavit of Cori Rigsby dated June 22, 2009 

(attached hereto as Exhibit B). 

Nonetheless, State Farm cited three cases for the proposition that independent contractors 

can never be covered by the anti-retaliation provision.23  But Congress specifically criticized the 

first two cases cited by State Farm in discussing court decisions that ran against the FCA’s 

intent.  See S. REP. 110-507 at 26-27 and n.3 (2007).24  Indeed, the Fraud Enforcement and 

Recovery Act of 2009 amended the FCA’s retaliatory discharge provision to protect “any employee, 

contractor, or agent.”  Although this portion of the amendment is prospective only, a 2008 Senate 

report states that the clarification is needed to “respect[] the spirit and intent of the 1986 

Amendments.”  S. REP. 110-507 at 27 (2008).25  

Accordingly, there is at least a genuine issue of fact regarding whether State Farm was a 

joint employer. 

                                                 
23 See [97], citing United States ex rel. Watson v. Conn. Gen. Life Ins. Co., 87 F. App’x 257, 261 (3d Cir. 2004); 
Vessell v. DPS Assocs. of Charleston, 148 F.3d 407, 413 (4th Cir. 1998); and Brooks v. U.S., 383 F.3d 521, 524 
(6th Cir. 2004). 
24 Brooks made a single conclusory reference to independent contractors in dicta that has neither precedential nor 
persuasive value here.  See Brooks, 383 F.3d at 524.  Watson and Vessell also are easily distinguishable on their 
facts.  In Watson, the relator operated semi-autonomously from his alleged employer, performing work across the 
country from in-house employees, setting his own hours and vacation, and hiring and firing assistants.  Watson, 
87 F. App’x. at 262-263. Similarly, in Vessell, the relator set his own schedule, owned his own tools, and hired and 
fired his assistants. Vessell, 148 F.3d at 412.  Neither relator ever was under the control of their alleged employers, 
in stark contrast to the Rigsbys’ situation here.   
25 “The Committee feels that the report to S. 2041, S. Rpt. 110-507, should be read as a complement to this report 
due to a number of similar changes contained in S. 386.” S. REP. 111-10, 2009 WL 787872 (March 23, 2009).  
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2. State Farm Terminated the Rigsbys for Protected Activity. 

The FCA does not require that a plaintiff develop a winning qui tam suit to receive 

protection against retaliation; the Act protects any activity related to matters that are calculated 

to, or reasonably could, lead to a viable FCA case.  See United States ex rel. Yesudian v. Howard 

Univ., 153 F.3d 731, 739-40 (D.C. Cir. 1998) (collecting opinions); see also Robertson, 32 F.3d 

at 951 (holding that the FCA protects plaintiffs whose investigations relate to fraud). 

Despite State Farm’s misrepresentations, the Rigsbys need not “show that all of the 

actions resulting in [their] termination were in furtherance of their [FCA] suit.”  [97] at 10.  To 

the contrary, the Rigsbys need only offer evidence that would support a reasonable jury finding 

that they were terminated, at least in part, because of their protected activity.  See Brandon v. 

Anesthesia & Pain Mgmt. Assocs., Ltd., 277 F.3d 936, 944 (7th Cir. 2002); Yesudian, 153 F.3d at 

736.  “The showing necessary to demonstrate the causal-link part of the [prima facie] case is not 

onerous; the plaintiff merely has to prove that the protected activity and the negative 

employment action are not completely unrelated.”  United States ex rel. Dyson v. Amerigroup 

Texas, Inc., No. H-03-4223, 2005 WL 2467689 at *3 (S.D. Tex., Oct. 6, 2005) (internal 

quotations omitted).  State Farm now alleges that it fired the Rigsbys because they took materials 

for Richard Scruggs, but that issue must be decided by the finder of fact.  Dyson, 2005 WL 

2467689 at 4. 

State Farm also alleges that the Rigsbys did not engage in protected activity because the 

Rigsbys’ knowledge of its fraud was “objectively unreasonable.”  Def. Mem. at 12.  In support of 

that argument, State Farm cites the McIntosh claim.  But this Court heard three days of evidence 

dealing with State Farm’s improper and fraudulent handling of the McIntosh claim, including 
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State Farm’s attempts to suppress dissident engineering reports and its refusal to reexamine the 

wrongful payments made under the McIntosh flood policy.  See supra § II.26   

Moreover, the evidence in this case demonstrates the clear causal nexus between the 

Rigsbys’ efforts to uncover State Farm’s fraud on the government and State Farm’s decision to 

terminate the Rigsbys.  Soon after the Rigsbys began providing information to the government, 

State Farm was looking for the “mole” in its midst and suspected the Rigsbys.  K. Rigsby 

McIntosh Dep. 543:6-13 and 608:1-610:1; C. Rigsby McIntosh Dep. 78:18-79:615.  Cori Rigsby 

described a “dispute” with the catastrophe coordinator, John Deganhart, and the Rigsbys both 

testified that their investigation could not have continued much longer.  See C. Rigsby McIntosh 

Dep. 77:10-23; K. Rigsby McIntosh Dep. 86:17-23.  The Rigsbys informed State Farm of their 

investigation in June 2006, and Degenhart had them escorted out of the building.  C. Rigsby 

McIntosh Dep. 170:19-171:6.   

The evidence presented by the Rigsbys would allow a reasonable jury to conclude that 

State Farm terminated the Rigsbys in retaliation for their role in this qui tam action.27   

IV. CONCLUSION 

 Accordingly, and for all of the reasons set forth herein, the Court should deny all 

of the Defendants’ motions and allow this case to proceed to a jury trial. 

 

                                                 
26 The Rigsbys also knew that State Farm’s scheme to deny wind claims and allege flood damage was being carried 
out on other properties, such as the Mullins property.  The fact that Mullins did not have flood insurance is 
irrelevant; the Rigsbys were investigating State Farm’s general scheme, which applied to properties both with and 
without flood insurance.  That investigation is protected by the FCA.  Robertson, 32 F.3d at 951. 
27 State Farm recently has attempted to cite a settlement agreement between Relators and Renfroe (the “Renfroe 
Settlement” as evidence that Relators’ claims against State Farm somehow have been dismissed.  See [320] and 
[339].  The Renfroe Settlement was not raised in State Farm’s original motion, nor has it been briefed on summary 
judgment, and Relators will address the issue at a more appropriate time should it be necessary. 
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