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I. PRELIMINARY STATEMENT

This Court has made it abundantly clear that the dispositive issue before it is “whether in light of

the damage done to the McIntosh house by storm surge flooding, the payment of the limits of flood

insurance policy was reasonable as a matter of law” (Hr’g Tr. at 10:5-9). The Rigsbys’ post-hearing

brief does not address this issue at all. Recognizing that the record in this case proves conclusively that,

at bare minimum, State Farm had a reasonable basis for paying the flood claim on the McIntosh property

– a fact that the McIntoshes themselves have also confirmed, see (Exs. D21 & D22) – the Rigsbys

instead engage in a campaign of misdirection and try to obfuscate the record.

First, the Rigsbys attempt to move the goalpost. Though in their pre-hearing brief, the Rigsbys

correctly stated that “[t]he Court has focused the dispositive motions on one issue: whether the flood

insurance payments . . . were justified” ([264] at 4 (emphasis added)), they now contend that “[t]he

Court focused the parties on . . . whether State Farm can “prove, as a matter of law, that the McIntoshes’

house suffered at least $250,000 of flood damage.” (Resp. at 2; id. at 3.) The Court did no such thing.

Second, the Rigsbys’ brief completely ignores the more than 200 photographs showing

substantial damage to the McIntosh property that is consistent with storm surge and inconsistent with

wind damage. See (Ex. D7). Together with the other significant evidence of major flood damage,

including a five-foot interior water line and the findings reported by Cody Perry and Kerri Rigsby, this

photographic evidence is proof positive that State Farm had a reasonable basis for paying policy limits

on the McIntosh flood claim. The Supreme Court has expressly recognized that while litigants often

shade the truth to stave off summary judgment, pictures do not lie. See Scott v. Harris, 550 U.S. 372,

380-81 (2007). Thus, the Supreme Court has instructed district courts to view the summary judgment

record in light of the photographic evidence, and disregard a non-movant’s testimony that is

contradicted by such evidence. See id. Nor does the Rigsbys’ attempt to wrap their opposition in the

cloak of “credibility” – the last refuge of a party opposing summary judgment – withstand scrutiny.

(Resp. at 6-7.) The issues are not ones of “credibility,” but rather admissibility and sufficiency.
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Third, the Rigsbys argue that “[t]he conflicting engineering reports provided by Brian Ford and

Jack Kelly” create a “battle of the experts” which, in their opinion, precludes summary judgment. (Resp.

at 22.) In fact, the Rigsbys contend that the Ford “report is perhaps the strongest evidence” that they

have to support their entire case under the False Claims Act (“FCA”). (Id. at 15 (emphasis added).)

This statement is tantamount to an admission that this case must be dismissed. The so-called “battle”

between Mr. Ford and Mr. Kelly does not exist. Mr. Ford – whom the Rigsbys chose not to depose after

insisting that his testimony was key to their ability to oppose summary judgment – has testified that

there is “no doubt” that there was “five and a half feet” of water damage caused by storm surge on the

main floor of the McIntoshes’ house. He further now agrees with the conclusions of Mr. Kelly’s

October 20, 2005 report, including the finding that there was extensive damage to the first floor from

storm surge flooding and waves. ([225-2] at 251:2-24, 270:22-271:14, 301:17-303:8.)

Fourth, equally false is the Rigsbys’ contention that any expert “battle” over the effects of wind

on the McIntosh house precludes summary judgment. The issue is not whether Dr. Sinno’s exotic

ground-level-wind-tunnel opinion creates a metaphysical possibility that an idiosyncratic wind tunnel

caused catastrophic damage to the first floor of the McIntosh property without breaking so much as a

single glass globe on the hanging chandeliers. Rather, the dispositive issue is whether State Farm’s

payment of flood policy limits, in light of the indisputable photographic evidence of flood damage to the

McIntosh home and storm surge in their neighborhood, was reasonable. (Hr’g Tr. at 10:5-9.) On this

point, the Rigsbys have failed to meet their burden.

The Rigsbys attempt to sidestep the issue by asserting for the first time that they “need not allege

a specific false claim” (Resp. at 1), and can survive summary judgment without showing that the

McIntosh claim was false. (Id. at 34.) The ostensible basis for this astounding assertion – to which they

never alluded at the hearing – is the Fifth Circuit’s decision in United States ex rel. Grubbs v.

Kanneganti, 565 F.3d 180 (5th Cir. 2009). But Grubbs is inapposite. It addresses the unrelated issue of
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the threshold under Federal Rules of Civil Procedure 9(b) and 12(b)(6) for pleading the FCA’s

presentment requirement, i.e., that the defendant actually submitted the false claim for payment. In fact,

the Fifth Circuit made clear that “whether Grubbs was an original source” was not in issue. 565 F.3d at

195. And not only did the Rigsbys allege “two specific” false claims, but, here, Rule 56 is in issue.

Finally, lacking any real evidence of a false claim, the Rigsbys attempt to rewrite the record.

Their false narrative of State Farm’s purported “scheme” (Resp. at 3-6) is citation-free and is ignored for

summary judgment purposes. See Ragas v. Tenn. Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998).

The handful of record citations the Rigsbys provide later in the brief overwhelmingly discuss events that

post-date – and have nothing to do with – the adjustment or the payment of the McIntosh claim.

The evidence before this Court establishes that the payment of the McIntosh flood claim was

fully justified and reasonable. Thus, the Court should “dismiss this action on the merits.” ([261] at 3.)

II. STATE FARM IS ENTITLED TO SUMMARY JUDGMENT

Though the Rigsbys acknowledge that a factual dispute is not “genuine” or “material” unless,

taken as a whole, “‘the evidence is such that a reasonable jury could return a verdict for the non-moving

party,’” United States ex rel. Farmer v. City of Houston, 523 F.3d 333, 337 (5th Cir.) (citation omitted),

cert. denied, 129 S. Ct. 570 (2008), they wholly ignore the application of this rule to their claims. They

also ignore an important application of this rule as announced by the Supreme Court in Scott, i.e., that a

non-moving party’s factual allegations must be rejected when they are expressly contradicted by

photographic evidence. See 550 U.S. at 380-81. In Scott, the central issue was whether the plaintiff was

driving his vehicle in a way that was dangerous to the public safety. In opposing summary judgment,

plaintiff submitted testimonial evidence asserting that he was driving carefully and was at all times in

control of his vehicle. Based on this recitation, the district court denied defendant’s motion for summary

judgment and the court of appeals affirmed. The Supreme Court reversed, explaining that the record

contained a videotape that blatantly refuted plaintiff’s assertion that he was driving safely. Id. The
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Court explained that the lower courts erred by uncritically adopting plaintiff’s version of the facts and

not viewing “the facts in the light depicted by the videotape.” Id.; see also United States ex rel. Osborne

v. Homecare Prods., Inc., No. SA-06-cv-0746 NN, 2008 WL 2267225, at *8 (W.D. Tex. May 29, 2008)

(summary judgment on qui tam claims where relator’s recitation of facts was contrary to documentary

evidence). Scott applies to the assertions here, such as Mr. Favre’s fictitious “2.1 feet” floodline.

In this case, the record contains over 200 photographs showing substantial damage to the

McIntosh property that is consistent with storm surge and inconsistent with wind damage. In addition,

State Farm submitted three videos taken at the Church residence at the time of the storm that show storm

surge and waves crashing onto the backyard of a home on the same street, very close to the McIntosh

property. Dr. Dean’s report establishes that the waves would be even higher later in the day as the level

of the storm surge increased. See (Dean Rpt. [275-3] at 35). This evidence establishes beyond question

that State Farm’s adjustment of the McIntosh flood claim was in all respects reasonable and proper.

A. There Is No Bona Fide Factual Dispute That Precludes Summary Judgment

The Rigsbys identify three issues that they claim create material disputes: (i) “the effect of wind

on the house;” (ii) “the internal waterline;” and (iii) “the timing of the wind and water.” (Resp. at 3.)

The Rigsbys’ erroneous premise for each of these would-be disputes is that because their experts

disagree with State Farm’s representatives and experts, there is a “battle” that precludes summary

judgment. But a “court’s inquiry should not stop merely because plaintiffs attempt to characterize the

situation as a ‘battle of the experts.’ There need be no battle, and no trial, if the court concludes that the

admissible opinions of the plaintiffs’ experts would not allow a reasonable jury to find for

plaintiffs . . . .” Carroll v. Litton Sys., Inc., No. B-C-88-253, 1990 WL 312969, at *42 (W.D.N.C. Oct.

29, 1990) (magistrate judge’s findings of fact and recommendations), recommendations adopted, No. B-

C-88-253, 1991 WL 187277 (W.D.N.C. July 15, 1991), aff’d in part, rev’d in part on other grounds, 47

F.3d 1164 (4th Cir. 1995). Moreover, “[m]ere gainsaying by an expert, contrary to law and unsupported
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by fact, will not avoid summary judgment where otherwise appropriate.” United States v. 294 Various

Gambling Devices, 718 F. Supp. 1236, 1241 (W.D. Pa. 1989) (granting summary judgment despite non-

movant’s assertion that court was faced with a classic “battle of the experts”).

Here, there is no bona fide “dispute” regarding “the internal waterline.” As set forth in State

Farm’s prior briefing, the “dispute” that the Rigsbys are attempting to manufacture is not based on any

site-specific empirical evidence – or any evidence at all. To the contrary, all of the testimonial, physical,

and empirical evidence – including Mike Ferrier’s testimony, the Rigsbys’ sworn admissions, Brian

Ford’s inspection report, Jack Kelly’s inspection report, and the photographic evidence – establishes

conclusively that the water line in the McIntosh house was well in excess of that which could reasonably

be expected to cause $250,000 in flood damage. See ([334] at 3-7; [331] at 5-6).

The Rigsbys’ putative “battle” regarding “the effect of wind on the house” and “the timing of the

wind and water” is similarly illusory. The dispositive issue is whether the payment of flood policy

limits was reasonable and justified in light of the damage to the property and the flood claim inspection

conducted by Cody Perry and Kerry Rigsby. On that point, Kerri Rigsby – an experienced and certified

flood adjuster – repeatedly admitted that she “believed there was $250,000 worth of flood damage”

(Hr’g Tr. at 220:13-221:7, 247:8-10), and that, based on her inspection of the property, she “absolutely”

“believed it” “in good faith.” (Id. at 258:23-259:3, 274:14-16, 277:15-18, 286:14-17, 287:9-14, 302:3-7,

302:14-19.) Indeed, to this day, Kerri Rigsby does not know whether the government was overcharged

(id. at 300:14-301:3), or whether the flood payment on the McIntosh property was false. (Id.) Cori

Rigsby similarly testified that, in reviewing photographs of the McIntosh home, there was “clearly”

flood damage and that she has “never disputed that” there was flood damage. (Ex. D40, clip ID 328.17.)

The mere fact that Dr. Sinno posits a post hoc alternate theory of causation based on a

hypothesized ground-level wind tunnel does not mean that State Farm’s adjustment of the McIntosh

property was not reasonable and supported by the empirical site-based evidence. Tellingly, the Rigsbys’
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brief completely ignores the fact that Dr. Sinno testified unequivocally that he has “no question” and “no

doubt” that floodwater and waterborne debris “most definitely” caused much damage to the McIntosh

home. (Hr’g Tr. at 397:3-24, 422:1-12, 424:15-425:12, 427:23-428:11.)

Moreover, “[c]laims are not ‘false’ under the FCA when reasonable persons can disagree

whether service was properly billed to the Government.” United States ex rel. Gudur v. Deloitte

Consulting LLP, 512 F. Supp. 2d 920, 932 (S.D. Tex. 2007), aff’d, No. 07-20414, 2008 WL 3244000

(5th Cir. Aug. 7, 2008). In fact, a good faith dispute among experts is the hallmark of the “reasonable

basis” standard, which precludes a finding that a claim is knowingly false. See ([326] at 2-3, 6-7).

The Rigsbys’ citation to this Court’s decision in Gunn v. Lexington Insurance Co., No.

1:07cv478-LTS-RHW, 2008 WL 2039543 (S.D. Miss. May 12, 2008), highlights their total

misunderstanding of this issue. (Resp. at 33.) In Gunn, Lexington sought summary judgment on

plaintiff’s fraud, conspiracy, and punitive damages claims. 2008 WL 2039543, at *2. Plaintiff argued

that his eyewitness account and expert opinions that his house was destroyed by wind before any

flooding occurred, coupled with the fact that Lexington’s initial adjuster recommended that the company

pay policy limits, demonstrated that Lexington’s refusal to pay wind policy limits was in bad faith and

warranted punitive damages. Id. at *1. The Court disagreed and granted Lexington’s motion. After

observing that the “[p]hotographs of the Plaintiff’s residence reflect that the first floor was virtually

gutted and the second floor sustained less damage,” id. at *3, the Court explained:

The record in this case reveals a legitimate dispute over cause and the amount of
covered damages sustained by Plaintiff. . . . Plaintiff is entitled to dispute Lexington’s
and the engineers’ opinions and conclusions, but these conclusions were reached in a
legitimate way and were not the result of bad faith, malice, or gross negligence that
would warrant punitive damages.

Id.

The same result is warranted in this case. As State Farm explained in its prior briefing on the

FCA’s “knowingly” requirement, 31 U.S.C. § 3729, the “reasonable justifications” test used to assess
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whether punitive damages are warranted is analogous to the FCA’s “reasonable basis” standard for

establishing a knowingly false claim. See ([326] at 6-7). The “reasonably arguable basis” standard

further parallels the standard for false claims under 31 U.S.C. § 3729 in that “simple negligence” is

insufficient to trigger liability. Bryant v. Prime Ins. Syndicate, Inc., No. 1:07cv1126-LG-RHW, 2009

WL 982792, at *7 (S.D. Miss. Apr. 13, 2009). The Rigsbys have not presented the Court with any

specific evidence from which a reasonable fact-finder could conclude that State Farm presented a false

or fraudulent claim to the government, let alone that it did so knowingly.

B. The Rigsbys Have Not Shown That State Farm Acted Knowingly

At the hearing, the Rigsbys admitted that “in order to show that there is a false claim here, we

need to offer evidence that State Farm submitted the [McIntosh] claim knowing that it was false.” (Hr’g

Tr. at 354:21-25.) Recognizing that they have not offered and cannot offer any such evidence, the

Rigsbys do a complete about-face, now claiming that it is “State Farm’s burden” “to show that there is

no genuine issue of material fact as to (1) whether it acted knowingly; and (2) whether it submitted false

claims to the government.” (Resp. at 28.) Recent Fifth Circuit case law demonstrates the Rigsbys are

wrong. In Farmer, the Fifth Circuit affirmed dismissal of the qui tam action because the relator “cannot

show that defendants knew of any alleged falsehoods in the documentation at issue. Without

establishing knowledge of falsity, Farmer’s § 3729(a)(2) claims are prima facie incomplete . . . .”

Farmer, 523 F.3d at 338 (emphasis added). And in United States ex rel. Taylor-Vick v. Smith, 513 F.3d

228 (5th Cir. 2008), the Fifth Circuit affirmed the granting of summary judgment where “‘Relator has

not produced any evidence which creates a fact issue concerning the . . . scienter element’ of her FCA

claim.” Id. at 229 (quoting district court decision) (alteration in original).

In this case, the Rigsbys have not offered any evidence that the McIntosh claim was false, let

alone knowingly false. Instead, the Rigsbys reprise their argument that State Farm engaged in a

“fraudulent scheme” by using the XactTotal program to estimate the loss, rather than preparing a stick
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build estimate. The Rigsbys’ fraudulent scheme argument is both at odds with the record and

insufficient to establish a knowingly false claim as a matter of law.

For instance, in Farmer, the relator alleged that the defendant fraudulently obtained government

funds by conspiring with subcontractors to systematically overestimate the amount of materials needed

to effect emergency residential housing repairs that were being paid for through a federal grant program.

Farmer claimed that she immediately became suspicious when she applied for emergency assistance

after her roof was damaged during tropical storm Allison and the inspector’s estimate for roofing

materials seemed highly inflated. Farmer, 523 F.3d at 336. Farmer then obtained and analyzed the files

of other homes whose owners had similarly requested emergency assistance, and claimed to have found

what she believed to be similarly inflated estimates of roofing and other materials. Id. Farmer also

uncovered many instances where the grant files did not comply with federal regulations. See id. at 339.

The defendant moved for summary judgment, arguing, inter alia, that Farmer could not show

that it acted knowingly. Farmer countered that she had “‘adduced ample evidence that [the defendant]

got claims paid based upon overstatements of quantities needed and used’” and that “‘[i]t is for a jury to

infer whether one or more of the amounts paid to [defendant] were based upon actual knowledge, or

deliberate ignorance, or reckless disregard of the truth or falsity of the claim.’” Id. at 339 (quoting

Farmer’s opposition papers) (alteration in original). The Fifth Circuit disagreed, holding that “Farmer

failed to present specific evidence from which a reasonable jury could find that defendants acted with

knowledge as defined by FCA.” Id. The court explained that Farmer’s evidence of alleged regulatory

violations “might suggest that the [federal program] was negligently administered, but that is not the

type of error that could reasonably support an inference of reckless disregard for the truth, much less

deliberate ignorance or actual knowledge.” Id. at 341.

Likewise, in Taylor-Vick, the relator was the office manager in charge of billing in a medical

facility. Taylor-Vick, 513 F.3d at 229. She claimed that the doctors at the facility regularly engaged in
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“up-coding” (i.e., specifying codes for higher-paying services) to obtain higher Medicare payments for

services provided to patients. After the doctors moved for summary judgment, Vick hired an expert who

testified that she identified a pattern of billing irregularities that would support an inference that the

doctors acted knowingly. Id. at 232. The district court disagreed, finding that “‘Relator has not

produced any evidence which creates a fact issue concerning the . . . scienter element’ of her FCA claim,

and that ‘[a]t the most, Relator has shown innocent mistakes and negligence,’ which are not FCA

violations.” Id. at 229-30 (quoting district court summary judgment order) (alterations in original). The

Fifth Circuit affirmed, stating that “Vick cannot point to a single instance in which Defendants

submitted a false claim to Medicare, let alone an instance in which Defendants knowingly or recklessly

submitted such a claim.” Id. at 232 (emphasis in original). So, too, here.

C. Grubbs Does Not Relieve the Rigsbys from Showing That the McIntosh Claim Was
False

As Farmer and Taylor-Vick patently illustrate, because the Rigsbys cannot offer competent

summary judgment evidence establishing that State Farm submitted the McIntosh claim knowing that it

was false, the case must be dismissed. The Rigsbys attempt to sidestep this responsibility by asserting

for the first time that Grubbs effects a radical change in the case law such that they “need not allege a

specific false claim” (Resp. at 1), and can survive summary judgment without showing that the

McIntosh claim was false. (Id. at 34 (emphasis added).) This is not so. Grubbs addressed the wholly

unrelated issue of the threshold under Rules 9(b) and 12(b)(6) for pleading the FCA’s presentment

requirement, i.e., that the defendant actually submitted the false claim to the government for payment.

Specifically, relator Grubbs was a psychiatrist who alleged that he uncovered a scheme to

fraudulently bill Medicare for services certain doctors did not perform. The court found that Grubbs had

pled with specificity: (i) “the date, place and participants” of a meeting where he was told of the

fraudulent billing scheme and instructed how he could participate in it; (ii) how the nursing staff offered

to assist him in creating false bills; and (iii) “specific dates that each doctor falsely claimed to have
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provided services to patients and often the type of medical service.” Grubbs, 565 F.3d at 191-92

(emphasis added). In light of these specific allegations, the court held that, at the motion to dismiss

stage, it was reasonable to infer that the false bills were presented to the government for payment.

Grubbs is inapposite for multiple reasons. First, the Fifth Circuit took pains to make clear that

the “question of whether Grubbs was an original source” was not in issue. Id. at 195. Moreover, this

case has advanced far past the Rules 9(b) and 12(b)(6) pleading stage and is now controlled by Rule 56.

Grubbs specifically recognized that even if a claim is sufficiently pled to survive a motion to dismiss,

trial courts should identify the dispositive issues and order “tailored” discovery “with a summary

judgment following on the heels of the complaint.” 565 F.3d at 191. Even if the Rigsbys could have

withstood a motion to dismiss under Rules 9(b) and 12(b)(6) (which they could not), this Court has

followed the exact path outlined in Grubbs. Here, the Court: (i) found that the Rigsbys “identify two

and only two specific instances . . . of false flood damage claims: the McIntosh property . . . and the

Mullins property” ([261] at 3); (ii) found that the Mullins property could not support a false flood claim

as a matter of law because the property was not covered by flood insurance; (iii) permitted the Rigsbys

to obtain discovery on the McIntosh claim; and (iv) held an evidentiary hearing under Rule 56 where the

Rigsbys were permitted to present all of their evidence of false flood claims. The Rigsbys cannot point

to any evidence that the McIntosh claim was false, thus, summary judgment is warranted.

III. THE RIGSBYS HAVE GROSSLY DISTORTED THE RECORD

In their pre-hearing brief, the Rigsbys told this Court that they “will demonstrate through their

own testimony that they possess material first-hand knowledge of State Farm’s fraudulent scheme to

overcharge the federal government” and “testify that they witnessed State Farm’s application of that

fraudulent scheme to the McIntosh claim.” ([264] at 4) (emphasis added). Now, unable to identify any

“first-hand knowledge” of any facts from which a reasonable person might conclude that the adjustment

of the McIntosh claim was knowingly false, the Rigsbys engage in a campaign of misdirection and try to



11

obfuscate the unambiguous and dispositive photographic record with false assertions of a “fraudulent

scheme” and record manipulations. Even a cursory review of the actual record reveals that the record

the Rigsbys misleadingly attempt to portray is false and insufficient to defeat summary judgment.

Perhaps because Ms. King’s testimony was only introduced via deposition transcript, the Rigsbys

feel at liberty to repeatedly mischaracterize and distort it. For instance, the Rigsbys contend that Ms.

King’s testimony established: “If King never saw a report that changed the Ford Report’s conclusion

[i.e., the Kelly report], then as far as she knew, State Farm was obligated to pay back the government.”

(Resp. at 19.) But Ms. King testified unequivocally that the Ford report’s conclusions did not suggest

that “State Farm was obligated to pay back the government” because they lacked any empirical support.

Q. So, again, if Mr. Ford’s conclusion that all the damage was caused by wind to the
McIntosh property was accurate, then State Farm should have reimbursed the NFIP for
moneys paid under the flood policy, right?

A. No, sir. Without his investigative notes that say there was a five-and-a-half-foot
waterline in the house, his conclusions are not accurate. Had his – just his conclusion
said it was all wind without any indication of flood, without any pictures depicting flood,
with only a report depicting wind damage, then, yes, then, at that point, we would
probably have had to reimburse the flood policy.

(Ex. P32, King Dep. at 136:1-14) (emphasis added.)

The Rigsbys also assert that “King also testified that adjusters were never told how to determine

whether a house was a constructive total loss.” (Resp. at 13.) What Ms. King actually said when asked

“Were adjusters told how to assess whether a claim involved a constructive total loss?” was, “I never

talked to them about how to evaluate a constructive total loss, no, sir.” (Ex. P32 at 146:22-147:1)

(emphasis added.) Ms. King further elaborated that “I have seen things in writing that talk about

constructive total loss.” (Id. at 147:2-6.)

Similarly, the Rigsbys make many misrepresentations – belied by the record – as to Mr. Ferrier

and Ms. King’s testimony on XactTotal, including that “[i]n the past, State Farm had always required

adjusters to do an actual estimate of how much damage was caused by flooding to each home before a
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flood claim was submitted to the government” (Resp. at 4), and “Ferrier and the Rigsbys all testified that

they could not recall a time before Hurricane Katrina when State Farm used XACTOTAL.” (Id. at 13.)

For example, when asked whether “State Farm’s normal company claim procedures changed in

any way for Hurricane Katrina,” Ms. King said, “Not actually. We had changed our procedures in

Hurricane Ivan . . . and actually in Hurricane Isabel. With regard to flood losses and total losses, we had

begun using Xactotal.” (Ex. P32 at 145:6-13.) Similarly, when asked, “Has there ever been a

catastrophe other than Katrina where State Farm allowed adjusters to use an Xactotal estimation where

the catastrophe involved both wind and floodwater damage?” Ms. King testified, “Yes, sir. In Hurricane

Isabel they could use Xactotal. In Hurricane Ivan they could use Xactotal. In the four Florida

hurricanes, there were certain areas where they could use Xactotal.” (Id. at 151:2-11.)

Mr. Ferrier’s testimony on State Farm’s past use of XactTotal was in accord. When asked, “did

you see anything that was unique to adjustment post – or during Katrina that had not been in existence

prior to Katrina, as far as the way this claim was adjusted?” Mr. Ferrier testified, “No. No. XactTotal,

the XactTotal program and XactTotal method of adjusting, one of the things that FEMA has always told

State Farm . . . [is] that we are to use our normal adjusting practices in evaluating losses” and XactTotal

“was not unique to 5054. That XactTotal process had been used before 5054, and again, FEMA accepts

our normal claim handling procedures. We have used XactTotal, exact valuation as a means for settling

claims prior to this [Hurricane Katrina] event.” (Hr’g Tr. at 60:17-61:4 & 101:21-25.)

Mr. Ferrier testified that State Farm was authorized to use XactTotal in cases of constructive

total losses based on three criteria: (1) the FEMA Claims Adjuster’s Manual (Hr’g Tr. at 180:11-81:2;

Ex. D37 at 81); (2) his many conversations with senior FEMA officials confirming that his interpretation

of these provisions was accurate (Hr’g Tr. at 157-58); and (3) FEMA Bulletin W-5054, which validated

State Farm’s preexisting use of expedited methods such as XactTotal. (Hr’g Tr. at 101 & 147-51.)



13

Ms. King’s testimony was not in conflict. Ms. King testified that W-5054 authorized an

expedited claims handling process (Ex. P32 at 98-99), and further, that “[w]e did have verbal

confirmation [from Juan Guevara at State Farm] that we could use Xactotal on any homes that were

totaled, that we considered a total.” (Id. at 99-100.) Moreover, she had “seen memos that do instruct

adjusters that they may use Xactotal,” although that was over “quite a few years, sir, so . . . I couldn’t

put a date to it.” (Id. at 147:7-16.) When asked whether “the procedures and policies set forth in [the

FEMA Adjuster’s Claims Manual] [are] what State Farm adjusters followed in adjusting flood claims

prior to Hurricane Katrina,” Ms. King testified that the “adjusters’ claims manual is what our adjusters

follow for NFIP claims prior to and during Hurricane Katrina” and “[a]ll adjusters are instructed that we

follow claims pursuant to NFIP [Manual].” (Id. at 84:8-85:7 (emphasis added).) The Rigsbys’ counsel

never asked Ms. King what portions of the Manual authorized the use of XactTotal. See (id., passim).

The Rigsbys’ attempt to depict State Farm’s use of XactTotal as some sort of sinister plot is

particularly disingenuous given that the Rigsbys admit that use of XactTotal “would be fine if that was

within FEMA procedures” (Hr’g Tr. at 23:15-16), and would be highly advantageous because it would

“get [policyholders] their money” without going through an unnecessary and time-consuming “stick

building” process. (Id. at 25:19-27:5.)

In sum, the Rigsbys’ assertion that “Ferrier and King[] offered conflicting explanations as to why

State Farm ‘believed’ that it was proper to use XACTOTAL on homes like the McIntosh house, rather

than performing the stick-build estimate actually required by the regulations” (Resp. at 11) is simply

false. The actual record does not reveal any “conflict” between their testimony.

IV. THE RIGSBYS’ RETALIATORY DISCHARGE CLAIM IS FRIVOLOUS AND SHOULD BE DISMISSED

A. State Farm Was Not the Rigsbys’ Employer, Disposing of Their § 3730(h) Claim

The Rigsbys have repeatedly admitted that they were “experienced claims adjusters who had

been promoted to supervisory positions with Renfroe” ([264] at 7), and that they were “employed by
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E.A. Renfroe, Inc.,” not State Farm ([16] at ¶¶ 11-12; see also [97] at 5 n.2). By its plain terms, 31

U.S.C. § 3730(h) only applies to an “employee.” Attempting to escape this reality, the Rigsbys cite

Nowlin v. RTC, 33 F.3d 498, 506 n.15 (5th Cir. 1994), and contend that State Farm was a “joint

employer” with Renfroe.1 Nowlin is a Title VII case and did not consider the FCA issue at hand here.

Further, while the Rigsbys admit that the “FCA does not define the term ‘employee’” (Resp. at

37), they tellingly ignore Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989), holding

that “when Congress has used the term ‘employee’ without defining it, we have concluded that

Congress intended to describe the conventional master-servant relationship as understood by common-

law agency doctrine.” Id. at 739-40 (emphasis added). Not surprisingly – given Reid – the Rigsbys

have not cited a single § 3730(h) decision using the joint-employer rationale they advance here.

In a last-ditch effort to save their claim, the Rigsbys note that the recent amendments to the FCA

expand § 3730(h) to cover “[a]ny employee, contractor or agent.” Having conceded that this

amendment “is prospective only” (Resp. at 38), the Rigsbys then invoke a 2008 Senate report to argue

that the amendment was intended by Congress to “clarif[y]” the prior version applicable in this case.

This argument is not only contrary to Reid’s mandate that “employee” be given its natural meaning, but

it also exposes the irony of the Rigsbys’ reliance on Nowlin, in which the Fifth Circuit found Congress’s

amendment of the Banking Whistleblower Statute, 12 U.S.C. § 1831j, adding additional potential

defendants, to “reinforce [the Fifth Circuit’s narrow] interpretation of § 1831j,” as “Congress apparently

did not think § 1831j applied to the RTC, otherwise it would not have passed” the amendment adding

the RTC to the statute. Nowlin, 33 F.3d at 503 n.6.

1 This theory is expressly contradicted by the Rigsbys’ employment agreements. See ([96-6]) (“Employee has agreed
to employment by RENFROE, under the terms and conditions herein provided. . . . While working on an assignment for
RENFROE, the Employee shall devote full-time efforts to the business of RENFROE, its subsidiaries and affiliates and will
not engage in consulting work or any trade or business . . . on behalf of any other person, firm or corporation.”).
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B. Judge Acker Finally Adjudicated the Unlawfulness of the Rigsbys’ Actions, Barring
Their § 3730(h) Claim

The Rigsbys’ § 3730(h) claim is also untenable because the Rigsbys were not engaged in a

lawful activity when they illicitly accessed State Farm’s password-protected database, pilfered

thousands of confidential documents, and disclosed them to their attorneys and the media.2 The anti-

retaliation provision of the FCA applies only to lawful actions taken by employees and Judge Acker’s

final adjudication of the Rigsbys’ misconduct as unlawful collaterally estopps them here. See E.A.

Renfroe & Co., Inc. v. Rigsbys, No. 2:06cv01752-WMA, Memorandum and Opinion [Renfroe 402], slip

op. at 3-6 (N.D. Ala. Oct. 29, 2008) & Order [Renfroe 403] ([336-3]).

C. Summary Judgment Is Warranted on the § 3730(h) Claim Because the FCA Claims
Are a Fabrication

Even if the Rigsbys were employees, “an employee who fabricates a tale of fraud to extract

concessions from the employer, or who just imagines fraud but lacks proof, legitimately may be

sacked.” Lang v. Nw. Univ., 472 F.3d 493, 494-95 (7th Cir. 2006). In response to this authority, the

Rigsbys merely note that “this Court heard three days of evidence dealing with State Farm’s . . .

handling of the McIntosh claim.” (Resp. at 39.) But this evidence readily reveals that this entire Action

is a contrived claim. For example:

Q. So you don’t know whether or not that claim was false? You have no personal
knowledge that anything that you submitted or State Farm submitted to the government
was false. You scoped properly the damage. Everything in that scope you identified
along with Cody Perry as flood damage, and you don’t know to this day that that scope is
not above 250 – or below $250,000?

A. To this day, I don’t – I don’t know an accurate – I don’t believe there’s an accurate –
we did an accurate estimate. I don’t know what happened to that home to this day, no.
You’re right.

Q. You’ve testified that: Clearly, there was a lot of water damage to that structure. Yes,
sir, I believe there was $250,000 worth of flood damage. We’ve heard that testimony.

2 The Rigsbys’ statement in their Response that “State Farm now alleges that it fired the Rigsbys because they took
materials for Richard Scruggs” is a misrepresentation. (Resp. at 39.) State Farm has never contended that it fired the
Rigsbys – an impossibility, as the Rigsbys were not State Farm employees.
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A. Yes, at the time, absolutely, I did.

Q. And I believe you just testified you don’t know that to be different today, that that’s
not true?

A. I don’t know what happened to the home. . . .

Q. In summary, Ms. Rigsby, is it my understanding that at the time you and Mr. Perry
adjusted the McIntoshes’ home for flood loss, you believed in good faith that the
McIntoshes had $250,000 worth of flood damage to their structure?

A. Yes. When I was out there, I believed that in good faith, yes.

(Hr’g Tr. at 300-302) (emphasis added.) In reality, the Rigsbys – along with their former counsel and

principal patron, Dickie Scruggs – concocted these claims as part of an elaborate plan to extort money

from State Farm. E.g., [203]. Clearly, the Rigsbys are motivated by a quest for lucre and fame, rather

than for truth. E.g., ([195-2] at 71-72 & [195-3] at 40-41).

D. The Rigsbys Have Released Their § 3730(h) Claim

Near the very beginning of the May 20, 2009 hearing, State Farm stated that it believed the effect

of the April 21, 2009 Settlement Agreement and Mutual Release with Renfroe (“Release”) should be

considered “simultaneously, with the pending motions that are at issue here today” and “assuming the

Court grants our motion for leave to amend, we could promptly file a motion for summary judgment

based on the release.” (Hr’g Tr. at 15:12-25.) At the end of the hearing, the following exchange

occurred:

MR. GALLOWAY: . . . I’m just trying to remind everyone that this [the Release] is an
issue.

THE COURT: All right. That is an issue, so [the Rigsbys] can respond accordingly.

(Hr’g Tr. at 443:4-444:15.)

Thereafter, on June 18, 2009, this Court entered its [337] Order Granting Motion to Amend.

That same day, State Farm promptly filed its [338] First Amended Answer and pled the Release as an

affirmative defense. ([338] at 42.) Also on that day, State Farm filed its [339] Notice, formally
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supplementing its [96] Motion to invoke the Release as an additional basis for summary judgment

before the Rigsbys’ post-hearing brief was due.3

Now, despite the Court’s ruling that the Release “is an issue” before the Court, e.g., (Hr’g Tr. at

443:21), the Rigsbys completely ignore it in their Response, other than to dismissively drop a footnote

stating that “[t]he Renfroe Settlement was not raised in State Farm’s original motion, nor has it been

briefed on summary judgment, and Relators will address the issue at a more appropriate time should it

be necessary.” (Resp. at 40 n.27.)

In light of this Court’s ruling that the Release “is an issue” before the Court, e.g., (Hr’g Tr. at

443:21), the “appropriate time” (Resp. at 40 n.27) for the Rigsbys to have addressed it was last Monday

– in their Response. “Under this Circuit’s general rule, arguments not raised before the district court are

waived and will not be considered on appeal unless the party can demonstrate ‘extraordinary

circumstances.’” AG Acceptance Corp. v. Veigel, 564 F.3d 695, 700 (5th Cir. 2009) (citation omitted).

Here, by ignoring this dispositive argument altogether, the Rigsbys have both implicitly conceded they

have no response to it, as well as waived their right to contest it.

V. CONCLUSION

The evidence submitted to this Court, including the abundant and revealing photographs,

robustly demonstrates that what Kerri Rigsby and Cody Perry saw at the McIntosh home reasonably

allowed them to conclude that the proper assessment of damage to the home due to flood resulted in a

payment of the limits of the flood policy. There is no competent evidence sufficient to dispute this

conclusion, and for that reason, the Rigsbys’ claims against State Farm must be dismissed.

This the 29th day of June, 2009.

3 Courts routinely hold that a plaintiff cannot release an agent from liability without simultaneously releasing its
principal. In the interest of brevity, with the issue of the Release already having been fully briefed by State Farm in its [336]
Rebuttal in Support of its Motion to Amend, State Farm incorporated that prior brief by explicit reference. See ([339] at 2,
¶ 6) (incorporating by reference in further support of [96]: [320]; [336]. . . .”), and again incorporates by reference its prior
briefing on the effect of the Release, including that found in its [336] Rebuttal in Support of its Motion to Amend.
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