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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

UNITED STATES OF AMERICA ex rel.  
CORI RIGSBY and KERRY RIGSBY     RELATORS 
 
VERSUS     CIVIL ACTION NO. 1:06CV00433-LTS-RHW 
 
STATE FARM INSURANCE COMPANY; 
FORENSIC ANALYSIS & ENGINEERING CORP.;   DEFENDANTS 

 
DEFENDANT FORENSIC ANALYSIS & ENGINEERING CORPORATION’S  

POST-SUMMARY JUDGMENT HEARING MEMORANDUM 

 Based on the Relators’ Consolidated Pre-Hearing Response to All Dispositive Motions, 

the only issue remaining regarding Forensic Analysis Engineering Corporation’s (“Forensic”) 

liability is whether it conspired with State Farm Fire & Casualty Company (“State Farm”) to 

willfully overpay the McIntosh flood claim in violation of the False Claims Act (“FCA”).  

(Relators Consolidated Pre-Hr’g Resp. All Disp. Mots. 4.)  As the Relators have failed to 

produce a single shred of evidence to support their claim of a conspiracy to defraud the 

Government under 31 U.S.C. § 3729(a)(3)1

 Rule 56(c) of the Federal Rules of Civil Procedure states that summary judgment is 

proper “if the pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law.”  Though the “court must draw all 

justifiable inferences in favor of the non-moving party,” a genuine issue as to a material fact 

, Forensic’s Motion for Summary Judgment should 

be granted. 

SUMMARY JUDGMENT STANDARD 

                                                 
1 Now § 3729(a)(1)(C).  All references in this memorandum are to the former version of the Act.  Forensic is 
certainly aware of the enactment of the Fraud Enforcement and Recovery Act of 2009.  It is Forensic’s position that 
the amendments do not materially affect the analysis of this case and these facts with respect to the pending motions. 
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exists only “if the evidence is such that a reasonable jury could return a verdict for the non-

moving party.”  TIG Ins. Co. v. Sedgwick James, 276 F.3d 745, 759 (5th Cir. 2002).   

 “[A] complete failure of proof concerning an essential element of the nonmoving party’s 

case necessarily renders all other facts immaterial” and “mandates the entry of summary 

judgment” for the moving party.  Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  “Once 

the moving party has initially shown ‘that there is an absence of evidence to support the non-

moving party’s cause,’ the non-movant must come forward with ‘specific facts’ showing a 

genuine factual issue for trial.”  TIG Ins., 276 F.3d at 759 (quoting Celotex, 477 U.S. at 325).  

“Conclusional allegations and denials, speculation, improbable inferences, unsubstantiated 

assertions, and legalistic argumentation do not adequately substitute for specific facts showing a 

genuine issue for trial.”  Id.  

ARGUMENT 

 

I.  FORENSIC WAS NOT INVOLVED WITH THE FLOOD PAYMENT  

The Relators have charged Forensic with having engaged in a conspiracy to present a 

false or fraudulent claim to the United States for payment in the amount of two-hundred fifty 

thousand dollars for flood insurance benefits to the McIntoshes as a result of damage caused to 

their home by Hurricane Katrina.  At issue in this case, as stated by the Court in its February 12 

Order, is whether “the McIntosh flood insurance payments were justified, as a matter of law.”  

([261] at 3.)  The undisputed facts have shown that no Forensic employee was even remotely 

involved in the McIntosh flood claim.  Thus, even if there were evidence that State Farm 

willfully overpaid for flood, Forensic played no role in that decision.   
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On September 29, 2005, State Farm authorized the payment of the flood policy limits on 

the McIntosh home.  On October 2, 2005, as all parties have stipulated in open court, the 

McIntosh flood claim was paid in full: 

Q.  You're aware that the McIntosh flood claim was paid on October 2nd? 
 
A.  [Ms. K. Rigsby] I don't know what date it was paid, but that sounds about right. 
 
Q.  I mean, you've got the flood file there if you want to verify -- 
 
 THE COURT:  We can stipulate to this, can't we? 
 
 MR. MATTEIS:  We'll stipulate. 
 
 THE COURT:  October 2nd. 

 
(Summ. J. Mot. Hr’g Tr. 288:5-13.)  On October 4, 2005, by 9:02 a.m., State Farm closed the 

McIntosh property’s flood claim.  (Claim File Activity Log [264-3] 2.)  Therefore, in no way 

could either the Forensic engineering report by Brian Ford dated October 12, 2005, or the report 

by Jack Kelly dated October 20, 2005, have influenced State Farm’s decision to pay to the limits 

of the flood policy on October 2.  Kerri Rigsby’s own sworn testimony also establishes that the 

McIntosh flood claim was adjusted and paid well before State Farm received either the Ford 

report or the Kelly report: 

Q.  That [payment of the flood claim] was before the Brian Ford report, that was 
before Mr. Kelly's report; is that correct? 

 
 A.  Yes. Yes. 
 

Q.  And that these two reports had no influence whatsoever in the decision you and 
Cody Perry made at the time you adjusted this claim? 

 
 A.  We did not have these reports when we adjusted the claim.  Correct. 
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(Summ. J. Mot. Hr’g Tr. 288:15-22.)  As the facts have clearly demonstrated that the McIntosh 

flood claim was paid in full well before Forensic was ever even retained by State Farm for the 

McIntosh home, the Relators’ conspiracy claim should fail as a matter of law. 

 Furthermore, if the State Farm flood file is the “false or fraudulent claim” that the 

Relators have alleged violated the False Claims Act, their claim against Forensic fails once 

again.  Not only were neither the Ford report nor the Kelly report presented with the file, but 

nowhere within the State Farm flood claim file’s 507 pages is there one mention of Forensic, 

Kelly, or Ford.  The Relators have failed to produce any evidence that the two reports created by 

Forensic engineers had any bearing on the decision to pay the McIntosh flood claim.  Therefore, 

if the question is whether State Farm willfully overpaid the flood claim, then Forensic admittedly 

played no part in determining how much to pay.   

 In fact, the State Farm flood claim file reveals that Forensic only became involved 

because of a request from Mr. McIntosh on September 24, 2005, that State Farm send an 

engineer to his property to evaluate the damage on their “companion” homeowner’s claim as to 

which he had “issues on wind vs water.”  ([264-3] at 3.)  It was not until after the McIntosh flood 

claim had already been fully paid and closed that State Farm contracted with Forensic to inspect 

the McIntosh property in connection with the homeowner’s claim.  As Mr. Ferrier, a catastrophe 

services team manager for State Farm, testified:  

A.  If a flood loss is clearly exceeded the policy limits, I could not in good 
conscience justify hiring an engineer on a flood file when the limits have been 
exhausted, because what is it that we would be trying to determine? The limits 
have been paid. There is no more money available. Why would I hire an 
engineer to -- I mean, basically it would be wasting the government's money. 

 
Q.  Does the government pay for engineering reports in Katrina loss claims? 

 
A.  They will if there is a need to. If you've paid -- if you've already paid the limits, 

then there is nothing -- now, we would hire an engineer for the homeowners 
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portion, to determine what the policyholder was owed under the homeowners 
portion, but we would not send that engineering bill to the federal government 
and say, We've already paid the limits on this, but we want you to pay the 
engineering bill. I wouldn't do that. 

 
Q.  Do you know whether the bill for the Ford or the Kelly engineering reports on the 

McIntosh property were sent to the federal government for payment? 
 

A.  I don't believe so. 
 

Q.  Do you know that for a fact? 
 

A.  I believe when we reviewed the documents of the claim payments, I think the 
only other payment in there besides the McIntosh was to E.A. Renfroe. 

 
(Summ. J. Mot. Hr’g Tr. 151:17-152:16.)  What’s more, even the Relators have acknowledged 

that Forensic was not involved with the McIntosh house until after the flood claim was paid and 

closed: 

Mr. Matteis:  Your Honor, the McIntosh claim is really the perfect paradigm to get to 
the bottom of the issues in this case, because what State Farm did was they called 
the McIntosh claim, the McIntosh property, a total loss, and they called it a total 
flood loss. 

 
 …  

 
So you have to kind of try and put yourself in State Farm’s head here.  How do 
you have a constructive total loss by flood, flood has totaled the property.  But 
then we also have this wind claim, we think, so we’re going to hire an engineer 
and get the engineer to go out and see what he has to say, and tell the 
policyholder, you know, Don’t worry about it.  An engineer is coming.  Your wind 
claim is still open.  Here’s a little bit now to placate you, and at Mr. McIntosh’s 
house, Here’s 250, which is a good amount of money.  Then we’ll see what 
happens when the engineer comes back.  What they did -- and Mr. Beers 
mentioned that Cody Perry ordered an engineer.  The fact is Lecky King, head 
flood person, head of the Gulfport office, co-coordinator of the Gulfport office, 
she testified that there was a blanket order for engineers on all properties 
involving flood.  You’ll hear her testify to that, unless she wants to deviate from 
her deposition.  So with this blanket order out there, engineers apparently were 
going out on every property.  And for a while, that kept people happy because 
they thought the wind file was still being adjusted. 
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(Summ. J. Mot. Hr’g Tr. 21:13-18, 28:16-29:10.)  Relators are seemingly trying to craft an 

argument that Forensic was complicit in State Farm’s adjustment of the homeowners’ claim, 

which Relators characterize as somehow wrongful. Even if this were arguably proof of bad faith, 

it is not a violation of the False Claims Act, since the flood claim – and therefore, the NFIP – are 

not implicated.  As recognized by the Third Circuit, § 3729(a)(3) “require[s] that the conspirators 

intend to defraud the federal government, rather than conspiring to defraud another private 

entity.”  U.S. Dep’t of Transp., ex rel. Arnold v. CMC Engineering, 564 F.3d 673, 678 (3rd Cir. 

2009).  Even after drawing all justifiable inferences in favor of the non-moving party, the 

Realtors have failed to present one shred of specific evidence to support their position; therefore, 

Forensic’s motion for summary judgment should be granted.   

II.  THE RELATORS’ CONSPIRACY CLAIM FAILS ON EACH MATERIAL ELEMENT OF THE 

CONSPIRACY CHARGE UNDER THE FCA. 

 The conspiracy provision of the False Claims Act imposes liability upon “[a]ny person 

who . . . conspires to defraud the Government by getting a false or fraudulent claim allowed or 

paid.”  31 U.S.C. § 3729(a)(3) (2000).  Because the basis of an (a)(3) violation is the existence of 

a conspiracy, the elements of a conspiracy violation must be considered when the language of § 

3729(a)(3) is parsed.  In order to prove that a conspiracy violates the False Claims Act, a relator 

must be able to prove (1) the existence of an unlawful agreement between the defendants to get 

allowed or paid by the Government a claim, (2) which is false or fraudulent; and, (3) at least one 

act performed in furtherance of that unlawful agreement.  See United States ex rel. Farmer v. 

City of Houston, 523 F.3d 333, 343-44 (5th Cir. 2008).   

 In addition, a relator is also required to prove that the defendants shared a specific intent 

to defraud the Government.  Id. Even upon construing the facts favorably to the non-movants, 



 7 

the Relators’ case fails on not just one of the essential elements of their claim, but fails on every 

element.   

A. The First Essential Element: No Evidence of an Unlawful Agreement 

 The False Claims Act requires all relators pursuing a conspiracy charge to prove the 

existence of an unlawful agreement between the defendants to get a claim allowed or paid by the 

Government.  The Fifth Circuit has stated that “the express connection of a false statement with 

‘getting’ a false claim paid is tantamount to requiring that the false statement be material to the 

payment decision.”  United States v. Southland Mgmt. Corp., 326 F.3d 669, 679 (5th Cir. 2003).  

As already discussed, both parties have stipulated that the flood claim was paid on October 2, 

2005, well before any participation by Forensic on the McIntosh home.  Therefore, Forensic’s 

involvement after the payment of the flood claim could not have materially affected the 

Government’s decision to pay.  For this reason alone, the Relators’ claim against Forensic must 

fail. 

 If, however, the Relators are somehow capable of overcoming this obstacle, they have 

nonetheless failed to produce any specific evidence which establishes an unlawful agreement 

between the Defendants.  For Relators to succeed on their conspiracy claim, a reasonable jury 

must be capable of inferring from the evidence “that both defendants had agreed--at least tacitly-

-on a plan to defraud the government.”  Farmer, 523 F.3d at 344. The only evidence which the 

Relators have brought forth to allege a conspiracy, however, is a loosely constructed tale in 

which State Farm, threatened by the October 12 report of Brian Ford, strong-armed Forensic into 

forcing a recently-hired engineer, Jack Kelly, to conduct a second analysis of the McIntosh home 

with a goal of finding flood as the predominant cause of damage.   
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 To support their conspiracy claim, Relators primary evidence is a conference call which 

took place on the morning of October 18, 2005, exactly two weeks after the flood claim was 

closed.  The Relators contend that during this conference call Jack Kelly discovered “that State 

Farm wasn’t happy with the conclusion from a report that was done on the McIntosh property.” 

(Summ. J. Mot. Hr’g Tr. 311:6-8).  Specifically, Relators emphasize one section of Mr. Kelly’s 

deposition: 

Q. Prior to visiting the McIntosh property, did you talk to anyone about the McIntosh 
property? 

 
A. You mean anyone of FAEC or within FAEC or --  

 
Q. Anyone. 

 
A. Anyone.  Yes.  There was a telephone conference call that morning that I came in 

on, and this property was discussed to some degree in that I was given the 
assignment to go and give it a second look. 

  
  … 
 

Q. Can you tell me everything you remember about that conference call? 
 
  … 
 

A. And then there was some discussion about giving a second look at the McIntosh 
property, that there was some -- as best as I recall, there was some concern about 
some conclusion made in the property in the earlier report and that FAEC was 
going to send somebody else out there to take a second look at it or to put a fresh 
set of eyes on it. 

 
(J. Kelly Dep. 42:10-20, 44:12-13, 45:9-16, May 6, 2009).  Not a word of Mr. Kelly’s testimony 

remotely indicates that he was aware of the existence of Brian Ford’s earlier report, much less 

the conclusions that Mr. Ford reached.  Even after drawing all justifiable inferences, the Relators 

are only capable of creating possibly suspicious circumstances surrounding a conference call.   

 Simply put, the Relators are forced to invoke a tepid combination of linguistic 

manipulation and misinterpreted testimony because they lack any facts from which any 
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reasonable person might infer an unlawful agreement between the Defendants.  Lacking real 

evidence, the only way that the Relators can describe this so-called scheme is by weaving thin 

tales of suspicious circumstances to create a story that appears to be a mile wide but is only an 

inch deep.  As stated by the Fifth Circuit, “arguably suspicious circumstances [can] not 

demonstrate--or even reasonably intimate--a shared unlawful objective to obtain payment on 

false claims.”  Farmer, 523 F.3d at 344.  Because the Rigsbys have failed to produce any 

evidence beyond arguably suspicious circumstances that could support even an inference of a 

tacit agreement to defraud the Government, the Relators’ qui tam action must fail as a matter of 

law. 

B. The Second Essential Element: No Evidence of a Fraudulent or False Claim 

Although the False Claims Act does not define the phrase “false or fraudulent,” the Fifth 

Circuit has determined that “[i]t is only those claims for money or property to which a defendant 

is not entitled that are ‘false’ for purposes of the False Claims Act.”  Southland Mgmt. Corp., 

326 F.3d at 674-675 (citing Costner v. URS Consultants, Inc., 153 F.3d 667, 677 (8th Cir. 1998) 

and United States ex rel. Wilkins v. N. Am. Const. Corp., 173 F. Supp. 2d 601, 626 (S.D. Tex. 

2001)); see also United States ex rel. Gudur v. Deloitte Consulting LLP, 512 F. Supp. 2d 920, 

931 (S.D. Tex. 2007).  Therefore, for liability to attach in this case, Relators must present 

specific evidence from which a reasonable fact-finder could conclude that Forensic and State 

Farm conspired to present a claim to the federal government for money that the Government did 

not owe. 

 The Relators, however, have failed to produce any specific evidence which indicates that 

any document at issue in this case contained false or fraudulent information.  In fact, Kerri 

Rigsby even testified to as much: 
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Q. And you don’t believe Mr. McIntosh, based upon what you did in investigating 
his flood claim, was entitled to $250,000 worth of damage under his flood policy? 

 
A. Sitting here today, I don’t know.  I just don’t know. 

 
Q. So you don’t know whether or not that claim was false?  You have no personal 

knowledge that anything you submitted to the government was false.  You 
scoped properly the damage.  Everything in that scope you identified along with 
Cody Perry as flood damage, and you don’t know to this day that the scope is not 
above 250 -- or below $250,000? 

 
A. To this day, I don’t -- I don’t know an accurate -- I don’t believe there’s an 

accurate -- we did an accurate estimate.  I don’t know what happened to that home 
to this day, no.  You’re right. 

 
Q. So if I understand your testimony, Ms. Rigsby, you and Mr. Perry did not 

knowingly submit a false claim on behalf of the McIntoshes for $250,000 under 
their flood policy for flood damage to the structure of their home?  You did not 
knowingly submit a false claim? 

 
A. No, we did what State Farm told us to do. 

 
(Summ. J. Mot. Hr’g Tr. 300:14-301:9.)  Even if you assume that the Forensic reports are 

somehow relevant to the putative false claim - which they are not - the only evidence which 

Relators have presented to prove falsity is a team of experts ranging from physicists to 

meteorologists whose opinions differ not as to whether the McIntosh home was damaged by 

Katrina’s record storm surge, but rather, only as to the quantum of damage that this storm surge 

caused.  “Claims are not ‘false’ under the FCA when reasonable persons can disagree whether 

service was properly billed to the government.” Deloitte, 512 F. Supp. 2d at 932. 

 Even construing the facts and the testimony of the experts favorably to the non-movants, 

Relators have failed to present even the slightest hint of evidence which would indicate that 

either State Farm was unjustified in paying the flood claim, or that Jack Kelly was unreasonable 

in determining that the McIntosh home was predominately damaged by flood.  Upon further 

review of the photos, even if accepting the Relators’ experts’ explanation of the damage, was 
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Jack Kelly unreasonable in concluding that storm surge was the cause of major damage to the 

McIntosh home?   

 

  

(D034.027.) 

 Was it reasonable for Jack Kelly to conclude that the symmetrical abrasion marks on all 

of these columns were caused by floating debris being repeatedly washed into the columns by 

the storm surge, as opposed to some airborne wreckage which somehow inflicted similar damage 

on each of the eight columns on the porch?  Yes, according to Kerri Rigsby, one of the Relators: 

Q.  You have admitted previously in sworn deposition testimony that the conclusions 
drawn by Mr. Kelly in his report were more consistent [than Brian Ford’s 
conclusions] with what your observations and findings were, have you not? 

 
A.  I think his findings were exactly what we determined, which it was all water, 

again, is what we were told we would find. 
 
 … 
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Q. Ms. Rigsby, have you not previously admitted -- after you filed this lawsuit, 
you’ve previously admitted that Mr. Kelly’s report, the second Forensic report, is 
more complete in scope and consistent with what you had seen at the McIntosh 
home? 

 
A. Mr. Kelly’s conclusion is almost identical to what Cody and I reported to the 

NFIP. 
 
 … 
 
Q.  But you agree, do you not, that Mr. Kelly’s report was more consistent [than 

Brian Ford’s] with what you saw? 
 

A.  Yes, it was -- I’ve testified to that.  It’s consistent, probably identical, to what 
Cody and I saw, which was floodwater. 

 
(Summ. J. Mot. Hr’g Tr. 289:10-19, 290:18-23, 293:22-293:1.)  

 

(D034.011.)   

 Was it reasonable for Jack Kelly to conclude that the downstairs portion of this house 

was wrecked by flood rather than wind when the roof remained relatively unscathed, the glass in 

the exterior lights remained unbroken, and there was much more damage to the first floor than 
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the second?  Yes, according to Cori Rigsby, who admitted that there was “clearly” flood damage 

to the McIntosh home and that she has “never disputed that” there was flood damage.  (C. 

Rigsby Dep. in McIntosh, Nov. 19, 2007, at 327:19-328:20.)   Her sworn admissions also 

establish that Mr. Kelly was reasonable in assuming the McIntosh flood was predominately 

damaged by flood: 

Q. But in some cases, you certainly could identify flood damage? 
 
A. Yes. 
 
 … 
 
A. … Obviously if you have a few missing shingles and then you have a flood line 

of four feet in the house, you can tell that the flood caused the damage for the 
four feet and the wind blew the shingles off.  You don’t need an engineer for 
that. 

 
([D40] C. Rigsby Dep. 322:8-323:2.) 

 

D034.017. 
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 Was it reasonable for Jack Kelly to conclude that the interior “damage to the first floor 

walls and floors appears to be predominately caused by rising water from the storm surge and 

waves” rather than by some freakish whirlwind, when the staircase clearly demonstrated scrub 

marks up to the seventh riser and the fragile chandelier hanging in the main entryway remained 

unscathed?  See ([264-12] at 4.)  Yes, according to Brian Ford, who stated that there is “no 

doubt” there was “five and a half feet” of water damage caused by storm surge on the main floor 

of the McIntoshes’ home, and that he agrees with the conclusions of Mr. Kelly’s October 20 

report.  See, e.g., ([255] at 12 (citing [225-2] (Ford Dep. in McIntosh) at 251:2-24, 270:22-

271:14, 301:11-303:8.))   

 The Relators, on the other hand, have failed to produce anything which supports their 

position that wind, rather than flood, was the predominant cause of damage to the McIntosh 

home, save a single photograph of cracks in one brick column: 

Q.  But that’s the only picture you have that demonstrates [any racking or twisting of 
the McIntosh home]?   

 
 A.  [Dr. Sinno] That’s all it takes.  For compelling evidence, that’s all it takes. 
 
(Summ. J. Mot. Hr’g Tr. 408:9-12.)  In light of this evidence (whose admissibility has been and 

remains challenged) and the sworn admissions of the Rigsby sisters, the Relators have no 

principled means of arguing that it was unreasonable to conclude that the McIntosh home was 

damaged by flood rather than wind.  Therefore, by fundamentally failing to present a clear 

showing of a false or fraudulent claim, Relators’ allegations under the False Claims Act must fail 

as a matter of law.  

C. Third Essential Element: No Act Performed in Furtherance of Agreement 

 The third essential element of a conspiracy violation requires at least one act performed 

in furtherance of the alleged unlawful agreement.  General conspiracy law requires proof that the 
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alleged conspiratorial act, in this case the submitting of a false statement, was committed in 

furtherance of the objectives of the conspiracy.  Grunewald v. United States, 353 U.S. 391, 405-

06 (1957).   The objective of a conspiracy under the False Claims Act can only be “to get a false 

or fraudulent claim allowed or paid.” Therefore, once the claim is paid or allowed, the 

conspiracy is over.   

 In this case, Forensic did not submit their allegedly false statement, the Jack Kelly report, 

until after the flood claim had been paid in full and closed; thus, Forensic’s engineering 

assessment could not have qualified as an act “in furtherance of the conspiracy.”  By failing to 

establish one of the crucial elements of their conspiracy claim, all other aspects of the Relators’ 

conspiracy case are rendered immaterial and must result in an entry of summary judgment for 

Forensic.  

D.  Fourth Essential Element: No Specific Intent to Defraud the Government 

 The fourth essential element of Relators’ claim against Forensic involves intent. That is, 

Relators must demonstrate that Forensic conspired with State Farm for the purpose of defrauding 

the Government.  See United States ex rel. Reagan v. East Tex. Med. Ctr. Reg’l Healthcare Sys., 

274 F. Supp. 2d 824, 857 (S.D. Texas 2003).  Here, the Relators are incapable of producing any 

evidence which supports the allegation that Forensic created a false statement and submitted it to 

State Farm with the intent that the Government would rely on it for payment.   

 To succeed on their claim, the Relators would have to show that Forensic and State Farm 

agreed that the alleged false claim, the Jack Kelly report of October 20, 2005, materially 

influenced the Government’s decision to pay the flood claim over two weeks earlier.  See 

Southland Mgmt. Corp., 326 F.3d at 679.   Once again, the facts of the case demonstratively 

prove that such an assertion is absurd; therefore, even if the Realtors are capable of proving that 
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the Forensic conspired to defraud the Government, it is impossible for the false statement to have 

“materially” influenced the Government’s decision regarding payment.  In this case, the alleged 

link between the Kelly report and the Government’s decision to pay is too attenuated to impose 

liability; thus, Forensic should likely be granted summary judgment. 

As established earlier, upon viewing the facts in a light favorable to the Relators, the 

most that the Rigsbys can establish are arguably suspicious circumstances surrounding decisions 

made regarding the homeowner’s policy.  The False Claims Act, however, requires proof that the 

conspiracy was to defraud the Government itself, not another private party.  See Arnold, 564 

F.3d at 678 (stating that § 3729(a)(3) “require[s] that the conspirators intend to defraud the 

federal government, rather than conspiring to defraud another private entity”).  Therefore, even if 

the Relators can show that the Defendants conspired to defraud the homeowners as recipients of 

Government funds, they remain unable to establish grounds for a suit under §3729(a)(3) of the 

False Claims Act, and their claim should fail as a matter of law.  

CONCLUSION 

 Pluralitas non est ponenda sine necessitate. 
 

- William of Ockham (c. 1288 – c. 1348), Franciscan friar and scholastic philosopher 
 
 Loosely translated, the meaning of this Latin phrase – commonly known as Ockham’s 

Razor – is that the simplest explanation for a phenomenon is usually the correct one.  As applied 

to this case, the result is obvious: the simplest explanation for the catastrophic losses to the 

McIntosh home, as abundantly demonstrated by the photographs, was the unprecedented storm 

surge generated by Hurricane Katrina. Yet Relators would have this Court travel a truly 

Byzantine path to conclude that a bizarre wind phenomenon occasioned all of these losses well 

before the flood waters reached the home – and, that all concerned knowingly ignored this fact in 

concluding that the losses were caused by storm surge. 
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 To get where the Relators want us to be, we must accept as fact the cause of the loss as 

described by Relators’ expert, Ralph Sinno. In Dr. Sinno’s world, a freakish wind supposedly 

breached the front of the McIntosh home, channeled its frenzied energies below the level of most 

belt buckles, blew out the back wall, and rendered the home a total structural loss, all without 

breaking a single globe of the fragile chandeliers dangling daintily from the home’s ceiling.   

 Next, Relators ask the Court to assume that there was a plan or scheme to defraud the 

government. It scarcely needs mentioning that no evidence exists of such a scheme. 

Third, Relators argue that the State Farm adjustors assigned the McIntosh house were 

compliant in the scheme by wrongfully identifying the damage caused by the record storm surge 

as just that – flood damage – as opposed to the damage attributed to Dr. Sinno’s midget tornado.   

Finally, in the ultimate twist of irony, the very person accusing the Defendants of the 

breach of all of these duties is none other than the Relator, Kerri Rigsby – a certified flood 

adjuster and the manager who directly supervised the investigation and adjustment of the 

McIntosh claims. 

 But the Court need not resort to fourteenth century clerics to discern whether the 

Relators’ complaint fails.  Good, old-fashioned common sense properly applied to these facts 

leads to a single conclusion: the McIntosh home suffered a ruinous flood loss, easily justifying 

the flood payment as a matter of law.  On that basis alone, summary judgment for Forensic is 

proper.  

 However, even if we assume that Relators were somehow able overcome these burdens, 

they would still have a hill to climb as far as Forensic is concerned. To preclude summary 

disposition of their claim against Forensic, Relators must demonstrate that they are able to prove 

the threshold criteria for a conspiracy claim. Respectfully, there is no construction of the facts 
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here that would allow a jury to conclude that Forensic conspired in any shape, form or fashion 

with anyone to get the flood claim paid.  

 For all of these reasons, summary judgment in favor of Forensic is proper.  

This the 8th day of June, 2009. 

       Respectfully submitted, 

       FORENSIC ANALYSIS & ENGINEERING  
       CORPORATION 
 

     BY:  s/Robert D. Gholson    
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