
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08-cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

PLAINTIFF’S RESPONSE TO [89] MOTION TO EXCLUDE 
THE TESTIMONY OF PLAINTIFF’S EXPERT WITNESSES 

J. DANIEL SCHROEDER AND TIM SHAW

COMES NOW the Plaintiff, by and through undersigned counsel, and files

this his Response to Defendant’s [89] Motion to Exclude the Testimony of

Plaintiff’s Expert Witnesses J. Daniel Schroeder and Tim Shaw and would show

unto this Honorable Court the following:

BACKGROUND

1.

Plaintiff’s home located at 1987 Bayside Drive, Biloxi, Mississippi, was

rendered a total economic loss from Hurricane Katrina, to the extent that

demolition was required.  A separate substantial outbuilding on the property was

rendered a slab.  Plaintiff’s neighbor, Joseph Ziz, witnessed the destruction of the

outbuilding by Katrina’s winds prior to the arrival of water.  
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2.

At the time of Hurricane Katrina, Mr. Bossier’s home was insured under a

policy with dwelling limits of $409,452.00.1  Mr. Bossier did not have flood

insurance or any other insurance covering the property at the time of the loss.

Moreover, unlike other insurers, State Farm insures only to 100% value.  See,

Exhibit A, Rick Moore depo in Marion v. State Farm, at 262-64.  Specifically, State

Farm determines the replacement cost of the dwelling and policy limits are set

accordingly.2

3.

The entirety of Plaintiff’s loss constitutes a “direct physical loss” covered

under the policy.  In order to avoid payment of any part of the loss, State Farm

has the burden of proving that such part was caused by an excluded peril.  

4.

In order to support his claim for policy limits, Plaintiff must only prove that

replacement cost of the dwelling exceeded the policy limits.3  State Farm seeks to

1This amount includes application of the inflation factor and State Farm’s optional

insurance provision.  See, ECF #82-2.  

2This 30(b)(6) testimony is admissible in this case under Rule 801(d)(2), Fed. R. Evid.

3Since Mr. Bossier purchased another home, he is entitled to the replacement cost of the

insured home.  State Farm admits that replacement cost is appropriate even when another home is

purchased at another location.  See, Exhibit A, Rick Moore depo in Marion v. State Farm at 312-

313.   This is consistent with legal decisions.  See, Conway v. Farmers Home Mut. Ins. Co., 26

Cal.App.4th 1185, 31 Cal.Rptr.2d 883 (1994).  See also, 12 Couch on Ins.§176:61.  In this case,

both replacement cost and “actual cash value” exceed the policy limits. 
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exclude an appraisal of the home performed by J. Daniel Schroeder and Tim

Shaw, each of whom are licensed and/or certified appraisers.  The motion is not

well taken and should be denied.  

THE APPRAISER OPINIONS ARE RELEVANT AND ADMISSIBLE

5.

An issue at trial will be the value of Plaintiff’s home at the time of the loss. 

In this regard, certified and/or licensed appraisers Schroeder and Shaw performed 

an appraisal report of the subject property as of August 28, 2005, and concluded

that the market value of the dwelling and land totaled $831,00.00.   See, Exhibit

B.   As part of the appraisal process, these professionals likewise considered the 

replacement cost, as well as depreciation.  In this regard, the appraisal provides

the following: 

3



Subtracting the value of the property indicates a replacement cost for the dwelling

of $599,835.00.  The depreciated replacement cost, or actual cash value, would

be $551,848.00.  Both amounts exceed the policy limits in this case.

6.

The replacement and actual cash value opinions provided in the appraisers’

report rely on far more than “RS Means” data.  The same result should apply here

as found in Politz v. Nationwide Mut. Ins. Co., No. 1:08-cv-18 (5/18/09), wherein

this Honorable Court held that while “a better estimate could have been made

using the blueprints or detailed plans for the [subject] property,” the opinions in

question would be admitted and Defendant permitted to cross-examination

concerning same.  Id. at *3.  See also, Lititz Mut. Ins. Co. v. Buckley, 261 So.2d

492, 495 (Miss. 1972), wherein the Mississippi Supreme Court observed:

Although there was no direct evidence of the replacement cost of the
personal property destroyed . . . the testimony as to original cost, age
and condition of the property was sufficient to support the verdict of
the jury as to the actual cash value of the property damaged.  Direct
evidence of cost of replacement item by item would have enabled the
jury to ascertain with more exactness such replacement cost, but the
failure to present such evidence does not justify this Court setting
aside the verdict of the jury.4

4Indeed, it is difficult to determine what type of proof would satisfy State Farm if it objects

to a “date of loss” appraisal.  The stringency it requires from the policyholder stands in stark

contrast to the general and imprecise “Exactotal” formulation that suffices for payment of flood

insurance proceeds for which it will ultimately be reimbursed from the U.S. Treasury.  See, USA

v. State Farm, No. 1:06-cv-433-LTS-RHW (8/10/09).  
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7.

The opinion testimony of Mr. Schroeder and Mr. Shaw, opining as to the

replacement cost and/or actual cash value of the dwelling as of the date of loss,

as contained in the appraisal report, is relevant and admissible.  The matters of

which State Farm complains go to the weight, not admissibility, of their testimony. 

THERE IS NO PROCEDURAL VIOLATION

8.

State Farm first points out that the appraisal report was not prepared for

litigation purposes.  It then, however, inexplicably seeks to impose requirements

applicable only to a witness who is “retained or specially employed to provide

expert testimony.”  See, Rule 26(a)(2)(B).  The requirements for retained experts

do not apply to non-retained experts.  Moreover, by failing to request the matters

which State Farm complains were not furnished, State Farm has waived any

procedural objection.  

9.

Defendant concedes that Schroeder and Shaw were not retained specifically

for litigation purposes.  This concession is fatal to its argument that the

requirements of Rule 26(a)(2)(B) apply.  See, Advisory Committee note: the

requirement of a written report in paragraph (2)(B) . . . applies only to those

experts who are retained or specially employed to provide such testimony in the

case or whose duties as an employee of a party regularly involve a giving of such
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testimony.  See also, Brandt Distributing Co. v. Federal Ins. Co., 247 F.3d 822 (11th

Cir. 2001).   

10.

Because the requirements of Rule 26(a)(2)(B) apply only to witnesses

retained or specially employed to provide expert testimony in the case, and

because the witnesses in question were not retained or specially employed to

provide testimony in the case, Rule 26(a)(2)(B) does not apply and the motion

should be denied.  

11.

In any event, however, the detailed 17 page appraisal report provides more

than adequate information concerning the opinions to be expressed by these

witnesses and is in compliance with Rule 26(a)(2)(B).  

12.

State Farm has failed to timely object to any alleged procedural violation

relating to these witnesses.  It should not be permitted to remain silent, and once

discovery has ended, make an objection to the compliance.  The parties dealt with 

numerous procedural omissions in an informal manner.  For example, State Farm

failed to provide a list of prior testimony concerning retained expert Forrest

Masters.  Counsel for Plaintiff notified counsel for State Farm and the deficiency

was  cured.  See Exhibit “C”.  State Farm’s failure to timely object belies its

assertion of prejudice and constitutes waiver of any procedural objection. 
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13.

Finally, counsel for Plaintiff would note that State Farm has utterly failed

in its burden of proving prejudice.  State Farm maintains there has been some

procedural violation of Rule 26, but fails to set forth precisely what that violation

is.  The qualifications of the witnesses are that they are licensed and/or certified

appraisers, as is evident from the report itself.  The methodology for the opinions

is set forth in great detail in the appraisal report.  If anything else was deemed

necessary, surely counsel for State Farm would have requested same.  Indeed,

counsel for Plaintiff will be happy to entertain such a request even now.  

CONCLUSION

14.

State Farm’s Motion to Exclude the Testimony of Plaintiff’s Witnesses J.

Daniel Schroeder and Tim Shaw is not well taken and must be denied. 

WHEREFORE PREMISES CONSIDERED, Plaintiff prays that this Honorable

Court will deny Defendant’s Motion to Exclude.  Plaintiff prays for any and other

relief as may be deemed appropriate. 

THIS the 18th day of August, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
            JUDY M. GUICE (#5057)
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Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436

CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this day
electronically filed the foregoing with the Clerk of this Court using the ECF system
which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 18th day of August, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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