
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

REGINALD EDWIN BOSSIER PLAINTIFF

VERSUS CAUSE NO. 1:08–cv-408-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY  DEFENDANT

MOTION FOR SANCTIONS UNDER RULE 37(b) 
FOR FAILURE TO COMPLY WITH COURT ORDER

COMES NOW the Plaintiff, by and through counsel of record, and files this

his Motion for Sanctions Under Rule 37(b) for Failure to Comply With Court Order

and for cause therefore would show unto the Court the following, to-wit:

On or about June 5, 2009, this Honorable Court issued an order compelling

Defendant to provide documents responsive to Plaintiff’s request for production

No. 8.1  Specifically, the Court’s order provided as follows:

The Court will require State Farm, to the extent that it has not
already done so, to produce those documents containing State Farm
directives, guidelines, policies and procedures for handling Hurricane
Katrina claims in general or Plaintiff’s claim specifically. 

[ECF 59 at 6].

Subsequent to said order, counsel for Plaintiff wrote counsel for State Farm

inquiring as to State Farm’s lack of compliance with same.  Counsel for State 

1The portions of the Magistrate’s Order of June 5, 2009, denying relief have been

appealed to the District Court Judge.  State Farm did not file review of the order compelling it to

produce the documents that are the subject of this motion.  
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Farm insisted that all such documents had been produced and refused to provide

a certificate of compliance.  See Exhibit “A”.2  

On July 14, 2009, Defendant State Farm filed in another proceeding relating

to Hurricane Katrina claims handling a privilege log listing 46 unnumbered

documents.  See, Lizana v. State Farm Fire & Cas. Co., No. 1:08-cv-501-LTS-MTP

at ECF #30.  The following documents listed in said privilege log with a description

there provided have not been produced in this case:

Document Description

2005 Hurricane Katrina Specific issues related to handling of 
Adjuster Training wind/hail claims

2005 Hurricane Katrina Specific issues related to Hurricane
Adjuster Training; Katrina adjuster training
Induction Center Flood
Training Powerpoint

2005 Hurricane Katrina Specific issues related to Hurricane Katrina
Adjuster Training - adjuster training 
Louisiana; Central
Consulting Services

Request for Responsive Specific instructions/training related to
Documents 8/2006; handling of Hurricane Katrina claims
Hurricane Sweep

Dave Randel’s Desk File Specific issues related to handling of 
Pertaining to Research hurricane claims
Compiled to Manage 
Hurricane Catastrophe

2Defense counsel’s attempt to require Plaintiff to identify additional documents that State

Farm failed to produce is yet another example of State Farm’s improper efforts to shift all burden

to the policyholder.  State Farm is required to produce ALL documents ordered to be produced,

not just those known to Plaintiff. 
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Terry Blalock’s Desk File Specific issues related to handling of 
Pertaining to Research hurricane claims
Compiled to Manage
Hurricane Catastrophe

Lansing Vargo’s Working Specific issues related to handling of 
File Relating to Hurricane hurricane claims3 
Katrina

See Exhibit “B”. 

Given the Court’s prior order compelling State Farm to produce “documents

containing State Farm directives, guidelines, policies and procedures for handling

Hurricane Katrina claims in general or Plaintiff’s claim specifically” and its

identification in other Hurricane Katrina litigation of unproduced documents

“related to handling of Hurricane Katrina claims” and “related to Hurricane

Katrina adjuster training”, it is clear beyond peradventure that State Farm has

violated the Court’s order.

State Farm has also failed to produce other documents known to exist that

are responsive to the Court’s order, including but not limited to:

A. Various OG sections including:

1. OG 70-50, Supervising Litigation - Write Your Own Litigation
Guidelines (Flood) (“linked” (for electronic access with the click

3Given the lack of identification of some of the documents listed in the privilege log,

counsel for Plaintiff is unsure as to whether other documents have been produced in this case

including the “Wind/Hail Study Guide, on SFNET” and “Operation Guide 70-21" described as

containing “specific claim adjustment issues related to Hurricane Katrina”.  With regard to the

latter, the version of the operation guide 70-21 produced in this case is dated August 25, 2004

and hence does not contain “specific claim adjustment issues related to Hurricane Katrina.”  In

addition, the privilege log identifies “Catastrophe Wind/Hail Study Guides” with no references to

dates or the number of guides so Plaintiff is unsure as to whether all of the study guides have been

produced in this case. 
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of a button) in State Farm’s “Flood Claim Processing” Operation
Guide, OG 71-06)

2. OG 70-135, CASE System Management

3. OG 70-251, Integrity Danger Signs

4. OG 71-040, State Farm Premier Service Program

5. OG 79-001, Catastrophe Program - General Principles

6. OG 79-003, Catastrophe Program - Independent Adjuster
Drafts

7. OG 79-007, National Catastrophe Program Claim and
Catastrophe section Manager- F&C Responsibilities

8. OG-79-008, Catastrophe Team Manager

9. OG 79-009, National Catastrophe Team Members and Regional
Catastrophe Volunteers

10. OG 79-11, Regional Catastrophe Coordinator

11. OG 79-012, Catastrophe Program - Agent Loss Reporting

12. OG 79-014, Catastrophe Office Claim Processing Procedure

13. OG 79-021, Special Investigative Units Catastrophe Operations

14. OG 781-170, Estimates and Reports

15. OG 795-120, Catastrophe Management Structure

B. State Farm’s Fire Claim Code Manual (referred to by Payments and
Coding Operation Guide, OG 74-04)  

C. Catastrophe Induction Manual4

D. The State Farm “Employee Manual” expressly referred to in the 2004
State Farm “Code of Conduct”

4At least parts of this document attached as Exhibit “C” were found on the internet.  
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E. Steve Burke notes5

F. Rick Moore file containing emails giving directives to team managers
for the handling of Hurricane Katrina claims. 

Rule 37(b), Fed. R. Civ. P., provides as follows:

(2) Sanctions in the District Where the Action is Pending.

(A) For Not Obeying a Discovery Order.   If a party or a
party’s officer, director, or managing agent - - or a
witness designated under  Rule 30(b)(6) or 31(a)(4) - -
fails to obey an order to provide or permit discovery,
including an order under Rule 26(f), 35, or 37(a), the
court where the action is pending may issue further just
orders.  They may include the following:

(i) directing that the matters embraced in
the order or other designated facts be taken
as established for purposes of the action, as
the prevailing party claims;

(ii) prohibiting the disobedient party from
supporting or opposing designated claims or
defenses, or from introducing designated
matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the
order is obeyed;

(v) dismissing the action or proceeding in
whole or in part;

5This document filed under seal at ECF 44 & 45 is perhaps the most damning of all State

Farm documents.  It represents Burke’s contemporaneous notes taken at State Farm meetings of

team manager on site, at which the team managers were given directions about the non-payment

of Hurricane Katrina claims.  State Farm has been allowed to pretend the document does not exist

by never listing it on a privilege log, never producing it, and never even mentioning it when

requested in the various motions filed in this case.  
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(vi) rendering a default judgment against the
disobedient party; or

(vii) treating as contempt of court the failure
to obey any order except an order to submit
to a physical or mental examination. 

In this case, discovery is now concluded, other than the 30(b)(6) deposition 

of State Farm scheduled for July 31, 2009.  Plaintiff has spent considerable effort 

to discover the matters that have now been proved to be intentionally withheld

from Plaintiff.  The appropriate sanction in this case is entry of a default

judgment. 

The Court can take judicial notice that Defendant State Farm has oft been

the subject of motions asserting discovery violations.  Moreover, it appears that

State Farm has abused demands for and entries of protective orders in a manner

that has permitted it to shield from discovery documents that its policyholders are

entitled to under the discovery process.   Through its litigation strategy, State

Farm has required its policyholders to expend substantial time, effort, and

expense in order to obtain documents and other discovery which should be

allowed as a matter of course under the Federal Rules.  State Farm’s discovery

strategy has been the subject of recent motions in the cases of Montet v. State

Farm Fire & Cas. Co., 1:08-cv-498-LTS-RHW; Harris v. State Farm Fire & Cas. Co.,

No. 1:08-cv-01489-HSO-MTP;   Lizana v. State Farm Fire & Cas. Co., 1:08-cv-501-

LTS-MTP and others.  Moreover, the Court well knows the recurring discovery

6



issues that have arisen in Katrina litigation in this district relating to State Farm’s

improper restrictions on discovery.6

Here, State Farm was ORDERED to produce the documents that it has been

hiding from discovery in those cases and more.  Demonstrating its continuing bad

faith, State Farm simply ignored the Court’s order and claimed nothing more

exists, playing the game of “catch me if you can.”   At the same time, State Farm

in other cases, represented by different counsel, cavalierly lists documents that

fall within the Court’s order in this case, claiming protection under some non-

existent “trade secret” exception.7   No doubt State Farm’s strategy is to shield

itself from civil or criminal sanctions should some overworked policyholder’s

attorney ever have enough time and tools to connect the dots of obfuscation

convincingly enough to require the Court to take action.8

Under the circumstances, Plaintiff would maintain that the most severe

sanction available under Rule 37(b), namely rendering a default judgment against

State Farm, is the most appropriate sanction to award.  Documents from State

Farm relating to its claims handling procedures are critical to a determination of

6See, e.g., Guice v. State Farm; No. 1:06cv1-LTS-RHW; Marion v. State Farm; No.

1:06cv969-LTS-RWH; O’Keefe v. State Farm, No.1:08cv600-HSO-LRA.

7Here, State Farm’s objections were overruled and it was ordered to produce the

documents.  No privilege can be asserted. 

8The excuse will likely be something like “gee, Judge, this is just a mistake because of all

the cases against us.  If we really wanted to hide something, we wouldn’t put it in a privilege log

that notifies the Court of its existence.”  Moreover, State Farm knows that if it is ever caught in

its game of hide and seek, it can simply settle the case during the lengthy time it takes to have a

motion for sanctions make its way through the court system. 
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State Farm’s conduct toward its policyholder, its intent to deny legitimate claims,

and its manipulation of weather data, all designed to result in the wholesale denial

and underpayment of Hurricane Katrina claims on the Mississippi Gulf Coast. 

This Honorable Court should render default judgment against State Farm on all

issues.  Further, this Court should treat as contempt of court State Farm’s failure

to obey its order.  Under the circumstances, a default judgment is the appropriate

sanction.  As noted by the Fifth Circuit in a similar case:

Under the plain language of Rule 37(b)(2), “[i]f a party . . . fails to obey 
an order to provide or permit discovery,” the district court has
authority to “strik[e] out pleadings . . . or render [ ] a judgment by
default.”  Fed. R. Civ. P. 37(b)(2)(C).  We have explained that
“dismissal is authorized only when the failure to comply with the
court’s order results from willfulness or bad faith . . . [and] where the
deterrent value of Rule 37 cannot be substantially achieved by the
use of less drastic sanctions.  Bluitt v. Arco Chem. Co., 777 F.2d 188,
190 (5th Cir. 1985).  In making its “bad faith” determination, the
district court was entitled to rely on its complete understanding of the
parties’ motivations.  See Fed. R. Evid. 404(b); Batson, 805 F.2d at
550-51; Emerick v. Fenick Indus. Inc., 539 F.2d 1379, 1381 (5th Cir.
1976).  Defendants present no authority for the proposition that the
district court is prevented from considering a party’s actions in a
related case in making its bad faith determination under Fed. R. Civ.
P. 37.  Moreover, the dilatory and obstructive conduct of the
defendants has been well-documented and the extreme sanction of
default judgment was warranted by their actions.  See Bonaventure
v. Butler, 593 F.2d 625, 626 (5th Cir. 1979) (“Deliberate, repeated
refusals to comply with discovery orders have been held to justify the
use of this ultimate sanction.”); Emerick, 539 F.2d at 1381 (“[W]hen
a defendant demonstrates flagrant bad faith and callous disregard of
its responsibilities, the district court’s choice of the extreme sanction 
is not an abuse of discretion.”).  Accordingly, the district court did not
abuse its discretion in entering a default judgment in the 1996 suit.

Smith v. Smith, 145 F.3d 335, 344 (5th Cir. 1998). 

8



In addition to default judgment and contempt citation, Plaintiff should be

awarded attorney’s fees and expenses for the extreme effort required during the

discovery process.  

Should the Court find that a default judgment is inappropriate, Plaintiff

would request that the case be stayed until the Court’s order is obeyed, that State

Farm be given five (5) days within which to produce ALL documents pursuant to

the Court’s order, including but not limited to said documents listed herein, and

after Plaintiff has had the opportunity to review said documents and determine

the impact of same in this proceeding, consider what sanctions are necessary.  

In light of the comprehensive nature of this motion, Plaintiff requests that

the necessity of filing a separate memorandum be waived. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests this

Honorable Court enter its order ordering sanctions under Rule 37(b), Fed. R. Civ.

P.  and such other and further relief, including an award of attorney’s fees and

expenses may be deemed appropriate. 

THIS the 30th day of July, 2009.

Respectfully submitted,

REGINALD EDWIN BOSSIER

BY:_/s Judy M. Guice___                    
      JUDY M. GUICE (#5057)
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Judy M. Guice (MSB #5057)
JUDY M. GUICE, P.A.
P. O. Box 1919
Biloxi, MS 39533-1919
Telephone: (228) 374-9787
Facsimile:  (228) 374-9436

CERTIFICATE OF SERVICE

I, Judy M. Guice, counsel for Plaintiff, do hereby certify that I have this
day electronically filed the foregoing with the Clerk of this Court using the ECF
system which sent notification of such filing to the following:

H. Benjamin Mullen, Esquire
John A. Banahan, Esquire
Bryan, Nelson, Schroeder, Castigliola & Banahan, PLLC
P. O. Drawer 1529
Pascagoula, MS 39568

This the 30th day of July, 2009. 

  s/Judy M. Guice                                  
JUDY M. GUICE (MSB #5057)
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