
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

DANIEL B. O’KEEFE, 
CELESTE A. FOSTER O’KEEFE, 
and THE DANCEL GROUP, INC.                   PLAINTIFFS 
 
VS.                                      Civil Action No. 1:08cv600 HSO-LRA                         
 
STATE FARM FIRE AND CASUALTY  
COMPANY and MARSHALL J. ELEUTERIUS DEFENDANTS 
 
______________________________________________________________________________ 
 

SUPPLEMENTAL EVIDENCE IN SUPPORT OF 
[140] PLAINTIFFS’ RESPONSE IN OPPOSITION TO MARSHALL J. ELEUTERIUS’ 

[115] [116] MOTION FOR SUMMARY JUDGMENT  
______________________________________________________________________________ 

 
 COME NOW THE PLAINTIFFS, by and through undersigned counsel, and file this 

Supplemental Evidence in Support of Plaintiffs’ [140] Response in Opposition to Eleuterius’ 

[115] [116] Motion for Summary Judgment, for the sole purpose of advising the Court about an 

applicable decision from the Mississippi Supreme Court that was handed down on Thursday, 

July 2, 2009 (the day Plaintiffs filed their [140] Response), as follows: 

1. On July 2, 2009 the Mississippi Supreme Court handed down its decision in Weathers vs. 

Metropolitan Life Insurance Company, 2009 WL 1886867 (Miss. 2009).  Plaintiffs are filing this 

Supplemental Evidence to apprise the Court of this important decision, which directly addresses 

issues central to the summary judgment motion filed by Eleuterius.  For the Court’s convenience, 

a copy of the Mississippi Supreme Court’s opinion in Weathers is attached as “Exhibit 1”. 

2. The Mississippi Supreme Court was called on to clarify and enunciate the law in 

Mississippi as it pertains to when the tort of misrepresentation, in the context of an insurance 

agent’s representations during the sale of an insurance policy, accrues for the purposes of 
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initiating the running of the statute of limitations.  Metropolitan Life was advancing the same 

argument being made by Eleuterius in the case at bar, to wit:  the statute of limitations on a claim 

involving alleged insurance agent misrepresentation begins to run when the insurance policy is 

issued.  The Mississippi Supreme Court accepted Weathers on certiorari after the Mississippi 

Court of Appeals affirmed the Trial Court’s grant of summary judgment on behalf of Met Life 

based upon a statute of limitations defense. 

3. Just like Eleuterius in the case at bar, Met Life argued that the insured’s claims were time 

barred under Miss. Code Ann. § 15-1-49, and contended the statute began to run when the 

insurance policy was issued.  Weathers, at ¶ 8. 

4. First, the Mississippi Supreme Court implicitly confirmed that its holding in Caves vs. 

Yarbrough, that a statute of limitations “begins to run when all the elements of a tort, or cause of 

action, are present” (cited by Plaintiffs’ in their [140] Response), is not limited in application to 

cases arising under the Mississippi Tort Claims Act.  Weathers, at ¶ 14.  The Court also held 

that, under Mississippi Code Ann. § 15-1-49, “the statue of limitations commences upon 

discovery an injury, and discovery [of an injury] is an issue fact to be decided by a jury when 

there is a genuine dispute.”  Id. (emphasis added) 

5. The Court observed 

. . . the critical question . . . is whether, in a summary judgment context, we can 
identify as a matter of law, the point at which [the insured] knew [agent’s 
representations were false] or should have known or should have made an inquiry, 
based on the information available to him.  
 

Weathers, at ¶ 14 (emphasis in original).   Just like Eleuterius, Met Life argued the insured 

“would have discovered the misrepresentation/fraud had he read the policy”, contending the 

plain language of the policy contradicted the agent’s representations.  Id. at ¶ 16.   
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6. Perhaps most important to the case at bar, the Mississippi Supreme Court noted the Court 

of Appeals relied upon Stephens vs. Equitable Life Assurance Society of the United States, 850 

So.2d 78, 84 (Miss. 2003) for the proposition that “the statute of limitations accrues upon the 

completion of the sale of the insurance policy”.  Weathers, at ¶ 16.  This Honorable Court 

likewise relied upon the noted language in Stephens for support of its holding that “where the 

alleged misconduct occurs during contract formation, the limitations period begins to run upon 

the purchase of the policy”, in Poole vs. Colonial Life & Accident Ins. Co., 2007 WL 4287534, 

*4 (S.D. Miss. 2007) – a case cited and relied upon heavily by Eleuterius in the subject motion.  

The Mississippi Supreme Court has now held that such a conclusion is “erroneous and more 

restrictive than was intended by this Court [with regard to its pronouncement of the law about 

when the statute of limitations begins to run in Stephens].”  Weathers, at ¶ 16 (emphasis added).  

The Court noted “there may be a genuine issue of material fact” about whether the alleged 

misrepresentation(s) at the time of contract formation are inconsistent with the plain language of 

the insurance policy, and expressly held 

. . . if the plain language of the policy does not clearly contradict the agent’s 
representations such that the insured is put on notice, a fraud [misrepresentation] 
claim accrues when the insured becomes aware of the misrepresentation.  In other 
words, the discovery exception of [Miss. Code Ann.] § 15-1-49(2) applies, so that 
the statue of limitations begins to run when the insure[d] discovers or should have 
discovered the alleged misrepresentations. 
 

Weathers, at ¶ 19 (quotations and citations omitted) (emphasis added). 

7.   In Weathers, Met Life argued the express terms of the policy, which was entitled “Life 

Paid-up at Age 98”, and which contained language that clearly stated premiums were to be paid 

for fifty-nine (59) years, should have put the insured on notice that the agent’s alleged 

representations the premiums for the policy would “vanish” after ten (10) years were false, 

thereby beginning the running of the statute of limitations.  The insured, while agreeing that the 
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agent did not have authority to alter the terms of the contract, argued the express policy language 

was not inconsistent with the agent’s representations, noting the policy did not expressly say the 

insured had to pay the premiums out of his own pocket; and that the policy did provide other 

means by which the premiums could be paid.  Weathers, at ¶ 20.  The Court concluded that, 

reviewing the facts and policy terms in a light most favorable to the non-movant in a summary 

judgment context as it was mandated to do, a genuine issue of material fact existed about 

whether the agent’s alleged misrepresentations “conflicted with the plain language of the 

policy.”  In support of this conclusion, the Mississippi Supreme Court emphasized “the policy 

did not expressly address the relevant question at issue in this case; how the premiums were to 

be paid after the vanishing date.”  Weathers, at ¶ 21 (italics emphasis in original, bold and 

underline emphasis added).  The Court added 

Furthermore, a juror could conclude reasonably that the sale of the policy was 
structured so that Weathers would have no way of knowing he had been 
defrauded until after the applicable statute of limitations had run. 
 

Id.  Finally, the Court concluded 

. . . [when] the triggering event [for beginning the running of the statute of 
limitations] cannot be pinpointed as a matter of law, [a genuine issue of material 
fact exists about] when a reasonable policy holder should have realized from the 
available information that the policy (would not or) was not performing as 
allegedly promised . . . . 
 

Weathers, at ¶ 22. 

8. The scenario addressed in Weathers is strikingly similar to the case at bar, such that this 

Court should likewise conclude, at a minimum, that material issues of genuine fact prohibit entry 

of the summary judgment Eleuterius is requesting.   As pointed out in Plaintiffs’ Motion, there is 

nothing in the plain language of the subject policies of insurance that contradict Eleuterius’ 

alleged misrepresentations: 
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a. There is nothing in any of the policies that states, contrary to Eleuterius’ 

representations, that excess flood insurance over and above the maximum limits obtainable 

from the NFIP was in fact available. 

b. There is nothing in the plain language of the subject business policy that states the 

interrupted business operations of a corporate entity solely owned by the named insureds, and 

operated out of the premises described on the Declarations page, and resulting loss of income 

suffered by the named insureds as the sole owners of said business entity are NOT covered 

by the “business” policy Eleuterius sold the Plaintiffs.  Rather, the policy’s plain language 

states:  

DEFINITIONS:  Throughout this policy, the words “you”, and “your” refer to 
the Named Insured shown in the Declarations and any other person or 
organization qualifying as a Named Insured under this policy. . . .  (See 
“Exhibit 1”, to Plaintiffs’ [58] [59] [60] [61] Motion for Declaratory Judgment / 
Partial Summary Judgment RE: Scope of Coverage (and supporting 
Memorandum), filed on March 9, 2009, at bates number DANCEL000076) 
(emphasis added) 
 
Coverage C – Loss of Income:  If Loss of Income is shown in the Declarations, 
we will pay  
1.  for the actual loss of “business income” you sustain due to the necessary 
suspension of your “operations” . . . [caused by a covered loss] at the described 
premises . . . . (See “Exhibit 1”, to Plaintiffs’ [58] [59] [60] [61] Motion for 
Declaratory Judgment / Partial Summary Judgment RE: Scope of Coverage (and 
supporting Memorandum), filed on March 9, 2009, at bates number 
DANCEL000079) (emphasis added) 
 
[Coverage C] Definitions:  “operations” means the type of your business 
activities occurring at the premises shown in the Declarations (See “Exhibit 
1”, to Plaintiffs’ [58] [59] [60] [61] Motion for Declaratory Judgment / Partial 
Summary Judgment RE: Scope of Coverage (and supporting Memorandum), filed 
on March 9, 2009, at bates number DANCEL000080) (emphasis added) 
 

By its own terms, the plain language of subject policy of insurance does cover the business 

“operations” occurring at the premises described on the Declarations Page – the principle 

place of business of Dancel Group, Inc., a business solely owned by the “named insureds”, 
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Celeste and Danny O’Keefe.  At a minimum, there is a genuine issue of material fact about 

whether the Plaintiffs’ receipt of the subject policy (assuming Eleuterius could prove 

Plaintiffs received the subject policy more than three years before they filed the subject 

lawsuit, which he has NOT) would have put them on notice that Eletuerius’ repeated 

representations, that the business operations of Dancel conducted out of the insured premises 

would be covered, were false. 

c. There is nothing about the plain language of the subject homeowner’s policy that 

states “storm surge” associated with Hurricanes is excluded from coverage.  Although the 

policy does contain a “Water Damage” exclusion, it does not include “storm surge” or make 

any direct reference to “hurricanes” in its definition of such.  It does expressly exclude 

“other” types of identifiable water damage, however, include express exclusions for “flood”, 

“tsunami” and “seiche”.1  (See “Exhibit B” to Eleuterius’ Motion, at bates number HO-CP-

24-Z204-064-100016).  Moreover, there is nothing in the plain language of the subject policy 

that would contradict Eleuterius’ representations that, in the case of losses caused by a 

catastrophic Hurricane involving winds and “storm surge”, the State Farm homeowner’s 

policy and NFIP policy would provide “comprehensive” coverage for any and all losses 

caused by the Hurricane’s winds and “storm surge”.  Again, at a minimum, there is a genuine 

issue of material fact about whether the Plaintiffs’ receipt of the subject policy (assuming 

                                                 
1   The inclusion of “tsunami” and “seiche”, in addition to “flood”, means that the plain language of the 
policy makes a distinction between “flood” and known perils of rising water caused by specific natural 
phenomena, such as “tsunamis” and “seiches”.  Just as the Met Life policy’s inclusion of other means of 
paying premiums in Weather’s supported the insured’s argument that the “plain language” of the policy 
was not inconsistent with the agent’s representations; the State Farm policy’s inclusion of specific “rising 
water” perils caused by natural phenomena, rather than including same in the general exclusion for 
“flood”, paired with State Farm’s failure to expressly include an exclusion for “hurricane driven storm 
surge” and/or “storm surge”, a known peril associated with the natural phenomena of “hurricanes”, 
supports the Plaintiffs’ argument herein that the plain language of the subject homeowner’s policy is not 
inconsistent with Eleuterius’ representations. 
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Eleuterius could prove Plaintiffs received the subject policy more than three years before 

they filed the subject lawsuit, which he has NOT) would have put them on notice that 

Eletuerius’ alleged representations were false. 

9. For the reasons set forth herein, and in Plaintiffs’ prior [140] Response, Eleuterius’ 

Motion should be Denied. 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully request that this Court 

enter its Order DENYING Eleuterius’ [115] [116] Motion for Summary Judgment, and awarding 

any and all additional relief, in favor of the Plaintiffs, including but not limited to costs for 

having to respond to this motion, deemed appropriate by this Honorable Court. 

 Respectfully submitted, this the 7th day of July, 2009. 
      

    DANIEL B. O’KEEFE, CELESTE A. FOSTER  
   O’KEEFE, AND THE DANCEL GROUP, INC.,  
   PLAINTIFFS 

 
                               By: /s/ Christopher C. Van Cleave  
   CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
CLYDE H. GUNN, III (MSB #5074) 
CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
W. CORBAN GUNN (MSB #101752) 
DAVID N. HARRIS, JR. (MSB #100790) 
CORBAN, GUNN & VAN CLEAVE, P.L.L.C. 
P.O. Drawer 1916  
Biloxi, MS 39533-1916  
Telephone: (228) 432-7826  
Facsimile: (228) 456-0998 
Email: christopher@cgvclaw.com   
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CERTIFICATE OF SERVICE 

 I, undersigned counsel of record, hereby certify that I have this day electronically filed 

the foregoing with the Clerk of the Court using the EFC system which sent notification of such 

filing to the following: 

 
 B. Wayne Williams, Esq. 

Dan W. Webb, Esq. 
Roechelle R. Morgan 
Paige C. Bush, Esq. 

 Webb, Sanders, & Williams, PLLC 
 363 North Broadway 
 Post Office Box 496 
 Tupelo, Mississippi 38802 
 (662) 844-2137 (off) 
 wwilliams@webbsanders.com 
 RRM@webbsanders.com 
 
 Attorneys for State Farm Fire & Casualty Company 
 And Marshall J. Eleuterius 
 
 
 Respectfully submitted, this the 7th day of July, 2009. 
      

    DANIEL B. O’KEEFE, CELESTE A. FOSTER  
   O’KEEFE, AND THE DANCEL GROUP, INC.,  
   PLAINTIFFS 

 
 
                     By:/s/ Christopher C. Van Cleave  
  CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
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