
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

DANIEL B. O’KEEFE, 
CELESTE A. FOSTER O’KEEFE, 
and THE DANCEL GROUP, INC.                   PLAINTIFFS 
 
VS.                                      Civil Action No. 1:08cv600 HSO-LRA                         
 
STATE FARM FIRE AND CASUALTY  
COMPANY and MARSHALL J. ELEUTERIUS DEFENDANTS 
 
______________________________________________________________________________ 
 

PLAINTIFFS’ REPLY TO STATE FARM’S [125] RESPONSE TO 
PLAINTIFFS’ [113] SUPPLEMENTAL EVIDENCE IN SUPPORT OF  

PLAINTIFFS’ [55] [56] MOTION FOR DECLARATORY JUDGMENT / 
PARTIAL SUMMARY JUDGMENT (RE: INFLATION INDEX) 

______________________________________________________________________________ 
 

 COME NOW THE PLAINTIFFS, by and through undersigned counsel, and file this 

Reply to State Farm’s [125] Response to Plaintiffs’ [113] Supplemental Evidence in Support of 

Plaintiffs’ [55] [56] Motion for Declaratory Judgment / Partial Summary Judgment and, as 

follows: 

1. State Farm’s [125] Reply avoids responding to the issue actually raised by Plaintiffs in 

their [113] Supplemental Evidence.  Rather, State Farm’s [125] Reply seeks to offer further 

argument in support of State Farm’s incorrect contention that the inflation coverage provisions of 

the subject policy are “not relevant” to the current litigation.  As shown in Plaintiffs’ [55] [56] 

Motion, the inflation coverage provisions of the subject policy are relevant to Plaintiffs’ claims 

because Plaintiffs allege State Farm is actively misrepresenting the amount of available 

coverage under the subject policy to its insureds; and because some of Plaintiffs’ losses 

exceed the “base” amount of coverage provided by the subject State Farm policy before inflation 

coverage is calculated.  As demonstrated in Plaintiffs’ Motion, State Farm mis-calculated and 

mis-represented the amount of coverage available under Plaintiffs’ policy before the actual 
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amount of Plaintiffs’ losses were known (proving calculation of inflation coverage is material 

regardless of the amount of an insured’s losses).  This affirmative misrepresentation is evidence 

of State Farm’s bad faith conduct, and, moreover, constitutes an independent tort for which State 

Farm may be held liable.  It is hornbook law that an insurance company has an absolute duty to 

be honest with its insureds. 

2. The point raised by Plaintiffs’ [113] Supplemental Evidence is that, contrary to State 

Farm’s inaccurate suggestion to this Honorable Court in its Response to Plaintiffs’ Motion, there 

is no such animal as the “Inflation Coverage Index”.  Those words in the State Farm policy 

merely refer to an inflation index, the source of which is not identified in the subject policy of 

insurance.   

3. Although the issue currently before the Court is very similar to the matter that was before 

the Court in Dickinson vs. Nationwide (both cases involve an insurance company improperly 

calculating inflation coverage based on an inflation index that existed on the “date of loss” 

despite the fact that its insurance policy does not support such an application), it is 

distinguishable in certain aspects.  For example, in Dickinson, Judge Senter observed 

Fortunately, there is no dispute about most of the formula.  The parties agree that 
the source of the figures for the inflation index are found by reference to quarterly 
publications by the firm of Marshall Swift Boeckh (MSB).  Thus the parties agree 
on the starting point (the index number on the date the policy was issued for 
2005) and they agree on the source of the comparison number that must be used 
to arrive at the proper index figure. 
 

Dickinson vs. Nationwide, Civil Action No. 1:06cv198-LTS-RHW, Docket Entry [241].  There 

was no question about the “source” for inflation information on the Nationwide policy, because 

the policy Dec page stated on its face that the source of the inflation information needed to 

calculate inflation coverage was Nationwide vendor Marshall Swift Boeckh.   
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4. In the case at hand, however, the insurance policy does not identify the source of the 

inflation information needed to properly calculate inflation coverage.  Rather, the policy simply 

refers to an unidentified “Inflation Rate Index”.  (Both Marshall Swift Boeckh and the 

Consumer Price Index are sources for “inflation rate indexes” on any given date).  State Farm 

tried to suggest to this Court that its policy does identify the source of inflation rate information, 

and that the source is an entity known as “The Inflation Rate Index”.  Plaintiffs filed the subject 

[125] Supplemental Evidence to prove that this contention is false. 

5. State Farm further tries to confuse the issues by suggesting in its [125] Response that 

Plaintiffs have somehow offered a “new argument” in their [113] Supplemental Evidence.  Such 

is not the case.  Plaintiffs’ argument today is the same as it was when they filed their motion:  

There are two numbers that must be utilized to calculate inflation coverage under the policy, a 

numerator and a denominator.  The denominator for the formula is easy – it is a distinct figure 

set forth on the Dec Page of the subject policy.  The question that is not as easy to resolve, 

because State Farm’s policy fails to identify which source of inflation rate indexes is to be 

utilized for calculating inflation coverage – it merely refers to an inflation index, is what the 

numerator should be.  Plaintiffs contend the numerator should be the inflation index set forth in 

Table 1. Consumer Price Index for All Urban Consumers (CPI-U): U.S. city average, by 

expenditure category and commodity and service group, Expenditure Category All Items, 

Unadjusted Index as of the date the Plaintiffs’ claim is ultimately paid.  As set forth in Plaintiffs’ 

[55] [56] Motion, the Consumer Price Index is the official U.S. source for an inflation index – 

and is the only inflation index source identified by the State Farm 30(b)(6) that was designated to 

explain how inflation coverage should be calculated under State Farm’s homeowner’s policy in 

another Katrina case.  State Farm has failed to offer this Court any source from which the 
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inflation index that must be utilized as the numerator in calculating inflation coverage 

must be determined.  

 WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully request that this 

Court construe the clear terms and conditions of the Inflation Coverage provision of the Form 

FP-7955 State Farm Homeowners policy, and/or find that portions thereof are ambiguous, and 

enter a Declaratory Judgment / Partial Summary Judgment that Finds, Declares and Adjudges as 

follows: 

a. The Form FP-7955 State Farm Homeowners policy provides Inflation Coverage 

for Coverage Parts A, B and Option ID, in accordance with the terms and conditions thereof. 

b. To determine the amount of Inflation Coverage available to insureds, including 

the Plaintiffs, under Coverage Parts A, B and Option ID, one must separately multiply each 

of the amounts of coverage listed for those coverage parts on the Declarations Page for the 

policy period that includes the date of loss by a “factor”.   

c. To determine the “factor” by which the amounts of coverage for Coverage Parts 

A, B and Option ID shown on the Declarations page must be multiplied, you must divide the 

“Inflation Coverage Index” shown on the Declarations Page (denominator) into the current 

United States Department of Labor Consumer Price Index for All Urban Consumers (CPI-U) 

that exists on the date the claim is paid, as set forth in Table 1. Consumer Price Index for All 

Urban Consumers (CPI-U): U.S. city average, by expenditure category and commodity and 

service group, Expenditure Category All Items, Unadjusted Index (numerator). 

 Plaintiffs further request the Court award any and all additional relief, in favor of the 

Plaintiffs, deemed appropriate by this Honorable Court. 

Respectfully submitted, this the 26th day of June, 2009.      

    DANIEL B. O’KEEFE, CELESTE A. FOSTER  
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   O’KEEFE, AND THE DANCEL GROUP, INC.,  
   PLAINTIFFS 

                               By: /s/ Christopher C. Van Cleave  
   CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
CLYDE H. GUNN, III (MSB #5074) 
CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
W. CORBAN GUNN (MSB #101752) 
DAVID N. HARRIS, JR. (MSB #100790) 
CORBAN, GUNN & VAN CLEAVE, P.L.L.C. 
P.O. Drawer 1916  
Biloxi, MS 39533-1916  
Telephone: (228) 432-7826  
Facsimile: (228) 456-0998 
Email: christopher@cgvclaw.com   



CERTIFICATE OF SERVICE 

 I, undersigned counsel of record, hereby certify that I have this day electronically filed 

the foregoing with the Clerk of the Court using the EFC system which sent notification of such 

filing to the following: 

 
 B. Wayne Williams, Esq. 

Dan W. Webb, Esq. 
Roechelle R. Morgan 
Paige C. Bush, Esq. 

 Webb, Sanders, & Williams, PLLC 
 363 North Broadway 
 Post Office Box 496 
 Tupelo, Mississippi 38802 
 (662) 844-2137 (off) 
 wwilliams@webbsanders.com 
 RRM@webbsanders.com 
 
 Attorneys for State Farm Fire & Casualty Company 
 And Marshall J. Eleuterius 
 
 
 Respectfully submitted, this the 26th day of June, 2009. 
      

    DANIEL B. O’KEEFE, CELESTE A. FOSTER  
   O’KEEFE, AND THE DANCEL GROUP, INC.,  
   PLAINTIFFS 

 
 
                     By:/s/ Christopher C. Van Cleave  
  CHRISTOPHER C. VAN CLEAVE (MSB #10796) 
 
 
 
  


