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Cori and Kerri Rigsby (“Relators” or the “Rigsbys”), through undersigned counsel, 

respectfully submit this opposition to Motion to Exclude All Testimony by the Rigsbys’ Expert 

Witness Patrick Fitzpatrick, Ph.D (docket entry [294]) filed by State Farm Fire & Casualty 

Company (“State Farm”) and joined by Forensic Analysis Engineering Corp. and Haag 

Engineering Co. 

I. PRELIMINARY STATEMENT 

State Farm engaged in a complex scheme to defraud the government by over-billing the 

National Flood Insurance Program (“NFIP”) in the wake of Hurricane Katrina.  State Farm has 

denied this fact by claiming that the charges it allocated to the federal government under the 

NFIP were properly attributable to flood damage.  The Rigsbys have proffered the testimony of 

Dr. Patrick J. Fitzpatrick (“Dr. Fitzpatrick”) to describe the scope and nature of the destructive 

meteorological forces that impacted the McIntosh property during Hurricane Katrina.  

Dr. Fitzpatrick does not attempt to describe the effects of those forces on the property; Relators 

have presented expert reports from a structural engineer – Dr. Ralph Sinno – and a building 

contractor and insurance adjuster – Mr. David Favre – to describe the specific effects of those 

forces on the McIntosh property. 

State Farm has now attempted to exclude the testimony of Dr. Fitzpatrick, arguing that he 

“offers no opinion on the degree of flood or wind damage to the McIntosh property[.]”  

Def. State Farm’s Mem. in Support of Mot. to Exclude All Testimony by the Rigsbys’ Expert 

Witness Patrick J. Fitzgerald, Ph.D. (the “Defendant’s Memorandum”) at 3.  State Farm also 

attacks Dr Fitzpatrick’s qualifications, the bases of his conclusions, his methodology, and the 

conclusions he reaches.  In doing so, however, State Farm misrepresents the subject of Dr. 
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Fitzpatrick’s testimony, his qualifications, the aid his testimony will provide to the finder of fact, 

and the sound scientific bases that formed it. 

In response to the invalid arguments advanced by State Farm, Relators will show that Dr. 

Fitzpatrick meets the requirements of Federal Rule of Evidence 702 and the standards for expert 

witnesses set forth by the Supreme Court because: (1) he is eminently qualified to provide an 

expert opinion regarding the timing and extent of the destructive meteorological forces that 

affected the McIntosh property; (2) his testimony is based upon sufficient facts and data; (3) his 

testimony is the product of reliable principles and methods; and (4) he has applied the principles 

and methods reliably to the facts of the case.  Moreover, and more fundamentally, State Farm’s 

own expert agrees with Dr. Fitzpatrick on the essential elements of his report: the time and speed 

of Hurricane Katrina’s peak wind gusts.  Accordingly, State Farm’s motion to exclude should be 

denied. 

II. ARGUMENT 

A. Standard of Admissibility For Expert Testimony 

“Trial courts have ‘wide discretion’ in deciding whether or not a particular witness 

qualifies as an expert under the Federal Rules of Evidence.”  Hidden Oaks Ltd. v. City of Austin, 

138 F.3d 1036, 1050 (5th Cir. 1998).  Federal Rule of Evidence 702 states: 

If scientific, technical, or other specialized knowledge will assist the trier 
of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise, if (1) 
the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied 
the principles and methods reliably to the facts of the case. 



 4 

Rule 702 codifies Daubert’s1 two-step inquiry requiring expert testimony to be “(1) scientific 

knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.”  

Daubert, 509 U.S. at 592. 

While the Court has “wide discretion” in determining the admissibility of expert 

testimony, “rejection of expert testimony is the exception rather than the rule.”  Fed. R. Evid. 

702 advisory committee’s note (2000).  Rule 702 “is not intended to provide an excuse for an 

automatic challenge to the testimony of every expert.”  Id. (citing Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 152 (1999), for the proposition that a court can “avoid unnecessary 

‘reliability’ proceedings in ordinary cases where the reliability of an expert’s methods is properly 

taken for granted . . .”).   

Relators bear the burden of proving the admissibility of Dr. Fitzpatrick’s testimony, but 

they “do not have to demonstrate . . . that the assessments of their experts are correct.”  In re 

Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  They need only “demonstrate 

by a preponderance of evidence that their [expert’s] opinions are reliable. . . . The evidentiary 

requirement of reliability is lower than the merits standard of correctness.”  Id. 

Finally, the determination of this Court is not meant to “replace the traditional adversary 

system and the place of the jury within the system.”  Voth v. State Farm Fire & Cas. Ins. Co., 

No. 07-4393, 2009 WL 411459 at *3 (E.D. La. Feb. 17, 2009) (internal citation and quotation 

omitted).  When setting forth the Daubert test, the Supreme Court recognized that “[v]igorous 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means of attacking shaky but admissible evidence.”  

                                                 
1  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). 
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Daubert, 509 U.S. at 596.  The United States Court of Appeals for the Fifth Circuit also has 

recognized that cross-examination is the appropriate place to challenge the bases of an expert’s 

opinion in finding that a district court must defer to “the jury’s role as the proper arbiter of 

disputes between conflicting opinions.  As a general rule, questions relating to the bases and 

sources of an expert’s opinion affect the weight to be assigned that opinion rather than its 

admissibility and should be left for the jury’s consideration.”  United States v. 14.38 Acres of 

Land, More or Less Sit. in Leflore County, Miss., 80 F.3d 1074, 1077 (5th Cir. 1996) (hereinafter 

14.38 Acres of Land). 

B. Kerri Rigsby’s Deposition Testimony Does Not Preclude Dr. Fitzpatrick’s 

Analysis 

As a threshold matter, State Farm argues that statements made by Kerri Rigsby in a 

deposition demonstrate that it lacked the scienter necessary to commit fraud.  Def. Mem. at 6 

(citing U.S. ex rel Taylor-Vick v. Smith, 513 F.3d 228, 232 (5th Cir. 2008).  Rigsby testified that, 

at the time of her initial inspection, she believed that the McIntosh home had sustained $250,000 

in flood damage.  But she also testified that she had believed State Farm’s false instructions that 

all of the homes along the Gulf Coast had been damaged by water before Hurricane Katrina’s 

most destructive winds arrived.  See Depo. of K. Rigsby dated May 1, 2007, at 239:16-240:7. 2  

She further testified that State Farm instructed its adjusters to hit the limits of flood policies, 

even if they had to inflate a home’s square footage or exaggerate a home’s damage to do so.  See 

id. at 150:21-24; 213:20-214:9.  Finally, she noted in the same deposition that she should not 

have approved the payment.  See id. at 238:6-17.  Essentially, State Farm’s argument is that, 

                                                 
2 Pursuant to the Court’s order dated August 6, 2008 at docket entry [205], Relators are not attaching documents 
already on file with the Court. 
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because it failed to train adjusters like Kerri Rigsby to correctly identify flood damage, it should 

be shielded from its own fraud.   

Kerri Rigsby’s testimony is just part of the evidence that State Farm acted intentionally or 

with reckless disregard for the truth when it submitted false flood insurance claims to the NFIP, 

evidence that the Fifth Circuit specifically held was lacking in Taylor-Vick.  513 F.3d at 232 

(court affirmed grant of summary judgment only because relators had not “adduced evidence 

which creates a genuine issue of material fact as to whether Defendants knowingly or recklessly 

cheated the government.”).  Accordingly, the trier of fact will need to determine the credibility of 

all of the evidence, including Dr. Fitzpatrick’s report. 

C. Dr. Fitzpatrick Meets the Requirements of Rule 702 

To meet the requirements of Rule 702, Dr. Fitzpatrick must be qualified to testify, and his 

testimony must be (1) based upon sufficient facts or data; (2) the product of reliable principles 

and methods; and (3) rest on a reliable application of methods to facts of the case.  Dr. 

Fitzpatrick’s testimony meets all of these requirements. 

1. Dr. Fitzpatrick is Eminently Qualified to Testify Regarding the 

Destructive Meteorological Forces That Acted On the McIntosh 

Property. 

State Farm states that Dr. Fitzpatrick is unqualified to offer any opinion “on the cause or 

extent of damage to the McIntosh house.”  Def. Mem. at 3.  But that argument is totally 

irrelevant — Dr. Fitzpatrick has never attempted to offer an opinion on the cause or extent of 

damage to the McIntosh house.  Dr. Fitzpatrick has offered his expert opinion on the timing and 

extent of the destructive meteorological forces that occurred in the vicinity of the McIntosh 

property on August 29, 2005.  The “cause” and “extent” of damage at the McIntosh house is the 

proper purview of structural engineers and other professionals experienced in assessing damage 
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such as Dr. Sinno and Mr. Favre.  Dr. Fitzpatrick’s meteorological testimony is, in turn, directly 

relevant to that evidence.  Indeed, State Farm implicitly recognizes that fact; two of its own 

experts, Dr. Robert Dean and Dr. Kurtis Gurley, provided expert reports on similar subjects. 

State Farm does not attack – and could not attack – Dr. Fitzpatrick’s qualifications to 

offer expert meteorological opinion.  He has authored more than a dozen peer-reviewed 

publications and several dozen technical reports and conference papers on the effects of wind, 

and he has appeared as an expert witness before this Court.  See Curriculum Vitae of Dr. 

Fitzpatrick, attached to the Fitzpatrick Report at 26-38.  Accordingly, Dr. Fitzpatrick is qualified 

to provide his expert opinion on the storm forces present at the McIntosh property. 

2. Dr. Fitzpatrick’s Report Is Based on Sufficient Facts and Data 

Dr. Fitzpatrick’s report is based on the Hurricane Research Division’s satellite images 

and airborne radar, National Weather Service radar, dropsonde data, buoy data, and an Ingalls 

Shipyards’ anemometer, as well as the Hurricane Research Division’s H*Wind analysis.  See 

Expert Report of Patrick J. Fitzpatrick (the “Fitzpatrick Report”), filed with the court at docket 

entry [279] at 11.  State Farm incorrectly alleges that Dr. Fitzpatrick may have “artificially 

inflated” the wind speeds at the McIntosh property and used data “laden with multiple and 

compounding rates of error.”  Def. Mem. at 3.  What State Farm actually is attacking are Dr. 

Fitzpatrick’s conclusions; the facts and data he used are sound and serve as the basis for much of 

State Farm’s own expert reports, and his conclusions largely are identical to those reached by 

State Farm’s own experts.  Accordingly, State Farm’s attacks are invalid and should be rejected. 
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a. The Facts And Data On Which Dr. Fitzpatrick Based His 

Opinions Are Sound 

State Farm’s efforts to criticize Dr. Fitzpatrick have a fundamental and fatal flaw: State 

Farm’s own expert reached conclusions effectively identical to Dr. Fitzpatrick’s.  On the key 

element of his report, the timing and speed of the storm’s peak winds, both Dr. Fitzpatrick and 

State Farm’s expert, Dr. Kurtis Gurley, agree that the winds reached a maximum speed of 120 

mph at around 9:30 a.m. on the morning of August 28, 2005.  See Fitzpatrick Report at 24 

(storm’s peak winds reached 120 mph at approximately 9:30 a.m.); Gurley Report at 9 (storm’s 

peak winds reached 120 mph at approximately 10:00 a.m.).  In light of that fact, State Farm 

cannot credibly contend that Dr. Fitzpatrick’s data or methods are unreliable. 

Dr. Fitzpatrick, like State Farm’s own experts, relied on the extensive weather data 

collected during Hurricane Katrina, especially the H*Wind analysis.  But the data provided by 

H*Wind necessarily is partial and incomplete, and Dr. Fitzpatrick’s deposition explained why: 

[O]ne of the problems [with H*Wind analyses] is that they only have [wind 
speeds] every three hours.  So, for example, the actual peak winds at this 
particular property, if you just use H*Winds will be missed just because the peak 
winds went over this area between this three-hour period, so you have to … use 
your judgment for the peak winds when it made landfall between those three-hour 
periods. 

Depo. of Patrick Fitzpatrick dated Sept. 21, 2007 in McIntosh v. State Farm, 1:06-cv-1080 (S.D. 

Miss.) (the “Fitzpatrick Deposition”) at 60:25-61:7.   

After explaining this particular limitation in the H*Wind model, Dr. Fitzpatrick further 

explained how he attempted to compensate for the limitations of the H*Wind product.  In 

particular, he explained how he used complimentary data sources such as dropsondes and radar 

to add to the incomplete picture provided by H*Wind to develop the most accurate and 

comprehensive opinion possible about peak sustained winds at the McIntosh property: 
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[H*Wind is] the primary tool here, but again between the three-hour 
periods you have to use your better judgment. We also know that the peak 
winds were around 9:30.  So if the winds, the H*Winds are [at a time prior 
to 9:30], let’s say, upper 80s low 90s, whatever you want to say they are, 
we know the winds at 9:30 have to be a little more so those got bumped 
up.... [S]o you do have to – between the three-hour periods you have to 
use your best judgment … 

Fitzpatrick Depo. at 77:25-78:8. 

b. Even Assuming Questions Remain Concerning The Facts 

Underlying Dr. Fitzpatrick’s Conclusions, Dr. Fitzpatrick’s 

Testimony Should Still Be Allowed 

“When facts are in dispute, experts sometimes reach different conclusions based on 

competing versions of the facts. The emphasis in the amendment on ‘sufficient facts or data’ is 

not intended to authorize a trial court to exclude an expert’s testimony on the ground that the 

court believes one version of the facts and not the other.”  Fed. R. Evid. 702 advisory 

committee’s note (2000).  Dr. Fitzpatrick has provided documentation and support for every fact 

on which he has relied.  These facts were “sufficient” for him to make a conclusion.   

Furthermore, if there are “questions relating to the bases and sources” of Dr. Fitzpatrick’s 

opinion, those questions go to the “weight to be assigned” to Dr. Fitzpatrick’s opinion, not its 

admissibility.  See 14.38 Acres of Land, 80 F.3d at 1077.  The issue “should be left for the jury’s 

consideration” and Dr. Fitzpatrick’s testimony should be allowed.  Id. 

3. Dr. Fitzpatrick’s Principles and Methods are sound 

State Farm goes to considerable lengths to attack Dr. Fitzpatrick’s methodology, but 

those attacks misrepresent and mischaracterize Dr. Fitzpatrick’s report.  Moreover, State Farm’s 

own expert corroborated Dr. Fitzpatrick’s conclusions on wind speed, while a report from the 

Federal Emergency Management Agency (“FEMA”) confirmed his conclusions on flood height 

and force (while simultaneously conflicting with State Farm’s expert’s report). 
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i. Dr. Fitzpatrick Correctly Analyzed the Wave Height at 

the McIntosh Property 

State Farm takes issue with Dr. Fitzpatrick’s assertion that the high water mark of 18.6 

feet reflects “wave action of 1 feet or less superimposed on the surge.”  But objective third-party 

evidence confirms that fact, and the video “evidence” on which State Farm relies has no 

probative value. 

(1) Evidence From FEMA confirms Dr. 

Fitzpatrick’s Conclusions 

Data recorded by FEMA demonstrates that wave action at the McIntosh site was 

insignificant.  A study relied upon by State Farm’s own expert, Dr. Dean, identified the water 

height at the McIntosh home as “surge-only,” a reading “that is not complicated by other factors, 

such as waves.”  See Final Coastal and Riverine High Water Mark Collection for Hurricane 

Katrina in Mississippi, available at http://www.fema.gov/pdf/hazard/flood/recoverydata/katrina/ 

katrina_ms_hwm_public.pdf (last visited May 19, 2009) (the “FEMA Report”) at 20 (providing 

definition of “surge-only”) and B-10 (location of McIntosh property was “surge-only”); Report 

of Dr. Robert Dean dated April 20, 2009 (the “Dean Report”) at 5 and 11 (citing FEMA Report 

as source for high water mark). 

FEMA, an objective third party with no interest in this litigation, confirmed Dr. 

Fitzpatrick’s analysis and concluded that wave action at the McIntosh property was insignificant.  

State Farm has offered no credible evidence to dispute that fact. 

(2) The Church Videos Do Not Offer Probative 

Information 

State Farm also provided pictures captured from videos taken by a neighbor of the 

McIntoshes, Mike Church (“Church”).  Church took the videos around 9:00 a.m. in the morning, 

and State Farm claims that the videos contradict Dr. Fitzpatrick’s conclusion that the waves at 
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the McIntosh property were less than one foot in height.  State Farm is wrong for at least three 

reasons. 

First, the Church videos do not provide perspective or allow an observer to determine the 

actual height of the waves.  State Farm suggests that the waves are higher, but there are no clear 

markers to allow wave height to be measured. 

Second, the Church videos show flooding at some considerable distance below the height 

of the McIntosh property, when the flooding was much closer to the relatively open water of the 

Back Bay and before the waves had been slowed by physical features such as elevated ground, 

trees, ground cover, and other houses.  State Farm has offered no evidence of the effects of those 

features on wave height, nor has it explained why those features would not diminish the effects 

of the waves. 

Third and finally, the videos were taken at 9:00 a.m., during or near the storm’s peak 

winds.  Indeed, State Farm notes that the videos were taken at a time when flooding had reached 

“only half of Katrina’s maximum storm surge.”  Def. Mem. at 3 (emphasis in original).  But that 

fact cuts strongly against State Farm’s interpretation.  At 9:00 a.m., according to both Fitzpatrick 

and Gurley, the surge was still rapidly rising and the storm’s winds were nearing their peak, but 

the surge had not yet reached the McIntosh property.  See Fitzpatrick Report at 24; Report of Dr. 

Kurtis Gurley dated April 20, 2009 (the “Gurley Report”) at 9.  By the time the surge actually 

reached the walls of the McIntosh property around 11:00 or 11:30 a.m., wind speeds had dropped 

by at least a quarter, and the water began receding within an hour or so.  See id.  The Church 

videos offer no evidence of the actual conditions existing at that time, and thus have no bearing 

on Dr. Fitzpatrick’s conclusions. 
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ii. Dr. Fitzpatrick’s Conclusions About Storm Surge Near 

the Open Ocean Do Not Apply to Storm Surge More 

Than a Mile Inland. 

Dr. Fitzpatrick noted that the storm surge in Biloxi Bay was at the Category 5 

“catastrophic” severity that causes “[m]ajor damage to lower floors of all structures less than 15 

feet above sea level.”  Fitzpatrick Report at 10, 24.  State Farm somehow concludes that “[t]hat 

description fits the McIntosh house to a tee.”  Def. Mem. at 11.  But the McIntosh home’s first 

floor was 16.5 feet above sea level, as its own experts noted.  See Dean Report at 5 and 11.  And 

the McIntosh home was more than a mile inland from Biloxi Bay, sheltered by a large stretch of 

land.  General observations about the effects of storm surge have no bearing to the conditions 

actually experienced at the McIntosh home.  Moreover, as noted in section II.C.3.i.2, supra, the 

FEMA Report also confirms that wave action at the McIntosh property was minimal. 

Thus, Dr. Fitzpatrick’s general observations about the effect of the effects of storm surge 

on low-lying properties near open water, although accurate, neither relate to nor contradict his 

report on the McIntosh property.  His specific observations about the McIntosh property have 

been corroborated by an independent third party.   

iii. As Shown By State Farm’s Own Expert, Dr. Fitzpatrick 

Did Not “Artificially Inflate” Wind Speeds, Nor Does 

His Report Suffer From Any Compounded Errors 

Dr. Fitzpatrick’s methodology for estimating wind speed is valid and is clear in the 

record.  Yet even if it were not, State Farm cannot credibly attack his report when its own expert 

reached the exact same conclusion.  See Fitzpatrick Report at 24 (storm’s peak winds reached 

120 mph at approximately 9:30 a.m.); Gurley Report at 9 (storm’s peak winds reached 120 mph 

at approximately 10:00 a.m.). 
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State Farm cannot credibly contend that Dr. Fitzpatrick’s conclusions are inaccurate and 

unreliable when its own expert reached the exact same conclusion. 

iv. Dr. Fitzpatrick’s Correctly Noted the Presence of 

Tornadoes and Mesovortices In the Vicinity of the 

McIntosh Residence 

Dr. Fitzpatrick correctly noted the presence of tornadoes and tornadic activity in the 

vicinity of the McIntosh home, citing to Doppler radar evidence of their presence.  A tornado or 

mesovortice could account for the damage observed at the McIntosh property, which was 

destroyed by wind.  But even if Dr. Fitzpatrick’s limited conclusions regarding tornado activity 

do not meet the standards of Daubert, that lack would not affect the rest of his report. 

4. Dr. Fitzpatrick’s Conclusions are Relevant and Material 

State Farm claims that Dr. Fitzpatrick’s conclusions are of no import because it is not 

probative of whether State Farm made a “‘knowingly’ false or fraudulent” claim.  See Def. Mem. 

at 2.  As this Court is well aware through the numerous pleadings in this case, the standards of 

the False Claim Act can be met, not just through actual “knowledge,” but if State Farm “(1) has 

actual knowledge of the information; (2) acts in deliberate ignorance of the truth or falsity of the 

information; or (3) acts in reckless disregard of the truth or falsity of the information.” 31 U.S.C. 

§ 3729(b) (emphasis added). 

Under Rule 401, the Relators need only to prove that the proffered testimony has “any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable . . . .”  Fed. R. Evid. 401 (emphasis added).  “The standard 

for relevance is a liberal one.”  Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 357 (5th Cir. 

1995).  As an initial matter, the Relators must prove that the damage to the home was caused by 

wind rather than water before it can prove that State Farm knowingly, deliberately, or recklessly 
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disregarded that finding.  Dr. Fitzpatrick’s report and testimony serve as part of the basis for 

reports by Dr. Ralph Sinno and Mr. David Favre on that subject.  

Furthermore, the measurement of damages resulting from State Farm’s false claim 

necessarily is linked to differences between the flood claim State Farm made and the amount of 

flood damage it could appropriately have claimed, if any.  State Farm’s attempts to rely on the 

claim that the McIntosh house in fact experienced at least $250,000 in flood damage directly 

depends upon its acknowledgement of this measure of damages.  So, State Farm itself has 

attempted to rely upon evidence as to the actual flood damage.  Such evidence is unquestionably 

relevant. 

As there is a clear link between the proffered testimony and the Relators’ burden, Dr. 

Fitzpatrick’s testimony should be allowed. 

 

 

* * * 
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III. CONCLUSION 

For all of the reasons discussed in this response, the motion to exclude Dr. Fitzpatrick’s 

opinions and testimony should be denied. 
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