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Cori and Kerri Rigsby (“Relators” or the “Rigsbys”), through undersigned counsel, 

respectfully submit this Opposition to Defendants’ Motion to Exclude All Testimony by the 

Rigsbys’ Expert Witness David J. Favre, docket entry [300], filed by State Farm Fire and 

Casualty Company (“State Farm”) and joined by Forensic Analysis Engineering Corp. and Haag 

Engineering Co. 

I. PRELIMINARY STATEMENT 

State Farm engaged in a complex scheme to defraud the government by over-billing the 

National Flood Insurance Program (“NFIP”) in the wake of Hurricane Katrina.  State Farm has 

denied this fact by claiming that the charges it allocated to the federal government under the 

NFIP were properly attributable to flood damage.  The Rigsbys have proffered the testimony of 

Mr. David J. Favre, Sr. (“Mr. Favre”) to describe the scope and nature of the destructive 

meteorological forces that impacted the McIntosh property during Hurricane Katrina.   

State Farm has moved to exclude Mr. Favre’s testimony for a number of reasons, 

including that the testimony is irrelevant, inadmissible, and immaterial and contains significant 

methodological flaws.  State Farm’s main contention, and the focus of much of the memorandum 

in support of the motion to exclude, is that Mr. Favre did not sufficiently explain the 

methodology he used to reach his expert opinion.  In reality, however, State Farm takes issue 

with Mr. Favre’s conclusions, not his methodology.  State Farm does not challenge the utility of 

the Xactimate software program that Mr. Favre used in his analysis of the cost of repair to the 

McIntosh house, nor does State Farm dispute Mr. Favre’s qualifications as a testifying expert.   

In response to the invalid arguments advanced by State Farm, Relators will show that Mr. 

Favre meets the requirements of Federal Rule of Evidence 702 and the standards for expert 

witnesses set forth by the Supreme Court because: (1) he is qualified to provide an expert 
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opinion regarding the damage actually caused by flood at the McIntosh property; (2) his 

testimony is based upon sufficient facts and data; (3) his testimony is the product of reliable 

principles and methods; and (4) he has applied the principles and methods reliably to the facts of 

the case.  Mr. Favre’s methodology is sufficient to admit his testimony and report as expert 

testimony, and any perceived deficiencies or questions that State Farm holds regarding his 

testimony can be addressed on cross-examination.  Accordingly, State Farm’s motion to exclude 

should be denied. 

II. STANDARD OF ADMISSIBILITY 

A. Standard of Admissibility For Expert Testimony 

“Trial courts have ‘wide discretion’ in deciding whether or not a particular witness 

qualifies as an expert under the Federal Rules of Evidence.”  Hidden Oaks Ltd. v. City of Austin, 

138 F.3d 1036, 1050 (5th Cir. 1998).  Federal Rule of Evidence 702 states: 

If scientific, technical, or other specialized knowledge will assist the trier 
of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise, if (1) 
the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied 
the principles and methods reliably to the facts of the case. 

Rule 702 codifies Daubert’s1 two-step inquiry requiring expert testimony to be “(1) scientific 

knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.”  

Daubert, 509 U.S. at 592. 

While the Court has “wide discretion” in determining the admissibility of expert 

testimony, “rejection of expert testimony is the exception rather than the rule.”  Fed. R. Evid. 

702 advisory committee’s note (2000).  Rule 702 “is not intended to provide an excuse for an 

                                                 
1  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). 
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automatic challenge to the testimony of every expert.”  Id. (citing Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 152 (1999), for the proposition that a court can “avoid unnecessary 

‘reliability’ proceedings in ordinary cases where the reliability of an expert’s methods is properly 

taken for granted . . .”).   

Relators bear the burden of proving the admissibility of Mr. Favre’s testimony, but they 

“do not have to demonstrate . . . that the assessments of their experts are correct.”  In re Paoli 

R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  They need only “demonstrate by a 

preponderance of evidence that their [expert’s] opinions are reliable. . . . The evidentiary 

requirement of reliability is lower than the merits standard of correctness.”  Id. 

Finally, the determination of this Court is not meant to “replace the traditional adversary 

system and the place of the jury within the system.”  Voth v. State Farm Fire & Cas. Ins. Co., 

No. 07-4393, 2009 WL 411459 at *3 (E.D. La. Feb. 17, 2009) (internal citation and quotation 

omitted).  When setting forth the Daubert test, the Supreme Court recognized that “[v]igorous 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means of attacking shaky but admissible evidence.”  

Daubert, 509 U.S. at 596.  The United States Court of Appeals for the Fifth Circuit also has 

recognized that cross-examination is the appropriate place to challenge the bases of an expert’s 

opinion in finding that a district court must defer to “the jury’s role as the proper arbiter of 

disputes between conflicting opinions.  As a general rule, questions relating to the bases and 

sources of an expert’s opinion affect the weight to be assigned that opinion rather than its 

admissibility and should be left for the jury’s consideration.”  United States v. 14.38 Acres of 

Land, More or Less Sit. in Leflore County, Miss., 80 F.3d 1074, 1077 (5th Cir. 1996) (hereinafter 

14.38 Acres of Land). 
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B. Kerri Rigsby’s Deposition Testimony Does Not Preclude Mr. Favre’s 

Analysis 

As a threshold matter, State Farm argues that statements made by Kerri Rigsby in a 

deposition demonstrate that it lacked the scienter necessary to commit fraud.  State Farm’s Mem. 

in Support of Mot. to Exclude All Testimony by Mr. Favre (the “Defendant’s Memorandum”) 

at 6 (citing U.S. ex rel Taylor-Vick v. Smith, 513 F.3d 228, 232 (5th Cir. 2008).  Rigsby testified 

that, at the time of her initial inspection, she believed that the McIntosh home had sustained 

$250,000 in flood damage.  But she also testified that she had believed State Farm’s false 

instructions that all of the homes along the Gulf Coast had been damaged by water before 

Hurricane Katrina’s most destructive winds arrived.  See Depo. of K. Rigsby dated May 1, 2007, 

at 239:16-240:7.2  She further testified that State Farm instructed its adjusters to hit the limits of 

flood policies, even if they had to inflate a home’s square footage or exaggerate a home’s 

damage to do so.  See id. at 150:21-24; 213:20-214:9.  Finally, she noted in the same deposition 

that she should not have approved the payment.  See id. at 238:6-17.  Essentially, State Farm’s 

argument is that, because it failed to train adjusters like Kerri Rigsby to correctly identify flood 

damage, it should be shielded from its own fraud.   

Kerri Rigsby’s testimony is just part of the evidence that State Farm acted intentionally or 

with reckless disregard for the truth when it submitted false flood insurance claims to the NFIP, 

evidence that the Fifth Circuit specifically held was lacking in Taylor-Vick.  513 F.3d at 232 

(court affirmed grant of summary judgment only because relators had not “adduced evidence 

which creates a genuine issue of material fact as to whether Defendants knowingly or recklessly 

                                                 
2 Pursuant to the Court’s order dated August 6, 2008 at docket entry [205], Relators are not attaching documents 

already on file with the Court. 
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cheated the government.”).  Accordingly, the trier of fact will need to determine the credibility of 

all of the evidence, including Mr. Favre’s report. 

C. Mr. Favre’s Proposed Expert Testimony is Relevant, Admissible, and 

Material, Meets the Requirements of Rule 702 

To meet the requirements of Rule 702, Mr. Favre’s testimony must be (1) based upon 

sufficient facts or data; (2) the product of reliable principles and methods; and (3) rest on a 

reliable application of methods to facts of the case.  Mr. Favre’s testimony meets all of these 

requirements. 

First, the Expert Report of David J. Favre, filed with the Court at docket entry [279] (the 

“Favre Report”) establishes the actual reasonable cost of flood damage to the McIntosh home.  

State Farm’s efforts “to inflate or exaggerate or the amount of the legitimate flood insurance 

claims that they submitted” are the central issue currently before the Court.  Order dated 

February 12, 2009, docket entry [261]  State Farm hit the limits of the McIntosh flood policy 

with its payments; the Favre Report demonstrates the amounts that actually should have been 

paid.  As such, the Favre Report provides the factual underpinnings demonstrating State Farm’s 

fraud. 

Second, the Favre Report identifies some of the flaws in State Farm’s adjustment of the 

McIntosh claim.  The use of Xactotal, which calculated flood damage based solely on the square 

footage of a house, was improper in this situation.  The Favre Report demonstrates the 

methodology that should have been used, identifying each element in the house damaged by 

flood and assigning a cost for repair. 
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1. Mr. Favre’s Testimony Is Based on Sufficient Facts and Data 

Mr. Favre’s testimony is based on his personal examination of the McIntosh property; 

pictures of the property; personal interviews with Thomas McIntosh; deposition testimony from 

Thomas McIntosh, Kerri Rigsby, Cody Perry, Brian Ford, and Jack Kelly; published reports 

from the Federal Emergency Management Agency (“FEMA”) and the NFIP; and Mr. Favre’s 

years of experience as a building contractor and insurance adjuster.  Mr. Favre appropriate 

considered all of the available evidence regarding the actual conditions at the McIntosh property. 

a. The Favre Report Appropriately Used a 2.1-Foot Water Line 

The McIntosh home received no more than 2.1 feet of flood water during Hurricane 

Katrina.  State Farm’s own expert, Robert Dean, admitted in his report that a FEMA high water 

mark immediately adjacent to the McIntosh home registered 18.6 feet above sea level, and that 

the McIntosh home’s first floor was 16.5 feet above sea level.  State Farm’s experts have 

attempted to claim that three feet of waves somehow were superimposed on that two feet of 

flood water, but the FEMA report cited by Dean explicitly noted that the water level at the 

McIntosh home “[was] not complicated by other factors such as waves.”  See Final Coastal and 

Riverine High Water Mark Collection for Hurricane Katrina in Mississippi, available at 

http://www.fema.gov/pdf/hazard/flood/recoverydata/katrina/katrina_ms_hwm_public.pdf (last 

visited May 19, 2009) at 20 and B-10 (noting that water line at site of McIntosh home was 

“surge-only” water with no wave action present).  State Farm’s experts cited the FEMA report.  

They knew its conclusions.  And yet they continue to assert a false and fictitious five-foot water 

line without any foundation. 

Against the false data relied upon by State Farm, the Favre Report uses the only 

documented and reported source of information for water height at the McIntosh home: the 18.6-
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foot water line recorded less than fifty feet away.  Accordingly, Favre’s report not only uses 

sound data; it uses better data than State Farm’s. 

b. Mr. Favre Appropriately Factored in the Necessary Repairs to 

Drywall and Insulation 

As noted above, State Farm’s experts relied on hurried and inaccurate reports of the 

conditions at the McIntosh property to establish a five-foot water line, despite the availability of 

objective third-party information.  Since the actual water line in the home was only 2 feet, 

Favre’s decision to account for four feet of drywall and insulation demonstrates that his report is 

consistent with both the objective evidence and his prior methodology. 

c. Mr. Favre Appropriately Accounted for Personal Property. 

The Favre Report correctly notes that wind and wind-driven rain breached the envelope 

of the McIntosh home and broke water pipes, soaking the interior of the McIntosh home several 

hours before any flood waters arrived.  Accordingly, most or all of the personal property loss 

State Farm attributes to flooding was damaged by wind and wind-driven water and would have 

required replacement even if the flooding never had occurred .  Those losses should have been 

paid under the McIntoshes’ homeowners policy.  Because State Farm did not itemize personal 

property, Favre did not attempt to specifically reconstruct the lost contents, but most or all of the 

payments by State Farm for contents loss were improper. 

2. Mr. Favre’s Principles and Methods Are Sound 

State Farm repeatedly takes issue with differences between Mr. Favre’s prior report in the 

McIntosh case and his current report in this matter.  But Mr. Favre’s McIntosh report necessarily 

was based on incomplete and sometimes inaccurate information, since he did not have access to 

the flood and homeowners’ claim files that provided actual room dimensions or Dr. Sinno’s 
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expert report explaining the actual cause of most of the damage; that new information, which is 

based primarily on State Farm’s own files and adjustments of the McIntosh claims, accounts for 

most of the changes in his methodology.  Moreover, Mr. Favre’s assignment in this case is 

materially different; rather than calculating the total cost necessary to rebuild the home to its 

original specifications, as he did in McIntosh, Mr. Favre now is assigning costs to the limited 

damage caused by flooding.  That significant difference accounts for the remaining 

“inconsistencies” State Farm alleges. 

To the extent State Farm believes Mr. Favre’s methodology is inaccurate, it may attempt 

to challenge Mr. Favre’s report on cross-examination before the trier of fact; it cannot exclude 

his testimony on that basis.  Accordingly, State Farm’s attempts to impeach his report are 

fundamentally flawed and should be rejected. 

a. Mr. Favre Properly Calculated The Size of The McIntosh 

Property and the Costs for Repairs 

Mr. Favre’s report used State Farm’s own data, information he did not possess when he 

authored his first report, to calculate the size of the McIntosh property and the costs for repairs. 

State Farm criticizes changes Favre made to a prior report he submitted in McIntosh v. 

State Farm.  According to State Farm, Favre used a different Xactimate price guide and altered 

some of the dimensions of rooms in the McIntosh property.  Def. Mem. at 10.  Yet State Farm 

does not identify the source of the new data: State Farm’s own homeowner’s claim.3  Favre’s 

current report uses the same Xactimate price guide State Farm found appropriate in adjusting the 

McIntoshes’ homeowners’ claim and the exact dimensions measured by Cody Perry, and it 

incorporates information about the actual layout of the McIntosh home, including the location of 

                                                 
3 In his prior report, where he did not have the benefit of that information, Favre had to rely on a later Xactimate 

price list and inexact dimensions supplied by Mr. McIntosh. 
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closets, and the absence of carpet in some areas.  State Farm cannot reasonably attempt to 

exclude Favre for basing his report on information it itself provided.  If it wishes to impeach Mr. 

Favre for relying on its own data, it may do so on cross-examination before the trier of fact.  See 

Thompson v. Rook, 255 F. Supp. 2d 584, 587 (E.D. Tex. 2001) (deficiencies in methodology go 

to the weight of expert testimony, not its admissibility).  Particularly at the summary judgment 

stage, the Court “must not invade or supplant the adversarial system and right to jury trial.”  Id. 

at 586. 

b. Mr. Favre Appropriately Accounted for the Costs of Brick 

Veneer, Fees, and Permits 

The Favre Report appropriately excluded costs for the McIntosh home’s brick veneer and 

associated fees and permits because that veneer was damaged by the water before the wind 

arrived. 

State Farm complains that Favre removed costs for brick veneers, fees, and permits.  Def. 

Mem. at 12.  But as explained by Dr. Sinno, the brick veneers were damaged by wind forces 

before the storm surge arrived.  Moreover, the dispersal of damage around the home is consistent 

with suction from the east wind, not water rising from the south.  Accordingly, Mr. Favre 

appropriately excluded those costs from his report on flood damage in this matter. 

c. Mr. Favre Appropriately Accounted for the Costs of Floor 

Coverings 

The Favre Report appropriately calculated the actual costs to replace floor coverings, 

based on the most current information available to him, including new information regarding the 

size and layout of certain rooms. 

State Farm misrepresents Mr. Favre’s report in claiming that Mr. Favre reduced the size 

of floor coverings in certain areas of the McIntosh home “without explanation.”  Def. Mem. at 
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13.  For example, State Farm alleges that Mr. Favre reduced the amount of carpet in the master 

bedroom.  See id.  Yet State Farm chooses not to acknowledge Mr. Favre’s decision to 

significantly increase the amount of carpeting in the master bathroom.”  Compare Favre Report 

at 13 (328 ft2 in master bathroom) with Expert Report of David J. Favre in McIntosh v. State 

Farm, attached as exhibit K to State Farm’s Mot., docket entry [300], (212 ft2 in master 

bathroom).   

Since Mr. Favre’s report is not based on the same information as his prior McIntosh 

report, no explanation is necessary for changes is necessary; the underlying data has changed.  

Mr. Favre now knows the actual dimensions of the areas in question and received additional 

information regarding the actual floor coverings that were present in the home.  And since he is 

calculating the necessary costs to repair flood damage, rather than the total cost to rebuild the 

house, he appropriately excluded the unnecessary cost of replacing the tile floors, which were not 

significantly damaged and did not need to be replaced.   

State Farm’s allegation that Favre should have accounted for “waste” is a question for the 

trier of fact.  See Thompson, 255 F. Supp. 2d at 587.  The trier of fact will be allowed to 

determine whether State Farm, which routinely refuses to allow “waste” in calculating costs for 

carpet replacement, can impeach Mr. Favre for doing the same thing. 

d. Mr. Favre Appropriately Accounted for the Costs of Debris 

Removal 

The Favre Report properly took into account the availability of free debris removal 

services after Hurricane Katrina in calculating the appropriate cost for debris removal. 

State Farm also argues that Favre decreased costs for debris removal “using to [sic] no 

apparent methodology.”  Def. Mem. at 15.  Again, however, that change results from the 
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different assignment Favre undertook in the McIntosh report.  There, he was asked to account for 

the costs of all debris removal.  Here, however, he accounted for the fact that FEMA provided 

free debris removal services in areas affected by Hurricane Katrina.  Mr. Favre’s decision in the 

McIntosh report might reasonably have been questioned by State Farm in that case (although it 

chose not to take his deposition in McIntosh, where it could have asked him that question).  But 

State Farm cannot reasonably criticize Mr. Favre here for excluding most of the “cost” for a 

service that was available free of charge. 

e. Mr. Favre Appropriately Accounted for the Costs of Electrical 

Wiring 

The Favre Report provided the reasonable costs to repair actual flood damage to the 

electrical wiring, rather than using the entire cost to rewire the house. 

State Farm takes issue with Mr. Favre’s decision not to assign a cost for the total removal 

and replacement of electrical wiring.  As noted, however, Mr. Favre’s prior report calculated the 

total cost to rebuild the McIntosh home.  Since the home suffered total structural failure due to 

wind hours before the storm surge arrived, see Expert Report of Dr. Ralph Sinno (the “Sinno 

Report”), filed with the Court at docket entry [279], that calculation was appropriate.  Here, in 

contrast, Mr. Favre appropriately considered the necessary repairs that would have been required 

by flood damage.  Total removal and replacement of all electrical wiring was not justified by the 

actual flood damage, and Mr. Favre appropriately accounted for the actual costs for electrical 

wiring and outlets.  See, e.g., Favre Report at Flood-A 2-15.  Those specific amounts were not 

included in his initial McIntosh report.  See Ex. K to Def. Mot.   
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f. Mr. Favre Appropriately Accounted for Appliances 

The Favre Report took into account the appliances that actually would have been 

damaged by the 2.1 feet of water that entered the McIntosh home, although he has changed his 

methodology regarding refrigerators in the two years since he wrote his McIntosh report. 

State Farm argues that Mr. Favre inappropriately omitted appliances from his report.  But 

most of the appliances it cites, such as the cooktop, oven, microwave, garbage disposal, and one 

of the water heaters would not have been required replacement in a house that received just 2.1 

feet of water damage.  Mr. Favre’s methodology is thus apparent: only items actually damaged 

by flooding should be replaced under a flood policy.  The refrigerator, a moveable item that can 

be taken out of the house, was appropriately excluded from costs attributed to structural damage.  

Mr. Favre knows and will agree that his decision on the McIntosh refrigerator differs from some 

of his past testimony; he made that change (as he has in other assessments on other properties) 

based on arguments that State Farm itself has advanced in refusing to pay for refrigerators.  

Again, the trier of fact will be allowed to decide whether arguments it itself has adopted can 

effectively impeach Mr. Favre’s testimony. 

g. Mr. Favre Appropriately Used the Xactimate Software 

Mr. Favre appropriately used his experience with Xactimate software to produce a 

detailed price report for every item in the McIntosh home that needed to be replaced.   

State Farm attacks Mr. Favre’s use of Xactimate, arguing that he “conceal[ed] critical 

steps in his methodology.”  Def. Mem. at 16.  But the Favre Report identifies the software he 

used (Xactimate), the price guide (MSGU5F5C), the dimensions of every room, the contents 

therein, and every cost for every item and labor charge.  Mr. Favre has not “camoflauged his 

discretion,” Def. Mem. at 16; he has provided a completely transparent report with every element 
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explicitly listed.  What State Farm actually is attacking are his conclusions, not his methodology.  

It may do so on cross-examination, if it can find elements it believes are inconsistent.  It cannot 

exclude Mr. Favre’s testimony on that basis.  See Thompson, 255 F. Supp. 2d at 587. 

h. Mr. Favre Appropriately Accounted for Broken Water Pipes 

Mr. Favre, relying on Dr. Sinno’s work, noted that the wracking forces of wind acting on 

the McIntosh home led to wall damage and structural failure, including the broken water pipes.   

State Farm repeats statements by several experts that water forces can be more 

destructive than wind, but it takes that information out of context and improperly attempts to 

apply general statements to the specific facts presented by the McIntosh property.  As Dr. 

Fitzpatrick noted, “high winds . . . generally pose much less of a threat to structures than storm 

surge and wave action,” but that statement does not apply to situations in which the “surge” 

produces flooding of just two feet at its peak with no significant wave action.  See Relators’ 

Opposition to State Farm’s Motion to Exclude All Testimony by Dr. Patrick J. Fitzpatrick, 

Ph.D.,4 at 12-13.  State Farm’s Report improperly attempts to treat the rising waters as a tsunami-

like effect, even though FEMA noted that there was no wave action at the site.  As Dr. Sinno 

noted, wind was the likeliest cause of pipe breakage, and Mr. Favre has incorporated that finding 

into his analysis.  See Favre Report at 2.   

Again, if State Farm wishes to cross-examine Mr. Favre, it may do so.  It cannot exclude 

his testimony based solely on the opinions of its own experts and the misrepresented testimony 

of Dr. Fitzpatrick. 

                                                 
4 The Fitzpatrick Opposition is being filed concurrently with this Opposition, 
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3. Mr. Favre Appropriately Noted the Conflicts of Interest Presented By 

a Single Adjuster 

Mr. Favre noted the obvious conflicts of interest created by the use of a single adjuster to 

adjust both homeowners’ and flood claims; the fact that a single adjuster is mandated does not 

reduce those conflicts.  And for that reason, Mr. Favre properly noted that the application of the  

appropriate standard of care would have required State Farm to use competent engineers and 

accept their conclusions. 

State Farm correctly notes that a single adjuster is mandated by the NFIP.  Def. Mem. at 

19. But that mandate does not eliminate the natural conflicts of interest that arise when State 

Farm’s employees and retainers are tasked with disbursing both the government’s money and 

State Farm’s money.  Indeed, this case highlights that conflict. 

As part of an effort to remedy that conflict, Mr. Favre notes that independent engineering 

companies should be used.  State Farm argues that testimony from Kerri Rigsby demonstrates 

that an engineer was not needed, but State Farm’s failure to ensure that its adjusters were 

properly trained does not reflect on Mr. Favre.  Kerri Rigsby believed that the McIntosh home 

received five feet of flood water, even though the objective evidence shows that only 2.1 feet of 

water hit the house, because State Farm told her that Katrina was a “water storm” and failed to 

properly train her.  Accordingly, the errors in her prior testimony support Mr. Favre’s opinion an 

preclude State Farm’s attempt to preclude it.. 

4. Mr. Favre’s Conclusions are Relevant and Material 

State Farm claims that Mr. Favre’s conclusions are of no import because it is not 

probative of whether State Farm made a “‘knowingly’ false or fraudulent” claim.  See Def. Mem. 

at 3.  As this Court is well aware through the numerous pleadings in this case, the standards of 

the False Claim Act can be met, not just through actual “knowledge,” but if State Farm “(1) has 
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actual knowledge of the information; (2) acts in deliberate ignorance of the truth or falsity of the 

information; or (3) acts in reckless disregard of the truth or falsity of the information.” 31 U.S.C. 

§ 3729(b) (emphasis added). 

Under Rule 401, the Relators need only to prove that the proffered testimony has “any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable . . . .”  Fed. R. Evid. 401 (emphasis added).  “The standard 

for relevance is a liberal one.”  Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 357 (5th Cir. 

1995).  As an initial matter, the Relators must prove that the damage to the home caused by 

water, if any, was less than $250,000.  Mr. Favre’s report directly addresses that subject.  

Furthermore, the measurement of damages resulting from State Farm’s false claim 

necessarily is linked to differences between the flood claim State Farm made and the amount of 

flood damage it could appropriately have claimed, if any.  State Farm’s attempts to rely on the 

claim that the McIntosh house in fact experienced at least $250,000 in flood damage directly 

depends upon its acknowledgement of this measure of damages.  So, State Farm itself has 

attempted to rely upon evidence as to the actual flood damage.  Such evidence is unquestionably 

relevant. 

 

* * * 
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III. CONCLUSION 

For the foregoing reasons, the Relators respectfully request that this Court deny State 

Farm’s motion to exclude Mr. Favre’s testimony. 

This 20th day of May, 2009. 

 

Respectfully submitted, 

 
      /s/ C. Maison Heidelberg    
      C. MAISON HEIDELBERG, MB #9559 
      GINNY Y. KENNEDY, MB #102199 
 
      OF COUNSEL: 
      MAISON HEIDELBERG P.A. 
      795 Woodlands Parkway, Suite 220 
      Ridgeland, Mississippi  39157 
      Phone No.  (601) 351-3333 
      Fax No.  (601) 956-2900 
 
      August J. Matteis, Jr. (admitted pro hac vice) 
      Craig J. Litherland (admitted pro hac vice) 
      Benjamin Davidson (admitted pro hac vice) 
      GILBERT OSHINSKY LLP 
      1100 New York Avenue NW 
      Suite 700 
      Washington, DC 20005 
      Phone No. (202) 772-2200 
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Emerson Barney Robinson, III, Esq. 
Jeffrey A. Walker, Esq. 
BUTLER, SNOW, O’MARA,  
   STEVENS & CANNADA, PLLC 
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