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Cori and Kerri Rigsby (“Relators” or the “Rigsbys”), through undersigned counsel, 

respectfully submit this opposition to Motion to Exclude All Testimony by the Rigsbys’ Expert 

Witness Keith Blackwell, Ph.D (docket entry [296]) filed by State Farm Fire & Casualty 

Company (“State Farm”). 

I. PRELIMINARY STATEMENT 

State Farm engaged in a complex scheme to defraud the government by over-billing the 

National Flood Insurance Program (NFIP) in the wake of Hurricane Katrina.  State Farm has 

denied this fact by claiming that the charges it allocated to the federal government under the 

NFIP were properly attributable to flood damage.  The Rigsbys have proffered the testimony of 

Dr. Keith Blackwell (“Dr. Blackwell”) to describe the scope and nature of the destructive 

meteorological forces that impacted the McIntosh property during Hurricane Katrina.  Dr. 

Blackwell does not attempt to describe the effects of those forces on the property; Relators have 

presented expert reports from a structural engineer – Dr. Ralph Sinno – and a building contractor 

and insurance adjuster – Mr. David Favre – to describe the specific effects of those forces on the 

McIntosh property. 

State Farm has now attempted to exclude the testimony of Dr. Blackwell, arguing that he 

“offers no opinion on the degree of flood or wind damage to the McIntosh property[.]”  Def. 

State Farm’s Mem. in Support of Mot. to Exclude All Testimony by the Rigsbys’ Expert Witness 

Keith Blackwell, Ph.D. (the “Defendant’s Memorandum”) at 3.  State Farm also attacks Dr. 

Blackwell’s qualifications, the bases of his conclusions, his methodology, and the conclusions he 

reaches.  In doing so, however, State Farm misrepresents the subject of Dr. Blackwell’s 

testimony, his qualifications, the aid his testimony will provide to the finder of fact, and the 

sound scientific bases that formed it. 
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In response to the invalid arguments advanced by State Farm, Relators will show that Dr. 

Blackwell meets the requirements of Federal Rule of Evidence 702 and the standards for expert 

witnesses set forth by the Supreme Court because: (1) he is eminently qualified to provide an 

expert opinion regarding the timing and extent of the destructive meteorological forces that 

affected the McIntosh property; (2) his testimony is based upon sufficient facts and data; (3) his 

testimony is the product of reliable principles and methods; and (4) he has applied the principles 

and methods reliably to the facts of the case.  Accordingly, State Farm’s motion to exclude 

should be denied. 

II. ARGUMENT 

A. Standard of Admissibility For Expert Testimony 

“Trial courts have ‘wide discretion’ in deciding whether or not a particular witness 

qualifies as an expert under the Federal Rules of Evidence.”  Hidden Oaks Ltd. v. City of Austin, 

138 F.3d 1036, 1050 (5th Cir. 1998).  Federal Rule of Evidence 702 states: 

If scientific, technical, or other specialized knowledge will assist the trier 
of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise, if (1) 
the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied 
the principles and methods reliably to the facts of the case. 

Rule 702 codifies Daubert’s1 two-step inquiry requiring expert testimony to be “(1) scientific 

knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.”  

Daubert, 509 U.S. at 592. 

                                                 
1  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). 
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While the Court has “wide discretion” in determining the admissibility of expert 

testimony, “rejection of expert testimony is the exception rather than the rule.”  Fed. R. Evid. 

702 advisory committee’s note (2000).  Rule 702 “is not intended to provide an excuse for an 

automatic challenge to the testimony of every expert.”  Id. (citing Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 152 (1999), for the proposition that a court can “avoid unnecessary 

‘reliability’ proceedings in ordinary cases where the reliability of an expert’s methods is properly 

taken for granted . . .”).   

Relators bear the burden of proving the admissibility of Dr. Blackwell’s testimony, but 

they “do not have to demonstrate . . . that the assessments of their experts are correct.”  In re 

Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  They need only “demonstrate 

by a preponderance of evidence that their [expert’s] opinions are reliable. . . . The evidentiary 

requirement of reliability is lower than the merits standard of correctness.”  Id. 

Finally, the determination of this Court is not meant to “replace the traditional adversary 

system and the place of the jury within the system.”  Voth v. State Farm Fire & Cas. Ins. Co., 

No. 07-4393, 2009 WL 411459 at *3 (E.D. La. Feb. 17, 2009) (internal citation and quotation 

omitted).  When setting forth the Daubert test, the Supreme Court recognized that “[v]igorous 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means of attacking shaky but admissible evidence.”  

Daubert, 509 U.S. at 596.  The United States Court of Appeals for the Fifth Circuit also has 

recognized that cross-examination is the appropriate place to challenge the bases of an expert’s 

opinion in finding that a district court must defer to “the jury’s role as the proper arbiter of 

disputes between conflicting opinions.  As a general rule, questions relating to the bases and 

sources of an expert’s opinion affect the weight to be assigned that opinion rather than its 
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admissibility and should be left for the jury’s consideration.”  United States v. 14.38 Acres of 

Land, More or Less Sit. in Leflore County, Miss., 80 F.3d 1074, 1077 (5th Cir. 1996) (hereinafter 

14.38 Acres of Land). 

B. Kerri Rigsby’s Deposition Testimony Does Not Preclude Dr. Blackwell’s 

Analysis 

As a threshold matter, State Farm argues that statements made by Kerri Rigsby in a 

deposition demonstrate that it lacked the scienter necessary to commit fraud.  State Farm’s Mem. 

in Support of Mot. to Exclude All Testimony by Dr. Blackwell (the “Defendant’s 

Memorandum”) at 6 (citing U.S. ex rel Taylor-Vick v. Smith, 513 F.3d 228, 232 (5th Cir. 2008).  

Rigsby testified that, at the time of her initial inspection, she believed that the McIntosh home 

had sustained $250,000 in flood damage.  But she also testified that she had believed State 

Farm’s false instructions that all of the homes along the Gulf Coast had been damaged by water 

before Hurricane Katrina’s most destructive winds arrived.  See Depo. of K. Rigsby dated May 

1, 2007, at 239:16-240:7.2  She further testified that State Farm instructed its adjusters to hit the 

limits of flood policies, even if they had to inflate a home’s square footage or exaggerate a 

home’s damage to do so.  See id. at 150:21-24; 213:20-214:9.  Finally, she noted in the same 

deposition that she should not have approved the payment.  See id. at 238:6-17.  Essentially, 

State Farm’s argument is that, because it failed to train adjusters like Kerri Rigsby to correctly 

identify flood damage, it should be shielded from its own fraud.   

Kerri Rigsby’s testimony is just part of the evidence that State Farm acted intentionally or 

with reckless disregard for the truth when it submitted false flood insurance claims to the NFIP, 

                                                 
2 Pursuant to the Court’s order dated August 6, 2008 at docket entry [205], Relators are not attaching documents 
already on file with the Court. 
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evidence that the Fifth Circuit specifically held was lacking in Taylor-Vick.  513 F.3d at 232 

(court affirmed grant of summary judgment only because relators had not “adduced evidence 

which creates a genuine issue of material fact as to whether Defendants knowingly or recklessly 

cheated the government.”).  Accordingly, the trier of fact will need to determine the credibility of 

all of the evidence, including Dr. Blackwell’s report. 

C. Dr. Blackwell Meets the Requirements of Rule 702 

To meet the requirements of Rule 702, Dr. Blackwell must be qualified to testify, and his 

testimony must be (1) based upon sufficient facts or data; (2) the product of reliable principles 

and methods; and (3) rest on a reliable application of methods to facts of the case.  

Dr. Blackwell’s testimony meets all of these requirements. 

1. Dr. Blackwell is Eminently Qualified to Testify Regarding the 

Destructive Meteorological Forces That Acted On the McIntosh 

Property. 

State Farm states that Dr. Blackwell is unqualified to offer any opinion “on the cause or 

extent of damage to the McIntosh house.”  Def. Mem. at 3.  But that argument is totally 

irrelevant — Dr. Blackwell has never attempted to offer an opinion on the cause or extent of 

damage to the McIntosh house.  Dr. Blackwell has offered his expert opinion on the timing and 

extent of the destructive meteorological forces that occurred in the vicinity of the McIntosh 

property on August 29, 2005.  The “cause” and “extent” of damage at the McIntosh house is the 

proper purview of structural engineers and other professionals experienced in assessing damage 

such as Dr. Sinno and Mr. Favre.  Dr. Blackwell’s meteorological testimony is, in turn, directly 

relevant to that evidence.  Indeed, State Farm implicitly recognizes that fact; two of its own 

experts, Dr. Robert Dean and Dr. Kurtis Gurley, provided expert reports on similar subjects. 
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State Farm does not attack – and could not attack – Dr. Blackwell’s qualifications to offer 

expert meteorological opinion.  Dr. Blackwell is Associate Professor of Meteorology and a 

Hurricane Researcher at the Coastal Weather Research Center of the University of South 

Alabama.  See Curriculum Vitae of Dr. Keith Blackwell, attached to the Expert Report of Dr. 

Keith Blackwell dated April 17, 2009 (the “Blackwell Report”), filed with the Court at docket 

entry [279].  State Farm cannot, and does not, dispute the credentials or the expertise of Dr. 

Blackwell, who is a recognized expert on meteorological forces and hurricanes.  He has served 

as the Director of Meteorology and Assistant Professor of Meteorology at the United States Air 

Force Academy.  For more than eleven years, Dr. Blackwell has served as a consultant forecaster 

and hurricane analyst at the Coastal Weather Research Center in Mobile, Alabama.  Dr. 

Blackwell has taught courses on meteorology, climatology, and hurricanes at numerous 

institutions including University of South Alabama, the Air Force Academy, the University of 

Nebraska in Omaha, the Dauphin Island Sea Lab, and Embry-Riddle Aeronautical University.  

Dr. Blackwell is presently participating in a research project concerning coastal and inland 

hurricane monitoring and prediction awarded by the National Oceanic and Atmospheric 

Administration (NOAA).  Dr. Blackwell also participated in a research program assessing wind 

damage due to Hurricane Katrina funded by the National Science Foundation - Alabama.  Dr. 

Blackwell was one of five panelists invited to give testimony in September 2005 to the United 

States Senate Commerce, Science and Transportation Committee’s Disaster Prevention and 

Prediction Subcommittee concerning a review of hurricane forecasting in the wake of Hurricane 

Katrina.  He is the author of numerous peer review journal articles, as well as technical reports, 

conference papers and presentations.  In March 2007, Dr. Blackwell was the lead author of a 

presentation delivered at the US. Government’s 61st Inter-Departmental Hurricane Conference, 
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Office of the Federal Coordinator of Meteorology in New Orleans.  Dr. Blackwell’s presentation 

concerned “Double (Concentric) Eye-Walls in Hurricane Katrina at Landfall: A Key to the 

Storm’s Huge Size and Devastating Impact Over a Three State Coastal Regions.”  Dr. 

Blackwell’s research into collapsing precipitation cores in hurricanes at landfall has been 

published in presentations to the American Meteorological Society’s 270 Conference on 

Hurricanes in 2006 and after presentations given to the 60th Inter-Departmental Hurricane 

Conference, also in 2006.  Dr. Blackwell has extensive training and experience as to the proper 

and valid scientific methodology to be utilized in reaching reliable conclusions respecting 

meteorological events.  He is a preeminent researcher and hurricane analyst who is well-qualified 

to assist this Court in matters respecting meteorological events during Hurricane Katrina. 

2. Dr. Blackwell’s Report Is Based on Sufficient Facts and Data 

Dr. Blackwell’s report is based on reliable data gathered during Hurricane Katrina 

Hurricane Research Divisions’ Satellite images, National Weather Service radar and Doppler 

radar, airborne radar (from the Hurricane Research Division), dropsonde data, buoy data, and an 

Ingalls Shipyards’ anemometer, as well as the Hurricane Research Division’s H*Wind analysis.  

See Blackwell Report at 41-42 

a. The Facts And Data On Which Dr. Blackwell Based His 

Opinions Are Sound 

State Farm argues that Dr. Blackwell’s site-specific opinions are based upon an 

unreasonably limited universe of data.  In essence, State Farm attempts to define for Dr. 

Blackwell what data he can use.  But Dr. Blackwell’s report lists all of the data sources he 

consulted, including: 

1. National Weather Service WSR-88D Doppler Radar Archive Level II and Level 
III data 
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2. National Weather Service Tornado Warnings (WFUS-5) for 28 and 29 August 
2005 

3. National Hurricane Center’s Post Storm Report on Hurricane Katrina 

4. NOAA’s Hurricane Research Division data archives (including H* WINDS) 

5. NOAA and United States Air Force (USAF) Hurricane Reconnaissance Data 
(including dropsonde data) 

6. NOAA satellite imagery, post-processed by various agencies as the Naval 
Research Laboratory (see NRL DVD) and NESDIS 

7. MIMIC Microwave Satellite Imagery from CIMSS 

8. Land-based surface observations from government and private sources for the 
Southeast Louisiana, Mississippi, and Alabama coasts 

9. Model Hindcast of Hurricane Katrina Storm Surge (CNMOC, Stennis Space 
Center, MS) 

10. Buoy reports from the National Data Buoy Center 

11. U.S. Army Corps of Engineers Interagency Performance Evaluation Task Force 
(IPET) Report 

12. FEMA Hurricane Katrina Surge Inundation and Advisory Base Flood Elevation 
Maps for Harrison County, MS 

13. FEMA Final Coastal and Riverine High Water Mark Collection for Hurricane 
Katrina in Mississippi, March 14, 2006 (Final) 

Blackwell Report at 41-42. 

That list includes practically every source of data available not only to Dr. Blackwell but 

to State Farm’s own experts in this case.  State Farm’s motion does not acknowledge the fact that 

various experts can and do place varying degrees of value or weight on any particular piece of 

data.   

In particular, State Farm asserts that Dr. Blackwell “rejects” wind data of Hurricane 

Katrina as reflected by the “H*Wind” product.  Def. Mem. at 10.  This both oversimplifies and 
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mischaracterizes Dr. Blackwell’s consideration of H*Wind.  H*Wind is an experimental 

modeling product developed by Dr. Mark Powell and other scientists at the Hurricane Research 

Division that creates a generalized reconstruction of a hurricane’s wind field based on an 

amalgamation of data taken once every three hours during the course of a hurricane.  State 

Farm’s statement that Dr. Blackwell “rejects” the H*Wind product is incorrect; he rejects neither 

the product in its entirety nor the surface wind measurements on which it is in part based.  As he 

explained in his report and his deposition in the McIntosh case, see Depo. of Keith Blackwell 

dated Oct. 1, 2007 in McIntosh v. State Farm (the “Blackwell Deposition”), Dr. Blackwell 

considered but ultimately limited his use of the H*Wind product based primarily on the fact that 

the product cannot precisely model “double eyewall” storms like Hurricane Katrina.3  

Accordingly, Dr. Blackwell appropriately accounted for the limitations of the H*Wind data set in 

deriving his conclusions.   

State Farm further argues that Dr. Blackwell “disregards” ground-level wind speed 

measurements taken at Keesler Air Force Base.  Def. Mem. at 10.  That argument improperly 

attacks Dr. Blackwell’s methodology.  In his deposition, Dr. Blackwell testified that he 

considered the data from Keesler to be suspect.  Blackwell Depo. at 79:14-82:24.  He noted that 

the Keesler weather observing instruments displayed numerous problems shortly before they 

stopped functioning altogether.  For example, Dr. Blackwell testified that the equipment at 

Keesler was measuring clear skies at the same time that it was measuring heavy rainfall and that 

the pressure started rising dramatically even though the storm was still approaching.  See id. at 

                                                 
3 In addition, contrary to State Farms unfounded assertions that Dr. Blackwell did not consider conditions at the 
McIntosh property specifically, Dr. Blackwell specifically explained that he limited his reliance on the H*Wind data 
because is was an “overly smooth” product that cannot provide localized data.  See Blackwell Depo. at 158:2-4 (“I 
don’t believe [H*Wind] gives you the local accuracy you need to do an evaluation like this.”).  
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82:4-7.  At 9:00 a.m., as Hurricane Katrina’s peak winds approached, the equipment stopped 

recording weather data altogether.  In other words, the system failed even before it experienced 

the full brunt of the storm.  Dr. Blackwell testified that he read and analyzed the available 

information, but he largely discounted it because of the observed problems.  See id at 79:14-

82:24. 

State Farm also mischaracterizes the manner in which Dr. Blackwell attained his velocity 

opinions, urging the Court to believe that he relies erroneously “on instruments that do not 

measure weather forces on the ground” such as dropsonde and radar data.  Def. Mem. at 9.  

According to State Farm, Dr. Blackwell relied exclusively on his own wind profile, which is 

based entirely on radar and dropsonde measurements taken over water and 1,000 feet above 

ground, and as such has no meaningful connection to the weather conditions on the ground at the 

McIntosh residence.  See id.  But as indicated in his report, Dr. Blackwell actually relied on 

numerous data sources, including land observing platforms, marine surface observing platforms, 

satellites, research reconnaissance aircraft, dropsonde data, Stepped Frequency Microwave 

Radiometry (SFMR) and National Weather Service Doppler Radar data – the same variety of 

data sources that are relied upon by Dr. Mark Powell in creating his H*Wind model wind-fields.  

See Blackwell Report at 41-42; see also Mark Powell et al., Uncertainty in Hurricane Winds, 1-

11 (explaining that H*Winds is based on a collection of the same variety of measurement 

platforms listed above), available at http://ams.confex.com/ams/pdfpapers/76118.pdf (last visited 

May 19, 2009).  State Farm’s arguments to the contrary are unsupported and false. 
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b. Even Assuming Questions Remain Concerning The Facts 

Underlying Dr. Blackwell’s Conclusions, Dr. Blackwell’s 

Testimony Should Still Be Allowed 

“When facts are in dispute, experts sometimes reach different conclusions based on 

competing versions of the facts.  The emphasis in the amendment on ‘sufficient facts or data’ is 

not intended to authorize a trial court to exclude an expert’s testimony on the ground that the 

court believes one version of the facts and not the other.”  Fed. R. Evid. 702 advisory 

committee’s note (2000).  Dr. Blackwell has provided documentation and support for every fact 

on which he has relied.  These facts were “sufficient” for him to make a conclusion.   

Furthermore, if there are “questions relating to the bases and sources” of Dr. Blackwell’s 

opinion, those questions go to the “weight to be assigned” to Dr. Blackwell’s opinion, not its 

admissibility.  See 14.38 Acres of Land, 80 F.3d at 1077.  The issue “should be left for the jury’s 

consideration” and should be allowed.  Id. 

c. Dr. Blackwell’s Principles and Methods are sound 

State Farm also provides a cursory attack on Dr. Blackwell’s methodology, arguing that 

he failed to disclose all of his calculations.  Def. Mem. at 11-12.  But that argument is not a basis 

to exclude Dr. Blackwell’s report.  If a party’s challenge “reveal[s] there are areas of [the 

expert’s] application of methodology that present real and potential problems regarding [the 

expert’s] ultimate credibility with the trier of fact . . .  these deficiencies go to the weight of the 

testimony, not the admissibility.”  Thompson v. Rook, 255 F. Supp. 2d 584, 587 (E.D. Tex. 

2001).  In short, when the Court assesses the arguments made for and against the admission of an 

expert, “[t]he court must not invade or supplant the adversarial system and right to jury trial.”  

Thompson, 255 F. Supp. 2d at 586. 
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State Farm also criticizes Dr. Blackwell’s opinions on the timing of the storm surge.  

See Def. Mem. at 9.  Notably, State Farm does not argue that Dr. Blackwell’s opinions are 

inaccurate or incorrect.  Instead, it argues that Dr. Blackwell’s opinions are “mere lip service to 

the magnitude of the storm surge or the waves superimposed atop the surge[.]”  Id.  But Dr. 

Blackwell never addresses those points; his report notes that because of the double-eyewall 

nature of Hurricane Katrina, “strong hurricane-force winds began affecting the McIntosh 

property many hours before the center of the storm arrived on the Mississippi coast.”  Blackwell 

Report at 38.  Every expert in this case, including State Farm’s own experts, reached the same 

conclusion.  State Farm’s efforts to attack Dr. Blackwell’s methodology on a point he did not 

make, using his results that are indisputably accurate, cannot succeed. 

d. Dr. Blackwell’s Conclusions are Relevant and Material 

State Farm also claims that Dr. Blackwell’s conclusions are of no import because it is not 

probative of whether State Farm made a “‘knowingly’ false or fraudulent” claim.  See Def. Mem. 

at 2.  As this Court is well aware through the numerous pleadings in this case, the standards of 

the False Claim Act can be met, not just through actual “knowledge,” but if State Farm “(1) has 

actual knowledge of the information; (2) acts in deliberate ignorance of the truth or falsity of the 

information; or (3) acts in reckless disregard of the truth or falsity of the information.” 31 U.S.C. 

§ 3729(b) (emphasis added). 

Under Rule 401, the Relators need only to prove that the proffered testimony has “any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable . . . .”  Fed. R. Evid. 401 (emphasis added).  “The standard 

for relevance is a liberal one.”  Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 357 (5th 

Cir.1995).  As an initial matter, the Relators must prove that the damage to the home was caused 
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by wind rather than water before it can prove that State Farm knowingly, deliberately, or 

recklessly disregarded that finding.  Dr. Blackwell’s report and testimony serve as part of the 

basis for reports by Dr. Sinno and David Favre on that subject.   

Furthermore, the measurement of damages resulting from State Farm’s false claim 

necessarily is linked to differences between the flood claim State Farm made and the amount of 

flood damage it could appropriately have claimed, if any.  State Farm’s attempts to rely on the 

claim that the McIntosh house in fact experienced at least $250,000 in flood damage directly 

depends upon its acknowledgement of this measure of damages.  So, State Farm itself has 

attempted to rely upon evidence as to the actual flood damage.  Such evidence is unquestionably 

relevant. 

As there is a clear link between the proffered testimony and the Relators’ burden, Dr. 

Blackwell’s testimony should be allowed. 

 

* * * 
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III. CONCLUSION 

For all of the reasons discussed in this response, the motion to exclude Dr. Blackwell’s 

opinions and testimony should be denied. 
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