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Cori and Kerri Rigsby (“Relators” or the “Rigsbys”), through undersigned counsel, 

respectfully submit this opposition to Motion to Exclude All Testimony by the Rigsbys’ Expert 

Witness R. Ralph Sinno, Ph.D (docket entry [298]) filed by State Farm Fire & Casualty 

Company (“State Farm”) and joined by Forensic Analysis Engineering Corp. and Haag 

Engineering Co. 

I. PRELIMINARY STATEMENT 

State Farm engaged in a complex scheme to defraud the government by over-billing the 

National Flood Insurance Program (“NFIP”) in the wake of Hurricane Katrina.  State Farm has 

denied this scheme by claiming that the charges it allocated to the federal government under the 

NFIP were properly attributable to flood damage.  The Rigsbys have proffered the testimony of 

Dr. Ralph Sinno to show that damage to the McIntosh property – a property with damage 

allocated to the NFIP as flood damage – was caused by wind rather than flood, thereby negating 

State Farm’s denial. 

State Farm has now attempted to exclude the testimony of Dr. Sinno.  State Farm does so 

by attacking the bases of Dr. Sinno’s conclusions, his methodology, and the conclusions he 

reaches.  State Farm’s attempted impeachment of Dr. Sinno’s reliability, however, presents scant 

evidence from the record, and what it does present is taken out of context or flatly 

mischaracterized.  In its motion to exclude Dr. Sinno’s testimony, State Farm attempts to usurp 

the role of the fact-finder and consistently advances arguments that would only be proper on 

cross-examination, not a motion to exclude. 

In response to the invalid arguments advanced by State Farm, Relators will show that Dr. 

Sinno meets the requirements of Federal Rule of Evidence 702 and the standards for expert 

witnesses set forth by the Supreme Court because: (1) his testimony is based upon sufficient 



 3 

facts or data; (2) his testimony is the product of reliable principles and methods; and (3) he has 

applied the principles and methods reliably to the facts of the case.  Further, Relators will 

demonstrate that Dr. Sinno’s testimony is relevant.  Any arguments to the contrary should be 

rejected, and State Farm’s motion should be denied. 

II. ARGUMENT 

A. Standard of Admissibility For Expert Testimony 

“Trial courts have ‘wide discretion’ in deciding whether or not a particular witness 

qualifies as an expert under the Federal Rules of Evidence.”  Hidden Oaks Ltd. v. City of Austin, 

138 F.3d 1036, 1050 (5th Cir. 1998).  Federal Rule of Evidence 702 states: 

If scientific, technical, or other specialized knowledge will assist the trier 
of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise, if (1) 
the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied 
the principles and methods reliably to the facts of the case. 

Rule 702 codifies Daubert’s1 two-step inquiry requiring expert testimony to be “(1) scientific 

knowledge that (2) will assist the trier of fact to understand or determine a fact in issue.”  

Daubert, 509 U.S. at 592. 

While the Court has “wide discretion” in determining the admissibility of expert 

testimony, “rejection of expert testimony is the exception rather than the rule.”  Fed. R. Evid. 

702 advisory committee’s note (2000).  Rule 702 “is not intended to provide an excuse for an 

automatic challenge to the testimony of every expert.”  Id. (citing Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 152 (1999), for the proposition that a court can “avoid unnecessary 

                                                 
1  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). 
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‘reliability’ proceedings in ordinary cases where the reliability of an expert’s methods is properly 

taken for granted . . .”).   

Relators bear the burden of proving the admissibility of Dr. Sinno’s testimony, but they 

“do not have to demonstrate . . . that the assessments of their experts are correct.”  In re Paoli 

R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  They need only “demonstrate by a 

preponderance of evidence that their [expert’s] opinions are reliable. . . . The evidentiary 

requirement of reliability is lower than the merits standard of correctness.”  Id. 

Finally, the determination of this Court is not meant to “replace the traditional adversary 

system and the place of the jury within the system.”  Voth v. State Farm Fire & Cas. Ins. Co., 

No. 07-4393, 2009 WL 411459 at *3 (E.D. La. Feb. 17, 2009) (internal citation and quotation 

omitted).  When setting forth the Daubert test, the Supreme Court recognized that “[v]igorous 

cross-examination, presentation of contrary evidence, and careful instruction on the burden of 

proof are the traditional and appropriate means of attacking shaky but admissible evidence.”  

Daubert, 509 U.S. at 596.  The United States Court of Appeals for the Fifth Circuit also has 

recognized that cross-examination is the appropriate place to challenge the bases of an expert’s 

opinion in finding that a district court must defer to “the jury’s role as the proper arbiter of 

disputes between conflicting opinions.  As a general rule, questions relating to the bases and 

sources of an expert’s opinion affect the weight to be assigned that opinion rather than its 

admissibility and should be left for the jury’s consideration.”  United States v. 14.38 Acres of 

Land, More or Less Sit. in Leflore County, Miss., 80 F.3d 1074, 1077 (5th Cir. 1996) (hereinafter 

14.38 Acres of Land). 
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B. Kerri Rigsby’s Deposition Testimony Does Not Preclude Dr. Sinno’s Analysis 

As a threshold matter, State Farm argues that statements made by Kerri Rigsby in a 

deposition demonstrate that it lacked the scienter necessary to commit fraud.  State Farm’s Mem. 

in Support of Mot. to Exclude All Testimony by Dr. Sinno (the “Defendant’s Memorandum”) 

at 6 (citing U.S. ex rel Taylor-Vick v. Smith, 513 F.3d 228, 232 (5th Cir. 2008).  Rigsby testified 

that, at the time of her initial inspection, she believed that the McIntosh home had sustained 

$250,000 in flood damage.  But she also testified that she had believed State Farm’s false 

instructions that all of the homes along the Gulf Coast had been damaged by water before 

Hurricane Katrina’s most destructive winds arrived.  See Depo. of K. Rigsby dated May 1, 2007, 

at 239:16-240:7.2  She further testified that State Farm instructed its adjusters to hit the limits of 

flood policies, even if they had to inflate a home’s square footage or exaggerate a home’s 

damage to do so.  See id. at 150:21-24; 213:20-214:9.  Finally, she noted in the same deposition 

that she should not have approved the payment.  See id. at 238:6-17.  Essentially, State Farm’s 

argument is that, because it failed to train adjusters like Kerri Rigsby to correctly identify flood 

damage, it should be shielded from its own fraud.   

Kerri Rigsby’s testimony is just part of the evidence that State Farm acted intentionally or 

with reckless disregard for the truth when it submitted false flood insurance claims to the NFIP, 

evidence that the Fifth Circuit specifically held was lacking in Taylor-Vick.  513 F.3d at 232 

(court affirmed grant of summary judgment only because relators had not “adduced evidence 

which creates a genuine issue of material fact as to whether Defendants knowingly or recklessly 

cheated the government.”).  Accordingly, the trier of fact will need to determine the credibility of 

all of the evidence, including Dr. Sinno’s report. 

                                                 
2 Pursuant to the Court’s order dated August 6, 2008 at docket entry [205], Relators are not attaching documents 

already on file with the Court. 
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C. Dr. Sinno Meets the Requirements of Rule 702 

To meet the requirements of Rule 702, Dr. Sinno’s testimony must be (1) based upon 

sufficient facts or data; (2) the product of reliable principles and methods; and (3) rest on a 

reliable application of methods to facts of the case.  Dr. Sinno’s testimony meets all of these 

requirements. 

1. Dr. Sinno’s Testimony Is Based on Sufficient Facts and Data 

Dr. Sinno’s testimony is based on: (1) photographs of the McIntosh house; (2) 

inspections he personally made of the McIntosh residence; (3) eye-witness observations of 

Hurricane Katrina; (4) reports of the necessary repaired required to the structure of the McIntosh 

house; (5) reports as to evidence of structural deformation that continued to occur at the 

McIntosh house after the storm subsided; (6) meteorological data gathered during Hurricane 

Katrina; (7) forty years of study of hurricanes’ high velocity wind and the impact of wind on 

structures; and (8) sixteen years of full-time research simulating the effects of hurricane wind 

forces on structures.  Indeed, Dr. Sinno’s credentials significantly exceed those of State Farm’s 

corresponding expert, Mark Watson, who has no advanced degrees, no special experience with 

hurricanes or the effects of hurricane-force winds, and was a pupil in Dr. Sinno’s engineering 

program at Mississippi State University.  See Expert Report of Mark Watson dated April 20, 

2009, filed with the Court at docket entry [275], at Appendix Five (listing education and work 

experience). 

a. The Bases For Dr. Sinno’s Opinions Are Sound 

Not withstanding Dr. Sinno’s personal inspections of the McIntosh property, State Farm 

still argues that his conclusions are based on faulty facts.  Specifically, State Farm claims that 
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Dr. Sinno was mistaken about the number of broken windows on the first floor of the McIntosh 

home, the damage exhibited by the roof, and whether the roof was “uplifted.” 

i. Most of the First Floor Windows Were Broken 

When observing the McIntosh house, Dr. Sinno noted that several of the first floor 

windows were broken.  See, e.g., Expert Report of Dr. Ralph Sinno, filed with the Court at 

docket entry [279], at 10 (“windows created open enclosure of the entire house after failure of 

the glass due to wind suction forces and direct pressures coupled by the impact of flying 

debris”); id. at 11 (noting “detachment and displacement of the blown out window”); Deposition 

of Dr. Ralph Sinno in McIntosh v. State Farm (the “Sinno Deposition”), at 35:2-36:9 (recalling 

that all but one or two of the ground floor windows were broken).  Pictures used by Dr. Sinno in 

his report bear out those observations.  See Sinno Report at 12 (figures 7, 8, and 9). 

Despite this evidence, State Farm claims that “multiple first floor windows” were intact 

following Hurricane Katrina and provides three photos to that effect.  But importantly, none of 

the windows shown in State Farm’s pictures are full-sized windows.  All are small or irregularly 

sized panes.  Dr. Sinno explained that these smaller windows are less likely to break and not 

located in structurally relevant areas:  “The span is very short, small baby windows.  They are 

not going to break as easy as the big windows.  That’s why I said from the beginning when you 

were talking about being transparent, this house is transparent as far as wind load is concerned.”  

Sinno Dep. 43:8-12.  Dr. Sinno further recognized that not all of the windows would be 

destroyed, as “the windows . . . got severe but localized wind damage.”  Sinno Report at 19. 

State Farm then claims that the ground-floor windows were broken by water forces or 

floating debris and tries to support this hypothesis by referring to the unbroken second-story 

windows that were subjected to wind but not storm surge and waves.  But Dr. Sinno considered 
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and rejected the possibility that the damage was caused by water action due to the timing of the 

winds and the documented effects of such winds on large windows.  See, infra, at II.B.2.a.  

Finally, Dr. Sinno accounted for the second-story windows by noting that they were additional 

“little baby windows” with a span too short to be broken; were under direct wind pressure that 

was less severe than the suction that affected many of the larger downstairs windows; and were 

secured by shutters, all of which made them far less likely to break.  See Sinno Dep. 42:20-44:8.  

Thus, Dr. Sinno’s observation about broken windows remains a sound basis for his conclusions. 

ii. The Roof Of The McIntosh House Was Damaged 

Dr. Sinno opined that the high winds of Hurricane Katrina caused substantial roof 

damage.  Dr. Sinno observed, first-hand, areas of roof missing shingles, see Sinno Report at 5-6; 

Sinno Dep. at 49:13-14; penetrated with debris, see Sinno Report at 7 (figure 6); and covered 

with blue roof tarps indicative of additional damage underneath.  Sinno Dep. at 49:15-17.  He 

observed the water damage inside the house caused by the damage to the roof, including a near-

total devastation of the ceiling above the first floor that could only have been caused by wind and 

wind-driven rain.  See Sinno Report at 12 (figures 11, 12).  Dr. Sinno explained at his deposition 

that this damage is what he meant by “open roof:” 

Q.  “The internal structure of the house was severely damaged by this 
open harsh wind environment and the open roof for rainwater to enter the 
attic and destroy the false ceiling and the interior partitions of the house.”  
You refer there to -- you use the phrase “open roof.”  What do you mean 
by that? 

A.  Oh, there was some penetration of the roof.  There was some damage 
to the roof.  There were shingles blown out.  There was some rainwater 
gone through the roof and damaged the false ceiling and damaged the 
second floor and went all the way down to the first floor.  And this is all 
reports, not only my report.  Even your reports talk about damage on the 
roof. 
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Sinno Dep. at 83:18-84:5.  Dr. Sinno’s observation and explanation of the roof damage is a 

sound basis for his ultimate conclusions. 

iii. There Was Uplift of the McIntosh Roof 

State Farm next claims that there was no “uplift” of the roof and that any mention of 

uplift would be misleading.  Def. Mem. of 14.  State Farm mistakes a common meaning for 

uplift, i.e. “detached,” see id., with the engineering term of art used by Dr. Sinno; State Farm 

calls Dr. Sinno’s use of a recognized term of art “semantic gymnastics.”  But Dr. Sinno 

repeatedly noted that the engineering term “uplift” refers to the vertical forces acting on the roof 

in excess of the roof’s dead-weight load and does not mean “detached.”  See Sinno Dep. at 

46:25-47:2; 47:23-48:2; 84:6-9. 

Further, Dr. Sinno went to great lengths to define and illustrate the engineering concept 

of uplift for State Farm.  He explained the concept in his report.  See Sinno Report at 6-7 (“[A] 

roof is considered to have been uplifted at any time the vertical forces are higher than the 

gravitational downward forces.”).  He explained the concept in his deposition.  Sinno Dep. at 

36:19-39:8.  He diagrammed the concept in his report, see Sinno Report at 5 (figures 2, 3), and 

gave a photographic representation of uplift in his deposition.  Sinno Dep. at 38:8-18 

(photograph attached as Ex. C thereto).  Finally, Dr. Sinno very clearly noted that the uplift 

forces on the roof cause roof failure:   

Uplift forces on the roof and suction on the sides and leeward walls of the 
house are by far the most destructive forces because they generally exceed 
all other forces and cause detachment to components from the structural 
framing.  In our case in question, the McIntosh residence (house), these 
pressures acted on both the external and internal surfaces of the envelope 
of the house . . . . Part of the roof plywood sheets were uplifted and blown 
open to cause severe rain and wind damage to the interior of the house.   

Sinno Report at 3 and 7.  See also supra at 7-8 (detailing the roof damage). 
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Given the very clear definition and explanations that Dr. Sinno gave, State Farm’s 

derogatory claim of “semantic gymnastics” represents a blatant mischaracterization, made even 

worse by its own conduct.  State Farm attempts to redefine “uplift” and criticizes Dr. Sinno for 

not defining the difference between “uplift forces” and “uplift failure.”  Yet State Farm does so 

without ever itself defining “uplift forces” or “uplift failure.”  Dr. Sinno very thoroughly 

explained his use of the concept of “uplift forces.”  If “uplift failure” is structural damage caused 

by “uplift forces,” Dr. Sinno has explained both were present.  Thus, Dr. Sinno’s explanation of 

uplift remains a valid basis for his conclusions. 

b. Even Assuming Questions Remain Concerning The Facts 

Underlying Dr. Sinno’s Conclusions, Dr. Sinno’s Testimony 

Should Still Be Allowed 

“When facts are in dispute, experts sometimes reach different conclusions based on 

competing versions of the facts. The emphasis in the amendment on ‘sufficient facts or data’ is 

not intended to authorize a trial court to exclude an expert’s testimony on the ground that the 

court believes one version of the facts and not the other.”  Fed. R. Evid. 702 advisory 

committee’s note (2000).  Dr. Sinno has provided documentation and support for every fact on 

which he has relied.  These facts were “sufficient” for him to make a conclusion.   

Furthermore, if there are “questions relating to the bases and sources” of Dr. Sinno’s 

opinion, those questions go to the “weight to be assigned” to Dr. Sinno’s opinion, not its 

admissibility.  See 14.38 Acres of Land, 80 F.3d at 1077.  The issue “should be left for the jury’s 

consideration” and should be allowed.  Id. 

2. Dr. Sinno’s Principles and Methods Are Sound 

The second inquiry that the court must make under Federal Rule of Evidence 702 is 

whether Dr. Sinno has based his conclusions on “reliable principles and methods.”  Dr. Sinno 
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summarized his methodology in his report, which relied on actual facts, observed data, and peer-

reviewed sources: 

This report is based upon my visits to the site and my inspections of the 
damages including some of the retrofitting made during repair and the 
evidences made available to me.  Only basic well known established wind 
engineering scientific facts that are related to hurricane Katrina will be 
used in this Report.  Refereed published research material on the subject 
of hurricane wind loadings and related damages to residential structures 
are also used.  No theoretical mathematical modeling or computer 
simulations based on assumed scenarios will be employed in this 
presentation.  All wind engineering data and the structural response 
presented in this report are based on either documented professional 
observations, field measurements, or refereed findings from physical 
situations in the field or full scale laboratory testing on structures and its 
response to hurricane forces. 

Sinno Report at 1; see also Sinno Dep. at 20:11-30:14 (describing the information he relied upon 

in making his conclusions).   

Notwithstanding the detailed explanation of his principles and methods, State Farm 

makes several attacks on the reliability of Dr. Sinno’s methodology.  State Farm claims that Dr. 

Sinno refused to exclude alternative causes in reaching his conclusions and “cherry-picked” the 

facts on which he relied; alleges that Dr. Sinno “employs his own private and idiosyncratic 

definitions” to describe his methods, the underlying facts, and his conclusions; and failed to 

disclose his calculations.  Each claim is false. 

a. Dr. Sinno Considered And Excluded Alternative Causes for 

the McIntosh Structural Damage And Did Not “Cherry-Pick” 

His Facts 

Dr. Sinno carefully considered and analyzed the possible cause of damage to the 

McIntosh home, providing a three-page section entitled “TIMING OF HURRICANE AND 

WATER SURGE VERSUS STRUCTURAL DAMAGES.”  Sinno Report at 19-22.  That 

analysis concluded that the home suffered structural failure hours before the storm surge arrived, 
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leaving nothing significant for the water to damage.  Yet State Farm still argues that Dr. Sinno 

“failed to rigorously address and rule out other likely alternative causes” or “thoroughly evaluate 

other causes.”  Def. Mem. at 8.  State Farm likewise claims that “Dr. Sinno ignores the 

likelihood that water forces or floating debris broke various first floor windows.”  These 

allegations are false. 

Dr. Sinno’s report documented the reasons why the structural damage to the house was 

caused by wind and not water.  He first noted that the catastrophic effects of the recorded wind 

speeds, which hit the McIntosh home with particular force because of the lack of obstructions in 

the direction of the strongest winds and the large open windows that allowed the storm to 

penetrate the envelope of the house and wrack its structure.  Dr. Sinno also noted that the 

documented level of water and the absence of wave action could not have caused structural 

failure: 

In order to cause structural damage to existing buildings in a storm surge 
there must be significant differential pressure applied by the water.  It is 
well accepted that water surge is a slow rising water at a maximum rate of 
less than one inch per minute and causes severe flooding around and 
inside residential homes.  Water surge can be a serious threat to the 
building’s curtain walls, interior partitions, and contents of a residential 
house if the house is severely inundated by the water surge.  However, 
damages from water surge occur after the peak high pressure differentials 
from winds have passed through the house.  To evaluate the total water 
surge as a hydrostatic pressure behind a wall barrier is a fatal error by any 
engineer.   

For the McIntosh residence the water surge exceeded the ground level 
around the house.  The back porch of the house itself was raised 4 feet 
above the ground, and the water surge at its peak reached 2-3 feet above 
the level of the ground slab.  The McIntosh residence is 4 miles away from 
the sea shore, and the Big Lake water front is a confined water with a 
restrained openings to the Iberville Bay.  Thus, there are physical 

restrictions on water velocity and transportation with no wave action 

other than localized turbulence from the wind forces that were 

impacting the McIntosh residence at that same time. 
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 The unfortunate mistake made by most assessments of hurricane 
damages after a water surge is the isolation of rising water from the high 
velocity wind forces that are driving the water surge.  Damages from wind 
occur before the water surge and these damages are usually distorted by 
the follow-up water surge.  Structural failures by wind loading leave 

structural elements and related parts such as architectural finishes 

unstable and easy to wash out by the water surge.  But, the fact 

remains that these elements failed first by excessive wind forces.  

Sinno Report at 21-22 (emphasis added).  State Farm’s argument relies on its own experts’ 

calculations of the water forces involved.  But as Dr. Sinno noted, those calculations are fatally 

flawed because they assume the water hit the home like a tsunami, rather than slowly flooding 

the home.3  

Further, Relators are not required to show that Dr. Sinno’s opinion is right or the only 

possibility of damage.  “[T]hey only have to demonstrate by a preponderance of evidence that 

their [expert’s] opinions are reliable. . . . The evidentiary requirement of reliability is lower than 

the merits standard of correctness.”  In re Paoli R.R. Yard PCB Litigation, 35 F.3d at 744.  The 

advisory committee that commented on Rule 702 even recognized that the facts of a situation 

could give rise to multiple expert opinions: “experts sometimes reach different conclusions based 

on competing versions of the facts.”  Fed. R. Evid. 702 advisory committee’s note (2000).  The 

Court’s only concern, then, should be whether Dr. Sinno had “sufficient facts or data” on which 

to base his conclusions.  As the Relators have shown, he did. 

The argument that Dr. Sinno “cherry-picked” his facts is another extension of State 

Farm’s “failure to identify alternative causes” argument.  State Farm argues that Dr. Sinno 

                                                 
3 In addition, State Farm’s experts relied on a fictitious five-foot water line contradicted by objective data provided 

by FEMA.  See Watson Report at 13 (assuming that five feet of water flooded the house); Report of Robert Dean 

dated April 20, 2009 at 5 and 11 (noting water height of 18.6 feet and home level of 16.5 feet); Final Coastal and 

Riverine High Water Mark Collection for Hurricane Katrina in Mississippi, available at 

http://www.fema.gov/pdf/hazard/flood/recoverydata/katrina/katrina_ms_hwm_public.pdf (last visited May 19, 

2009) at 20 and B-10 (noting that water line at site of McIntosh home was “surge-only” water with no wave action 

present). 
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ignored the fact that the water surge may have caused washout.  That argument is incorrect.  Dr. 

Sinno acknowledged that water did infiltrate the house and “can be a serious threat to the 

building’s curtain walls, interior partitions, and contents of a residential house if the house is 

severely inundated by the water surge.”  Sinno Report at 21.  In his report, he noted that “[t]he 

water surge could have added to the damages of some partitions on the lower level and moved 

personal belongings and destroyed some furniture that were already damaged by wind forces.”  

And he acknowledged, in his deposition, that the washout did affect the property: 

Q.  Okay.  Does it appear to you now that the steps are still there? 

A.  It looks like they were washed out.  That’s what I’m talking about.  
The water washed out, washed them out. 

Sinno Dep. at 130:9-13.  Washout in a home already devastated by wind would have distorted 

the damage already caused by the wind, but it could not have inflicted significant additional 

damage on a home that had already suffered structural failure.  See Sinno Report at 21-22. 

State Farm further claims that Dr. Sinno did not “include facts and photographs that 

refute – or falsify – his theories.”  Def. Mem. at 15.  Yet State Farm itself identified pictures 

from Dr. Sinno where items remain on the shelves and windows remain unbroken.  Def. Mem. at 

9, 10.  Nor did Dr. Sinno ignore the presence of items still on the shelves and fans and 

chandeliers still hanging in the home: 

 Q.  (Ms. Sanders) Do you know -- do you remember whether you noticed 
any bookcases in the ground floor of the house when you visited the 
house? 

A.  Yes, I did. 

Q.  Were there any books on the shelves? 

A.  If they were protected, yes. 
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Q.  Protected how? 

A.  From the tunnelling [sic] effect. 

Q.  How -- how were they protected from the tunnelling [sic] effect? 

A.  If they are not in the passage of window to window where the wind is 
blowing from left to right and they are protected, that’s fine.  Because it 
will have high velocity wind there just streaking through, and this is on the 
side, so they will be still there. 

Q.  Okay.  This tunneling [sic] effect that you concluded had occurred, 
was that only on the ground floor? 

 A.  Yes.  Because that’s where the windows, left and right, are broken on 
the ground floor, yes. 

Sinno Dep. at 75:9-76:3. 

Finally, State Farm relies on nothing but its attorneys’ say-so that this damage would 

have occurred.  Opposing counsel claims that “chandeliers . . . would have swung violently, 

banging into the ceiling, and breaking the glass globes and the light bulbs.  Food would have 

been blown off the shelves of the pantry.  Clothing would have been tossed from the shelves.”  

Def. Mem. at 9.  Yet counsel offers no evidence that this is what should have happened.  The 

pantry, for example, was a small, enclosed space protected by an interior door, and Dr. Sinno 

noted that such spaces would not be affected by the wind forces that were wracking the house 

and causing structural failure.  Many of the chandeliers likewise were out of the direct path of the 

wind; State Farm does not attempt to claim that none of the chandeliers were broken, and the fact 

that some survived intact was precisely the expected result. 

Similarly, State Farm refers to “relevant scientific literature” for which Dr. Sinno did not 

acknowledge or account, see Def. Mem. at 15, yet fails to identify for Dr. Sinno, the Relators, or 

the Court the literature to which it is referring.  While it is accepted that an expert’s opinion 
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cannot be based on his ipse dixit, State Farm’s own ipse dixit is not a valid basis to challenge Dr. 

Sinno’s opinions. 

b. Dr. Sinno Uses Well-Defined and Customary Language 

State Farm takes issue with three words Dr. Sinno uses:  “damage,” “severe,” and 

“large.”  It is Dr. Sinno’s expert opinion that water infiltration did not cause any structural 

damage to the house, and he therefore declined to use the word “damage” in conjunction with the 

water infiltration.  He made this distinction clear during his deposition: 

Q.  (Mr. Canada)  Okay.  Now, you've limited your discussion of damage -
- because you have used that word, have you not? 

A.  Yes.  When it comes to wind loading, I talk about damage.  When it 
comes to water, I will not use the word damage.  I use washout. 

Sinno Dep. at 133:7-12.  Dr. Sinno did not, however, deny that water did infiltrate the McIntosh 

house and could have affected some of the belongings and some non-structural aspects of the 

house.  See, e.g., Sinno Dep. at 133:23-134:5 (washout to the steps is not structural damage); 

134:6-9 (washout may have affected appliances).  This is the concept behind his use of the word 

“washout.”   

State Farm next takes issue with the words “severe” damage and “large” holes when 

talking about the roof damage.  Importantly, State Farm does not deny that there are holes in the 

roof or that there was shingle damage.4  Instead, it disagrees with the degree to which Dr. Sinno 

claimed that damage existed.  When facts are in dispute, the proper inquiry should be whether 

Dr. Sinno presented “sufficient” facts.  Again, as Dr. Sinno had observed the damage first-hand 

and had provided pictures to illustrate his claims, he had sufficient facts on which to make his 

                                                 
4  State Farm, in fact, cannot deny that there was roof damage.  They paid a substantial amount to the 

McIntoshes to have the roof repaired. 
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conclusions.  Further, as the Fifth Circuit has noted, “questions relating to the bases and sources 

of an expert’s opinion affect the weight to be assigned that opinion rather than its admissibility 

and should be left for the jury’s consideration.”  14.38 Acres of Land, 80 F.3d at 1077 (internal 

citation and quotation omitted).  This line of argument is appropriate for cross-examination of 

Dr. Sinno, not a motion to exclude to exclude his testimony. 

c. Dr. Sinno Properly Disclosed His Calculations 

Finally, State Farm claims that Dr. Sinno’s calculations were “undisclosed” and that he 

attempted to “obscure” the fact he did not disclose the calculations in the report.  These are 

patent falsehoods.  During his deposition, Dr. Sinno disclosed that he used a formula readily 

available in the ASCE-7 (a reference guide published by the American Society of Civil 

Engineers).  Sinno Dep. at 114:16-18.  He identified the formula and gave a sample of his 

calculations and explained the variables he used.  He either provided the variables in his report or 

made them available through the ASCE-7.  Sinno Dep. at 113:25-117:6.  Further, Dr. Sinno 

readily admitted that he included a sample calculation in his report instead of including all of his 

calculations.  Sinno Dep. at 114:11-18.  He did not, as State Farm alleges, attempt to “obscure” 

this fact. 

State Farm provides a transcript from Fowler v. State Farm Fire & Cas. Co., No. 

1:06CV00489-HSO-RHW, to support its argument that Dr. Sinno’s testimony should be 

excluded.  In Fowler, the proffered expert was using calculations from other cases and not 

applying them to the facts of Fowler.  Dr. Sinno’s calculations were not from other cases, but 

were, instead, from the ASCE-7 – a publication commonly relied upon by experts in his field, as 

well as State Farm’s own experts.  See, e.g., Watson Report at 13, 15-17, and 20.  In contrast to 

Fowler, Dr. Sinno applied the calculations to the McIntosh house.  Further, Dr. Sinno did not do 
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the calculations “in his mind” or fail to disclose, in his report, the information that he used to do 

his calculations.  On the contrary, he identified the computer modeling software he used and 

fully disclosed the information and variables he relied upon to reach his conclusions.  Finally, the 

proffered expert in Fowler failed to disclose the facts or data his opinions were based upon; used 

an improper valuation technique; and, in his report, offered nothing but his subjective opinions.  

See Fowler Tr. at 4 and 7.  In other words, there were several reasons Judge Ozerden excluded 

the Fowler expert, none of which apply here.   

Dr. Sinno’s work stands in stark contrast to that performed by the Fowler expert.  Dr. 

Sinno fully disclosed the facts upon which he relied and offered much more than subjective 

opinions.  Additionally, although his opinion on valuation has not been attacked by State Farm, 

Dr. Sinno admitted the constraints of his expertise by indicating that he could not place a dollar 

amount on the damages suffered by the McIntosh house.  See Sinno Report at 24 (“It is difficult 

to estimate the cost for the structural repairs that needed to be done . . . .”).  He left that work to 

an expert in that field, David Favre.  Dr. Sinno’s report is clear, the facts and calculations on 

which it relies were fully disclosed, and Dr. Sinno was forthcoming with the restrictions of his 

expertise.   

3. Dr. Sinno’s Conclusions Rest On A Reliable Application Of His 

Principles And Methods To The Facts of This Case 

Relators have shown that Dr. Sinno relied on sufficient facts and had sound methodology.  

Nevertheless, State Farm attacks the conclusions that Dr. Sinno reaches.  These arguments are 

per se impermissible under a Daubert / Rule 702 inquiry: “[t]he focus, of course, must be solely 

on principles and methodology, not on the conclusions that they generate.”  Daubert, 509 U.S. 

at 595 (emphasis added).  Relators do not expect State Farm to like Dr. Sinno’s conclusions, and 
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they have every right to challenge them on cross-examination.  But State Farm, rather than wait 

for that opportunity, attacks three conclusions that Dr. Sinno reaches, arguing that: (1) wind 

causing damage to brick is an unsound theory; (2) wind did not damage the water and gas lines; 

and (3) the C&C (“components and cladding”) did not fail due to wind.  While a motion to 

exclude clearly is an improper forum for attacking Dr. Sinno’s conclusions, see id., Relators 

address each of these arguments in turn. 

a. Dr. Sinno Properly Concluded That Wind Can Cause Damage 

To Brick Columns, Water Lines, And Gas Lines 

State Farm attacks two conclusions that Dr. Sinno reaches about damage that the wind 

caused to the structure of the house.  Dr. Sinno opines that: 

The entire structural framing of the house shifted away and deflected from 
its original location causing separation from encased brick columns.5  
Horizontal shear cracking was evident in these columns, see Figure 16 for 
a typical shear failure.  The excessive structural deformation of the 
McIntosh house was a very serious failure mainly because it left the house 
structurally unstable and it was very difficult to repair with confidence.  
Such structural stability failures are usually not clearly visible until you 
start to expose the structure or elements and do the serious repair work. 

 Another evidence of the horizontal shear failure of the McIntosh 
structural framing can be found in the fact that water pipes got burst and 
gas lines were found leaking after hurricane Katrina.  This bursting was 
confirmed by the owner.  Such service pipes and gas lines are usually 
fixed and attached to the structural elements of the house.  The McIntosh 
house can only exhibit this severe horizontal structural deformation from 
horizontal forces applied high above the ground.  The relatively well 
framed second floor provided the exposed areas for this direct force.  The 
above ground horizontal force from the wind induced a force couple, 
moment, that assisted in causing the structural failure and deformation.  In 
addition, the owners reported that cracking and signs of failure in the dry 

                                                 
5  State Farm attempts to cast doubt on Dr. Sinno’s thoroughness by reminding the Court that these columns 

are not “brick columns,” but are, instead, columns encased by a brick veneer.  By using the phrase “encased brick 

column,” Dr. Sinno acknowledges that the column was composed of brick veneer.  Further, during deposition, State 

Farm’s counsel used the term “brick veneer” several times when referring to this column, and Dr. Sinno never took 

issue with counsel’s use of that term.  See Sinno Dep. 139:13-140:10. 
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walls of the second floor continued to appear for months after hurricane 
Katrina.  This is to be expected from structural failure because it is a 
progressive type of failure that caused instability to the structural framing 
of the house. 

Sinno Report at 17.  In other words, wind damage distorted the shape of the house and twisted its 

frame.  The columns, which were a part of the frame, cracked as a result of the twisting.  The 

pipes attached to the frame likewise broke when the twisting occurred. 

State Farm claims that “there are several other more likely alternative causes” that may 

have cracked the brick column and offers its own expert’s report opining that the arbor frame 

collapse, storm sure, and/or wave action may have caused the crack in the column.  Def. Mem. at 

6-7.  State Farm claims that Dr. Sinno did not exclude these alternative causes when he 

concluded that wind damage to the structure of the house caused the cracking. 

Dr. Sinno did, in fact, consider alternative causes, as the Relators have demonstrated in 

their opposition.  See, supra, II.B.2.a.  In fact, during his deposition, Dr. Sinno explicitly 

considered whether the damage to the brick column could have been caused by storm surge or 

flood: 

Q.  (Mr. Canada) And -- and that kind of damage that is shown in 146 
could not possibly have been caused by either a storm surge or flood 
coming in and then ultimately going back out.  That’s your opinion. 

A.  Impos- -- impossible.  Impossible to get a 45-degree angle like that 
cracking at high level except you have forces up high in the roof pushing 
the house from east to west. 

Sinno Dep. at 145:21-146:3.  Moreover, the appropriate forum to attack the bases of Dr. Sinno’s 

conclusion is during cross examination, as the Fifth Circuit has held.  See 14.38 Acres of Land, 

80 F.3d at 1077 (“[Q]uestions relating to the bases and sources of an expert’s opinion affect the 

                                                 
6  The reference to “14” is to Figure 14 from Dr. Sinno’s report in the underlying McIntosh litigation.  That 

picture has been re-numbered as Figure 16 in the report responsive to this litigation. 
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weight to be assigned that opinion rather than its admissibility and should be left for the jury’s 

consideration.”). 

State Farms calls Dr. Sinno’s conclusion concerning the broken pipes a “post-hoc, 

propter-hoc” fallacy.  This is simply false.  Dr. Sinno had ample evidence that wind structurally 

damaged the house.  Based on that evidence and coupled with the knowledge that “structural 

failure and deformation” can cause these types of stationary fixtures to break, Dr. Sinno 

concluded that the wind caused the pipes to break.7 

Finally, in its attacks on Dr. Sinno’s conclusions about the brick and pipes, State Farm 

argues that water is a more likely cause for both the brick and wind damage.  This is precisely 

what the advisory committee envisioned in 2000 when it wrote that “experts sometimes reach 

different conclusions based on competing versions of the facts.”  Fed. R. Evid. 702 advisory 

committee’s note (2000).  Relators, moreover, need not prove now that their expert’s opinion is 

correct, only that it is reliable – a lower standard than correctness.  See In re Paoli R.R. Yard 

PCB Litigation, 35 F.3d at 744.  Relators have met and surpassed this burden. 

                                                 
7  State Farm grossly mischaracterizes Dr. Sinno’s deposition testimony when he said “water pipers [were] 

broken, and this could cause some damage, which is not my department.”  Dr. Sinno was indicating that the damage 

caused by the broken pipes, not what caused the pipes to break, was not his “department.”  In fact, opposing counsel 

was explicitly asking Dr. Sinno to identify types of damage that would not be structural, and therefore outside of his 

expertise: 

Q.  Okay.  Could there be other damages to the house that would not fall in either category [of 
primary or secondary structural damage]? 

A.  Yes, there could be.  In this case here, I recall them talking about some water pipes being 
broken, and this could cause some damage, which is not my department. 

 

Sinno Dep. at 17:13-18. 



 22 

b. State Farm Mischaracterizes Dr. Sinno’s Conclusions 

Concerning The C&C 

Dr. Sinno concluded that “failures of these C&C elements,” the individual components 

that enclose a house, “due to wind are very common and the McIntosh residence sustained these 

failures and it is not an exception.”  Sinno Report at 19.  He explained that this failure: 

degrade[s] the integrity and serviceability of the house, cause[s] 
unacceptable damage to the framing interior and to the contents.  For 
example, loss of windows in a house would not necessarily result in the 
collapse of the structure, but could prevent the house framing from 
functioning as a stable structure.  Failure in the C&C causes severe 
increase in the wind pressure differentials from the high velocity winds.  
This is common in wooden residential construction. 

Id. at 7.  Dr. Sinno concluded that the C&C failed, but did not determine whether this failure was 

“premature.” 

When asked at his deposition what he meant by “premature failure in the C&C,” Dr. 

Sinno explained: 

A.  I mean, when you have flying debris, a piece of rock, a piece of wood 
hit the glass, it will break.  Of course, through damage from just, like, 
vandalism, if somebody just hit it with a piece of rock, piece of wood.  So 
this is not really failure from actual pressure of suction or direct pressure 
from wind. 

Sinno Dep. at 61:2-7.  There is a clear distinction, then, between “premature failure in C&C” and 

“failure in C&C.”  The former is breakage or other penetration of the C&C by wind-driven 

debris; the latter is breakage or other penetration “from actual pressure of suction or direct 

pressure from wind.”  Id.  Dr. Sinno acknowledged that he had no evidence of “premature 

failure” and therefore refused to “speculate” on its occurrence except when pressed by counsel: 

Q.  (Ms. Sanders)  Okay.  But -- but whether or not you would 
characterize it as guess work or subject to proof, have you -- is it your 
opinion that there was, in fact, premature failure in C&C? 

. . . 
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THE WITNESS:  I have just answered that.  I have no proof that there 
were premature failure, but it’s easier to speculate because when you have 
high velocity wind, flying debris is common occurrence all the time. . . . 

. . .  

Q.  (Ms. Sanders)  Did you observe anything, either in person or in 
photographs, at the McIntosh residence specifically that caused you to 
conclude, based on your observations, that there had been premature 
failure in C&C? 

. . . 

THE WITNESS:  I did not say there were premature failure.  I said we 
speculate.  We guess.  We assume there is flying debris with a hurricane.  
With high velocity wind, there is flying debris, so there is a speculation, 
guess work, that this could have happened.  I did not see it.  I was not 
there.  I am not saying it happened.  I have no proof it happened, but I 
could speculate.  I could guess that it could have happened. 

Sinno Dep. at 59:10-60:22. 

State Farm characterizes this “speculation” as applying to the entirety of Dr. Sinno’s 

opinion concerning the C&C failure, when, in fact, he was referring only to the specific timing of 

the C&C failure caused by wind.  Dr. Sinno had evidence of C&C “failure from actual pressure 

of suction or direct pressure from wind” at the McIntosh home and an opinion about the extent of 

it – none of which State Farm challenges in its motion.  Dr. Sinno, therefore, should be allowed 

to testify about that opinion and the basis of it. 

D. Dr. Sinno’s Conclusions Are Relevant And Material 

State Farm claims that Dr. Sinno’s conclusions are of no import because they are not 

probative of whether State Farm made a “‘knowingly’ false or fraudulent” claim.  See Def. Mem. 

at 5.  As this Court is well aware through the numerous pleadings in this case, the standards of 

the False Claim Act can be met, not just through actual “knowledge,” but if State Farm “(1) has 

actual knowledge of the information; (2) acts in deliberate ignorance of the truth or falsity of the 
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information; or (3) acts in reckless disregard of the truth or falsity of the information.” 31 U.S.C. 

§ 3729(b) (emphasis added). 

Under Rule 401, the Relators need only to prove that the proffered testimony has “any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable . . . .”  Fed. R. Evid. 401 (emphasis added).  “The standard 

for relevance is a liberal one.”  Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 357 (5th Cir. 

1995).  As an initial matter, the Relators must prove that the damage to the home was caused by 

wind rather than water before it can prove that State Farm knowingly, deliberately, or recklessly 

disregarded that finding.   

Furthermore, the measurement of damages resulting from State Farm’s false claim 

necessarily is linked to differences between the flood claim State Farm made and the amount of 

flood damage it could appropriately have claimed, if any.  State Farm’s attempts to rely on the 

claim that the McIntosh house in fact experienced at least $250,000 in flood damage directly 

depends upon its acknowledgement of this actual measure of damages.  So, State Farm itself has 

attempted to rely upon evidence as to the actual flood damage.  Such evidence is unquestionably 

relevant. 

As there is a clear link between the proffered testimony and the Relators’ burden, Dr. 

Sinno’s testimony should be allowed. 

 

* * * 
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III. CONCLUSION 

For all of the reasons discussed in this response, the motion to exclude Dr. Sinno’s 

opinions and testimony should be denied. 
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