
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

 
UNITED STATES OF AMERICA,  ) 
      ) 
   Plaintiff,  ) 
      ) No. 09 CR 002-2   
 v.     ) Judge Glen H. Davidson 
      ) Magistrate Judge S. Allan Alexander 
BOBBY B. DELAUGHTER   ) 
      )     
   Defendant.  ) 
 

REBUTTAL IN SUPPORT OF DEFENDANT DELAUGHTER’S MOTION  
FOR PRETRIAL HEARING CONCERNING CO-CONSPIRATORS’ STATEMENTS 

 
 Defendant, BOBBY B. DELAUGHTER, by and through his attorneys, THOMAS 

ANTHONY DURKIN, JOHN D. CLINE, and LAWRENCE L. LITTLE, submits this 

rebuttal in support of his Motion for Pretrial Hearing Concerning Co-Conspirators’ Statements.  

 First and foremost, the government’s response completely ignores Judge DeLaughter’s 

well documented claim that the risk of mistrial in this case over the issue of co-conspirator 

declarations is substantial in light of the novelty and weakness of the government’s legal theories 

and evidence – which weakness was only magnified by the government’s quite revealing 

responses to the motions to dismiss conceding, among other things, that it was relying upon a 

mere negligence intent standard.1  Instead, the government would have the court believe that this 

case poses no concern to depart from what it claims is the “prevailing practice in this district;” 

i.e., without citation – “to carry a James motion with the case, making the necessary findings at 

an appropriate juncture, during the course of the trial.” Response, Govt. Resp., p. 3.   

                                                           
 1 See, E.g., G. Opp. Count One at 3 (Judge DeLaughter "knew or should have known" that Peters 
"was making money influencing him"); id. ("Judge Delaughter knew or should have know[n] that Ed 
Peters was not doing that free."); id. at 4 ("Delaughter also knew or should have known that Ed Peters 
wasn't working free."); G. Opp. Two-Four at 9 ("Given that course of conduct, Delaughter knew or should 
have known that Ed Peters, his close friend and political mentor, was not doing that for free."). 
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 In that undersigned counsel, Durkin and Cline, do not know the prevailing practices in 

this district, and the government fails to cite any legal authority for the proposition, counsel will 

obviously defer to the sound discretion of the trial court in this instance as James and its progeny 

dictate.  For what it is worth, however, in most every other district in which they have tried 

conspiracy cases in their combined sixty years of trial experience, neither can recall an instance 

in a serious conspiracy case where the government was not required to provide at least a written 

evidentiary proffer.   

 Further, and with no disrespect to the prevailing practices in this district, counsel would 

point out that the government’s response also totally ignores the exceptional circumstances 

raised by Judge DeLaughter’s motion that ought to take this case outside prevailing practices in 

any event.  As advanced previously, a mistrial over co-conspirator declarations would so 

economically prejudice Judge DeLaughter to effectively deny him his Sixth Amendment right to 

counsel of his choosing.  Again under the very unique facts of this case, this issue unto itself 

presents a very real and viable constitutional issue that should give this Court pause to follow the 

dangerous assurances of the government and not require a hearing or, at least, a written 

evidentiary proffer.  

 As mentioned in his initial pleading, Judge DeLaughter simply does not have the 

resources to afford a mistrial and pay private counsel to come back to Mississippi to try this case 

a second time.  In plain point of fact, he hardly has the resources to afford one trial, let alone two. 

Further, the fact that Judge DeLaughter has had to employ counsel from out of state, and incur 

the additional costs so related, was not intentional nor a slight to the Mississippi trial bar.  The 

reality was, however, that in light of Co-Defendant Dickie Scruggs widespread litigation 

throughout the state of Mississippi virtually the entire Northern District of Mississippi criminal 
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trial bar was conflicted in one way or another from representing Judge DeLaughter. Thus, 

prevailing practices or not, this case presents a very real instance where it is seriously submitted 

that this Court should follow the mandate of James and the cases cited in the initial motion and 

require, at a minimum, a written evidentiary proffer from the government.  No prejudice 

whatsoever could be said to inure to the government’s detriment, as is obvious from its very 

pleading.  

 

       Respectfully submitted, 

 
       /s/ Thomas Anthony Durkin                            
       THOMAS ANTHONY DURKIN,  
             
       /s/ John D. Cline 
       JOHN D. CLINE, 
 
       /s/ Lawrence L. Little                                       

LAWRENCE L. LITTLE, Attorneys for 
the Defendant, Bobby B. DeLaughter. 

 
        
 
DURKIN & ROBERTS 
53 West Jackson Boulevard, Suite 615 
Chicago, IL 60604 
(312) 913-9300 
tdurkin@durkinroberts.com 
 
JONES DAY 
555 California Street, 26th Floor 
San Francisco, CA 94104 
(415) 875-5812 
jcline@jonesday.com 
 
LAWRENCE L. LITTLE & ASSOCIATES, PA 
829 North Lamar Boulevard, Suite 6 
Oxford, Mississippi 38655 
(662) 236-9396 
larry@larrylittlelaw.com 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that the foregoing Rebuttal In Support Of Defendant DeLaughter’s 
Motion For Pretrial Hearing Concerning Co-Conspirators’ Statements was served on April 14, 
2009, in accordance with Fed.R.Crim.P.49, Fed.R.Civ.P.5, LR 5.5, and the General Order on 
Electronic Case Filing (ECF) pursuant to the district court’s system as to ECF filers. 
 

       
/s/ Thomas Anthony Durkin 
THOMAS ANTHONY DURKIN 
53 West Jackson Boulevard, Suite 615 
Chicago, IL 60604 
(312) 913-9300 
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