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I. INTRODUCTION 

Xactware and Symbility Solutions have filed briefs in support of their proposed 

constructions of the claims.  In its brief, Xactware has for the most part simply listed the 

proposed claim constructions previously provided to the court in the Joint Claim Construction 

Statement filed with the court on May 22, 2006 without much argument.  Thus, Symbility will 

only respond to a couple items here 

. 

II. REPLY TO XACTWARE’S PROPOSED CLAIM CONSTRUCTION 

A. Overview  

 A brief review of how the term “real-time” was introduced into both the ‘945 and ‘819 

patents is helpful.  First, the term “real-time” was not included in the initial submission of the 

application that matured into the ‘945 patent.  The term “real-time” was first introduced in an 

amendment to the claims after an interview with the Examiner.  Nothing is of record in the ‘945 

patent prosecution history that identifies where in the ‘945 patent that this term finds support.  

Nonetheless, the ‘945 patent issued only after the term “real-time” was included in the broadest 

claims. 

 The ‘819 patent application was submitted with amended claims, none of which included 

the term “real-time.”  During prosecution, several iterations of office actions and amendments 

did not result in granted application.  Only after the term “real-time” was inserted into several of 

the broadest claims was the application granted.   

 It is against this background that Xactware proposes to assert the claims of the both the 

‘945 and the ‘819 patents against Symbility Solutions.  Xactware’s Memorandum on Claim 
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Construction Issues appears to be a simple listing of claim definitions with citations to certain 

portions of the specification. There are almost no arguments or material contained in Xactware’s 

brief.  The only discussion on proposed terms for construction relates to the terms “real-time” 

and “automatically.”   

However, several citations to the patents are incorrectly represented.  For example, under 

the heading “Statement of Facts,” and the innocuous subheading “Overview of the “945 and ‘819 

Patents” Xactware cites to the ‘945 patent specification in reference to “real-time.”  Specifically 

Xactware states, “the stretching of existing planes triggers a recalculation of various spatial 

attributes (e.g., surface area, coordinates of vertices) of both the affected and new planes.  In this 

way, the estimation attributes of the modeled room are updated in real-time,” and cites to the 

‘945 Patent 3:53-4:21 in support of this statement. However, the cited portions of the 

specification do not include the term “real-time.” The actual cited passages are inserted below 

for convenience.  

 

Nowhere in these cited passages is the term “real-time used.  Xactware recognizes that 
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the term “real-time” is not in the specification, but asserts that such a term would be have been 

obvious to a worker skilled in the art.  But Xactware cites no evidence of any meaning of the 

term outside the specification.  

Under the same heading, Xactware again cites to the ‘945 patent specification for support 

that is simply not present.  Xactware states: 

“Likewise, it is possible to associate material and labor costs per square foot 
of flooring, such that a total cost for installation can be estimated. The computer 
program can automatically update such totals in real-time while the estimator is 
changing the dimensions of the estimation polyhedron. Id. At 4:22-37. 1 

 

The cited passage from the ‘945 patent is reproduced below. 
 

 
 
This passage does not support Xactware’s citation that the totals are updated 

automatically while the estimator is changing the dimensions.  Instead, this portion of the 

specification requires a separate request (the query) by the estimator for the estimate.  

Additionally, this passage refers to “estimation requests by the estimator.” Certainly, a request or 
                                                             

1Xactware’s Memorandum on Claim Construction Issues, page 3, first partial 
paragraph. 
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query is not automatic in the sense proposed by Xactware.  In essence, a query or request is a 

separate step required by the user-estimator to obtain the desired estimate.  Such a separate step 

is not automatic in the way asserted by Xactware.  

Xactware is proposing meanings for terms that are not supported by the specification and 

in several instances directly contrary to the specification in order to clarify vague and indefinite 

terms to support their infringement claims against Symbility Solutions.   

    

B. U.S. Patent No. 6,037,945 

“revising in real time said at least one estimation attribute” 
 
“Revising in real time” means performing a revision of the estimation attribute 
in a short enough period of time to enable the user to proceed to the next step in 
the process without unacceptable delay.  
 

The term “revising in real time” is present in claims 1 and 6 of the ‘945 patent. Xactware 

provides a definition of the term “real-time” as “responding immediately to user input.” 

(Xactware Memorandum of Claim Construction Issues, page 18, first full paragraph). 

Somewhere between Xactware’s proffered dictionary definition of “real time” (page 18 of 

Xactware’s Memo) and Xactware’s proposed claim construction, Xactware added “automatic.”   

The term “real-time” and “automatic” are separate terms.  Neither is necessarily inclusive of the 

other.  

Symbility proposes that the step of “revising in real time” in the context of a computer 

program means performing a revision of the estimation attribute in a short enough period of time 

to enable the user to proceed to the next step in the process without unacceptable delay.  

Xactware’s definition seeks to quantify “real-time” to be “immediate,” “automatically,” “without 
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further action by the user,” and in response to a user altering a plane.  The claim language and 

the specification do not support this construction. 

The phrase “in real time” only speaks to the “time” in which the revision takes place2, not 

whether it is “automatic” and not whether it is “in response to” another step in the claim.  In fact, 

this could not possibly be required by the claim, since this sort of causation (“in response to”) is 

not disclosed anywhere in the specification of the ‘945 and ‘819 patents.  

Instead, the common specification for both the ‘945 patent and the ‘819 patent describe a 

two part process, in which an acceptable layout of a room or chamber is constructed iteratively, 

and then in response to a query, an estimate of costs is generated.  This is the meaning that is 

supported in the specification. 

  For these reasons the Court should adopt Symbility’s construction of the term “revising in 

real time “to include performing a revision of the estimation attribute in a short enough period of 

time to enable the user to proceed to the next step in the process without unacceptable delay. 

 

C. U.S. Patent No. 6,816,819 

“automatically revising in real time said material and labor calculation attribute” 
 
“Automatically revising in real time” means performing a revision in a short enough 
period to enable the user to proceed to the next step in the process without 
unacceptable delay.  
 
“automatically updating said finishing parameter display relating to said morphed 
facet as part of providing a real time project estimate of material and labor,” 
 
“Automatically updating said finishing parameter display” means updating the 
display of finishing parameters whenever a query is made for a real time project 
estimate. 

                                                             
2 See Attached Definitions from Computer-related dictionaries, Exhibits A-C (“3-5 seconds”). 
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Claims 1, 6, 10 and 15 of the ‘819 patent include the above clauses. These claim terms 

include the terms “automatically” and the term “real time.”  The addition of  “automatically” 

with the term “real-time” supports Symbility’s proposed construction as discussed above that the 

term “real-time” is separate from and does not include “automatically.”  If “real-time” means, or 

was meant to include “automatically” then the term “automatically” would not need to have been 

added to the claims of the ‘819 patent.   

Further, the term “real time” should be construed as performing a revision in a period of 

time short enough to enable a user to proceed to a next step in the process without an 

unacceptable delay.  Xactware’s proposed construction adds limitations that are not required by 

the claim, not in the specification and were not present in the application as filed.   

Xactware’s proposed construction includes the term “automatically updating without 

further action by the user”… “in response to a user altering a plane of the estimation 

polyhedron.”  There is nothing in the claim that says that this revision is in response to a user 

altering a plane.  The “automatic revision” can be performed “in response to” anything, such as a 

user request - - or not in response to anything.  It certainly is not limited by the claim language to 

be triggered solely by the fact that the user altered the plane.  It does not have to be triggered by 

anything. 

The term “automatically updating in response to the user altering a plane” is not stated in 

the claim or in the originally filed specification.  In fact, the specification contradicts this 

construction.  The disclosure describes a two-phase process including a first phase of updating 

the parameters of the default polyhedron or model of the estimated room (by iteratively altering 
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planes).  In this first phase, only the dimensions are updated, not the estimated costs and 

materials.  Only after a query by the user are the desired material and labor estimates obtained.    

 For example, step (g) of claim 1 recites “repeating said steps of morphing, revising and 

automatically updating until said estimation polyhedron accurately depicts said chamber 

undergoing estimation.”  However, the specification of the ‘819 patent describes that the 

alterations to the computer model is performed iteratively and then, only once the model is 

accurate, is the cost estimate generated.  A portion of Figure 8A of the ‘819 and ‘945 patents is 

reproduced below: 

 

 

In step 206, a determination is made as to whether the computer model (estimation 

polyhedron) is sufficiently accurate to perform a cost estimate.  If not (“N[o]”), continue to 

improve the polygon in step 208 iteratively.  When it is sufficiently accurate (“Y[es]”), proceed 

to the “A” which is an indication to proceed to step 216 in Figure 8B (a portion of which is 

reproduced below) where the material/labor estimate is queried. 
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Again, this is done only after the room has been accurately modeled.  These are the steps 

that are disclosed in the common specification.  Nothing in the specification discloses any 

automatic updating without further action by the user.    Accordingly, the specification discloses 

only that in this first phase, only the dimensions are updated, not the estimated costs and 

materials.  Only after a query by the user are the desired material and labor estimates obtained.  

Nothing describes that the updating is in response to the user altering a plane. Updating of the 

desired material and labor estimates does not happen automatically without further action by the 

user as proposed by Xactware.  Accordingly, the Court should adopt Symbility’s construction for 

this claim term.  

 Again, Xactware proposes to include limitations that are not in the claim, and not in the 

specification.  The specification states that updating of anything except the physical dimensions 

of the estimation polyhedron requires another step (the ‘819 patent, Col 11, lines 1-14, provided 

below for convenient reference).   
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That is, dimensions such as length and width are updated with changes to the estimation 

polyhedron, while cost estimate information is only updated upon initiation by a user (Figure 

8B).  Accordingly, this court should adopt Symbility’s construction for this term.   
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III.  SUMMARY 

 For the above reasons, Symbility’s claim constructions should be adopted by the Court. 

 Respectfully submitted this 20th day of June, 2006, 

  CARLSON, GASKEY & OLDS, P.C. 
 
 
By:_/s John E. Carlson__________ 
 
John E. Carlson (P51379) 
John M. Siragusa (P62573) 
400 W. Maple, Suite 350 
Birmingham, Michigan  48009 
Telephone:  (248) 988-8360 
Facsimile:  (248) 988-8363 
jcarlson@cgolaw.com 
 
Attorneys for Symbility Solutions Inc. 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on June 20, 2006, I electronically filed the foregoing papers with the 
Clerk of the Court using the ECF system which will send notification of such filing to:  
 

ROBERT S. KRAUSE  
DICKINSON WRIGHT PLLC 
500 Woodward Ave., Suite 4000  
Detroit, MI  48226 
(313) 223-3500 
Email: rkrause@dickinsonwright.com  
Counsel for Defendant Xactware  

  
  
  
    CARLSON, GASKEY & OLDS, P.C. 

 

By:______s/John E. Carlson_______________________ 

     John E. Carlson (P51379) 
     John M. Siragusa (P62573) 
     400 W. Maple, Suite 350    
     Birmingham, Michigan  48009 
     Telephone:  (248) 988-8360 
     Facsimile:  (248) 988-8363 
     jcarlson@cgolaw.com 
Dated: June 20, 2006 
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Exhibit A Webster’s New World Dictionary of Computer Terms, Third Edition, pages 312-
313. 
 
Exhibit B IEEE Standard Computer Dictionary, page 168. 
 
Exhibit C Encyclopedia of Computer Science, Third Edition, page 1149.  
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