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I. PRELIMINARY STATEMENT

State Farm Fire and Casualty Company respectfully submits this memorandum in support of its

motion for summary judgment, pursuant Fed. R. Civ. P. 56, on Count One of Plaintiffs’ Complaint for

declaratory and injunctive relief regarding an insurance appraisal. Compl. [1] ¶¶ 35-45, 110. In Count

One, Plaintiffs seek to have this Court validate and enforce an appraisal award. But to do so, Plaintiffs

must prove as essential elements of their claim that the appraisal complied with the terms of the

insurance policy and with governing law. As discovery reveals, Plaintiffs cannot satisfy their burden.

State Farm is thus entitled to summary judgment.

One essential element that Plaintiffs must meet is that the appraisers were “disinterested.” See

Homeowners Policy (attached as Ex. A) at 100019. But the record establishes that Plaintiffs’ appraiser, 

Lewis O’Leary, was anything but disinterested.  At the time he was retained by Plaintiffs, Mr. O’Leary

set forth, and thereafter pursued, an aggressively partisan and biased strategy to “never pass a chance to 

create even more of an edge wherever possible,” to “go full bore,” to attack the “credibility” of State 

Farm’s appraiser, and to “hurt him in the umpire’s eyes,” as the premeditated “ticket we need for 

success” in the appraisal.See Jan. 15, 2006 email from O’Leary to Kuehn(attached as Ex. B) at 1.

Documentary evidence further reveals that Plaintiffs’ counseljoined strategies with Mr. O’Leary and

coordinated plans to sue State Farm for bad faith no matter the outcome of the appraisal. See May 1,

2007 emails between O’Leary and Denham (attached as Ex. C).  Mr. O’Leary is a far cry from being 

“disinterested” and “free from partisanship and seeking to do equal justice between the parties.”

Phoenix Assur. Co., Ltd. of London v. Davis, 67 F.2d 824, 825 (5th Cir. 1933) (applying Texas law)

(citation omitted).  On this basis alone, Plaintiffs’ claim for declaratory and injunctive relief fails.

Beyond the palpable partiality and bias of Mr. O’Leary, Plaintiffs cannot demonstrate that the

appraisal was limited to assigning a dollar value to damage that was incontrovertibly caused by a

covered peril–the only permissible purpose for such an appraisal under Mississippi law. Abandoning

that narrow purpose, the appraisal panel independently sought to determine the cause of damage to



2

Plaintiffs’ property.  As Mr. O’Learyfreely admitted, he “woulddefinitely be addressing causation”in

an appraisal, “absolutely,” O’Leary Dep. (attached as Ex. D) at 84:20-86:1, because in his view the

appraisal “can’t not address causation.”  Id. at 23:23-24:6. So, too, the appraiser appointed by State

Farm, John Minor, confirmed that the appraisal panel independently determined causation by creating a

“wind appraisal.”Minor Dep. (attached as Ex. E) at 43:17-23; 81:9-18; 161:1-11. And as confirmed by

the appraisal umpire, John Voelpel, the panel sought to “focus in on what would be covered under the 

policy and … put an amount on there.” Voelpel Dep. (attached as Ex. F) at 46:4-22; 25:16-26:11.

The record uniformly demonstrates that the appraisers sought to determine the cause of the

damage to Plaintiffs’ property.  Yet it is settled law in Mississippi that “appraisers have no power to

determine the cause of the damage.”  Munn v. Nat’l Fire Ins. Co. of Hartford, 115 So. 2d 54, 55 (Miss.

1959) (emphasis added). To permit appraisers to make such findings contravenes the “constitutional 

rights to have determined in a court of justice the liability of an insurer.”  Id. at 57. This Court has

already recognized that “appraisal is not a method of adjudicating liability under a casualty insurance

policy.”  Kuehn v. State Farm Fire & Cas. Co., No. 1:06-cv-723-LTS-RHW, 2007 WL 184647, at *1

(S.D. Miss. Jan. 19, 2007) (Senter, J.) (“Kuehn I”); accord Mar. 31, 2009 Order [62] at 1. Indeed, where

a dispute exists as to whether certain damage is covered by an insurance policy –as opposed to

assigning a dollar value to indisputably covered damage –a court must “first determine the Policy’s

coverage of the losses and Defendant’s liability for those losses, before the matter can be submitted for

appraisal of the value of those losses.”  Jefferson Davis County Sch. Dist. v. RSUI Indemn. Co., 2009

WL 367688, at *2 (S.D. Miss. Feb. 11, 2009) (emphasis added). But Plaintiffs did it exactly backwards.

They first had an appraisal before a court could determine whether there was any coverage liability

beyond what State Farm had already identified as covered damages under the policy. Accordingly,

Plaintiffs cannot demonstrate that the appraisal complied with the policy and governing law, and State

Farm is entitled to summary judgment on Count One of the Complaint.
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II. FACTUAL SUMMARY

Plaintiffs owned a non-elevated, two-story house at 1305 Cove Place in Ocean Springs,

Mississippi that sustained damage during Hurricane Katrina. Compl. [1] ¶¶ 8, 12; Excerpts from Flood

Claim File (attached as Ex. G) at 100068. At the time of the storm, Plaintiffs held at least two insurance

policies: a State Farm homeowners insurance policy and a federal flood insurance policy issued through

State Farm. Ex. A; Flood Policy (attached as Ex. H). After Katrina, Plaintiffs filed insurance claims

under both policies, and State Farm dispatched adjusters to investigate and adjust the claims.

State Farm’s investigations uncovered evidence that Plaintiffs’ property sustained severe flood 

damage and some separate and independent wind damage. Plaintiffs told State Farm that the storm

surge waters completely flooded the first story and flooded several feet into the second story of their

home, which State Farm later confirmed. Ex. G at 100064; Excerpts from Homeowners Claim File

(attached as Ex. I) at 100165. Despite the widespread flood damage, State Farm’s adjuster also 

discerned some separate and independent damage from wind and rain. Ex. I at 100163. Based on the

evidence gathered in its investigations, State Farm paid Plaintiffs for their covered losses under both the

flood policy and homeowners policy. Ex. G at 100006-07, 100014, 100066; Ex. I at 100006-07,

100010; see also id. at 100022 (damages estimate).

Dissatisfied with the adjustment of their homeowners claim, Plaintiffs considered an appraisal

under their homeowners policy. On January 15, 2006, as Plaintiffs were retainingMr. O’Learyas their

appraiser, Mr. O’Leary sent an email to Plaintiffs to detail his “thoughts on how to proceed” and put 

forth hisstrategy to “prevail.”  Ex. B at 1. Mr. O’Leary stated thatas an appraiser, he would “never pass 

a chance to create even more of an edge wherever possible” and “go full bore” during the appraisal.  Id.

Mr. O’Leary further set forth his plan to inflict “a series of credibility ‘dings’ I will put in my 

counterpart’s armour,” which would be designed to “hurt him in the umpire’s eyes.”  Id. Overall, Mr.

O’Leary envisioned his strategy as “the ticket we need for success.”  Id. at 1. Concurrent with executing

that strategy, Mr. O’Leary also planned to use the appraisal process itself “to cover my cost and then 
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some.”  Id.  Specifically, he planned to “double the amount of the contents award” by submitting a 

contents list that would be “an intimidating amount” and “a major league pain in the ass.”  Id.

Giving new meaning to the old adage that “one hand washes the other,” Mr. O’Leary also told

Plaintiffsthat “we will need a GC [general contractor] that will let me generate the estimate and get him 

to merely authenticate it.”Id.  Mr. O’Leary said that “because I am generating large settlements, I have

access to some [general contractors] who will work with me for a fee, in light of the potential work I can

generate for them.”Id. at 1-2. Mr. O’Leary told Plaintiffs that while the fee would “probably be around 

$1,000,” he could “get this fee tacked on top of the award value,” and that (what he euphemistically 

described as) “a real contractors’ quote will carry more weight with the umpire than my counterpart’s 

computer generated estimate.”  Id. at 2.

On January 17, 2006, two days after receiving Mr. O’Leary’s email outlining his plans in

executing the appraisal, Plaintiff sent a letter to State Farm expressing an interest in appraisal so that

“professionals” could “come in and determine what was the damages as a result of wind.”Jan. 17, 2006

letter from Kuehn to Wildsmith (attached as Ex. J). Plaintiff further told State Farm that because the

policy “says I am supposed to name an appraiser, I am going to find someone to serve as my choice of 

appraisers and get back to you soon.”Id. On January 20, 2006, upon receiving Plaintiff’s letter, State

Farm called him and stated that “Appraisal was available if we agreed on scope and cause of loss but

could not reach agreement on price.”  Ex. I at 100183. Before the appraisal began, Mr. O’Leary advised 

Plaintiffs on ways to increase the scope of their dwelling damage claim. Ex. D at 38:20-39:2.

On June 21, 2006, Plaintiffs filed suit in state court “for injunctive and declaratory relief with 

respect to the process of appraisal.”  Kuehn I, 2007 WL 184647, at *1; see Kuehn I, Compl. [1-3]. State

Farm removed that case to this Court and alerted the Court to the risk that Plaintiffs would attempt to

misuse the appraisal process to improperly venture into causation and coverage issues. The Court

remanded for lack of subject matter jurisdiction, and in its order specifically noted that “Mississippi’s 



5

leading case on this issue” “stands for the proposition that … appraisal is not a method of adjudicating 

liability under a casualty insurance policy.”  Kuehn I, 2007 WL 184647, at *1.

Upon remand, the parties attempted to undertake appraisal.  The Chancery Court’s April 24,

2007 Order directing the appraisal to take place noted that the parties agreed “to have an appraisal as 

provided bythe policy language” and ordered the appraisal to “proceed in accordance with the terms of 

the State Farm insurance policy.”  See Apr. 24, 2007 Order (attached as Ex. K) at 2. The controlling

appraisal provision in the policy states in full:

4. Appraisal. If you and we fail to agree on the amount of loss, either one can demand
that the amount of the loss be set by appraisal. If either makes a written demand for
appraisal, each shall select a competent, disinterested appraiser. Each shall notify the
other of the appraiser’s identity within 20 days of receipt of the written demand.  The two 
appraisers shall then select a competent, impartial umpire. If the two appraisers are
unable to agree upon an umpire within 15 days, you or we can ask a judge of a court of
record in the state where the residence premises is located to select an umpire. The
appraisers shall then set the amount of the loss. If the appraisers submit a written report
of an agreement to us, the amount agreed upon shall be the amount of the loss. If the
appraisers fail to agree within a reasonable time, they shall submit their differences to the
umpire. Written agreement signed by any two of these three shal set the amount of the
loss. Each appraiser shall be paid by the party selecting that appraiser. Other expenses of
the appraisal and the compensation of the umpire shall be paid equally by you and us.

Ex. A at 100019 (emphasis in original).

On May 1, 2007,Plaintiffs’ counseljoined strategies with Mr. O’Leary and coordinated plans to

sue State Farm for bad faith no matter the outcome of the appraisal. Ex. C. On June 14, 2007, State

Farm forwarded Mr. Minor various documents, including the homeowners claim file and State Farm’s 

estimate of the damages. See June 14, 2007 letter from Tucker to Minor (attached as Ex. L). On June

18, 2007, State Farm designated Mr. Minor as an appraiser. See State Farm’s Designation of Appraiser

(attached as Ex. M) at 1. On January 22, 2008, the appraisers appointed Mr. Voelpel as the umpire.

See, e.g., Jan. 22, 2008 letter from Voelpel to O’Leary and Minor(attached as Ex. N) at 1. Together, the

appraisal panel of Messrs. O’Leary, Minor, and Voelpel visited Plaintiffs’ property, inspected the 
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damages, reviewed photographs, and conferred to discuss their results. Ex. F at 9:11-10:2, 21:19-22:13;

Ex. D at 63:22-65:11; Jan. 31, 2008 letter from Voelpel to O’Leary and Minor(attached as Ex. O).

Determining the cause of Plaintiffs’ damages became anintegral part of the appraisal process,

without regard to what the parties had said was wind related. Ex. D at 61:24-62:16; Ex. E at 120:13-

122:17. In describing the appraisal process in general, Mr. O’Leary stated that “we can’t not address

causation,” and freely admitted that he“would definitely be addressing causation in my consideration,

absolutely.”Ex. D at 23:23-24:6; 84:20-86:1. He further stated that the appraisal panel made the same

causation determinations in this case, but “in a grander scale” for Plaintiffs’ entire claim.  Id. at 86:2-4.

So, too, Mr. Minor testified that the award reflected a “wind appraisal” that “paid the flood line up” as 

“wind items.”Ex. E at 43:17-23, 81:9-18. That is, the appraisers “reached a consensus as to what was

damaged by wind” by adoptingMr. O’Leary’s causation determination to value “items that were above 

the flood line and could have only been wind.”  Id. at 161:1-11.

Additionally, Mr. Voelpel testified that the appraisal attempted to determine the cause of damage

to Plaintiffs’ property.Though Mr. Voelpel cautioned the appraisers that they were “wading in deeper” 

into making coverage determinations and construing the policy language, see Mar. 5, 2008 email from

Voelpel to O’Learyand Minor (attached as Ex. P), Mr. Voelpel’s warnings went unheeded.According

to Mr. Voelpel, the appraisal panel“focus[ed] in on what would be covered under the policy and … put 

an amount on there.”  Ex. Fat 46:4-22. The panel attempted to determine the “proportion of the square

footage and attributed it to wind and a portion of the square footage and attributed it to water.” Id. at

25:16-26:11; Ex. D at 61:24-62:16. Based on the second-story flood line, which showed that

approximately two feet of the eight foot wall on the second floor had flooded,the panel decided that “75

percent of the upstairs area was damaged by wind,” Ex. Fat 29:10-21; 93:15-94:1 –a simplistic

methodology that Mr. Voelpel could not recall using in other appraisals. Id. at 103:10-16. Likewise, for

personal property, the appraisal panel independently determined which items were moved to the second
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floor before the storm and were damaged by wind, even if the items were partially submerged in flood

waters. Ex. E at 83:4-84:9.

In addition to determining the amount of wind damage to Plaintiffs’ dwelling and personal

property, the appraisal panel further determined Plaintiffs’ entitlement to payments under law and 

ordinance coverage and for additional living expense (“ALE”).  Appraisal Award (attached as Ex. Q).

But to trigger these provisions, there must be specific causation and coverage findings, including that

wind caused the house to be uninhabitable and that ordinance enforcement was due to wind damage. Ex.

A at 100009, 100029. Indeed, the appraisal panel decided that these coverage payments were for “wind 

only,” Ex. Q, specifically, that 31% of the law and ordinance coverage and 31% of Plaintiffs’ ALE 

expenses were due to wind damage. Ex. F at 40:25-12; Voelpel notes (attached as Ex. R) at 5. As Mr.

Voelpel stated in an email to the appraisers, the 31% figurewas intended to reflect the “[p]ercentage of 

damage caused by wind” to compute the “[i]ncrease[d] cost of construction due to code caused by 

wind.”  Mar. 6, 2008 email from Voelpel toO’Leary and Minor (attached as Ex. S). Mr. Voelpel cannot

explain how the appraisers calculated this 31% figure for wind damage. Ex. F at 40:25-41:16.

On March 7, 2008, after making their determinations, the appraisal panel issued an award, dated

February 28, 2008, for the purported replacement cost of dwelling damage from wind, actual cash value

of the dwelling damage from wind, the replacement cost of the personal property damage from wind,

law and ordinance expenses from wind, and ALE from wind. Ex. Q; Mar. 7, 2008 letter from Minor to

Tucker (attached as Ex. T). Between June 10 and 13, 2008, the appraisal panel annotated their prior

award, specifying that theamounts were for damage caused by “wind only,” Ex. Q, which, according to

Mr. O’Leary, meant the award was “for damages ‘caused by or the result of wind’ and not flood, solely 

or concurrently.”  O’Leary Appraisal Suppl. (attached as Ex. U).

III. SUMMARY JUDGMENT STANDARD

Under Fed. R. Civ. P. 56(c), summary judgment “should be rendered if the pleadings, the 

discovery and disclosure materials on file, and any affidavits show that there is no genuine issue as to
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any material fact and that the movant is entitled to judgment as a matter of law.”  Once the moving party 

shows “the absence of a genuine issue as to any material fact,” Burleson v. Tex. Dep’tof Crim. Justice,

393 F.3d 577, 589 (5th Cir. 2004) (citation omitted), the burden shifts back to the nonmoving party to

produce evidence showing that a genuine issue of material fact exists for each essential element of its

case. Rivera v. Houston Indep. Sch. Dist., 349 F.3d 244, 246-47 (5th Cir. 2003). The nonmoving party

must come forward with “specific facts showing a genuine issue for trial.”  Fed. R. Civ. P. 56(e)(2); see

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986). “[A]complete failure of proof on an

essential element of the nonmoving party’s case necessarily renders all other facts immaterial,” Celotex

Corp. v. Catrett, 477 U.S. 317, 322-23 (1986), and unless “a fair-minded jury could return a verdict for

the plaintiff on the evidence presented,” Anderson, 477 U.S. at 252, summary judgment dismissing the

claims is warranted.

IV. PLAINTIFFS’DECLARATORY AND INJUNCTIVE RELIEF CLAIMS FAIL AS A MATTER OF LAW

Plaintiffs seek declaratory and injunctive relief that the appraisal award is valid and enforceable.

Compl. [1] ¶¶ 35-45, 110. But Plaintiffs cannot, as a matter of law, meet their burden to obtain the

requested relief because they cannot establish that the appraisal award complies with the policy and

governing law. First, Plaintiffs cannot show that that Mr. O’Leary was “disinterested,” as he had to be.  

Ex. A at 100019.  Mr. O’Leary was decidedly far from disinterested, which taints the entire appraisal 

award. Second, the appraisal departed from the narrow purpose of assigning a dollar value to damage

that was incontrovertibly caused by a covered peril. Instead, the appraisal panel made their own

causation or liability determinations of the damage to Plaintiffs’ property –a task that is not only

contrary to the policy language, but is also unconstitutional under Mississippi law. Munn, 115 So. 2d at

57. In the face of these dispositive flaws, Plaintiffs cannot satisfy the essential elements of their claims.

A. Plaintiffs Cannot Establish That Mr. O’Leary Was Disinterested

As a matter of policy language and of law, appraisers must be “disinterested,” Ex. A at 100019,

“not only in the narrow sense of being without relationship and pecuniary interest, but also in the broad,
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full sense of being competent, impartial, fair and open minded, substantially indifferent in thought and

feeling between the parties, and without bias or partisanship either way.”  Lawler v. Ins. Co., 54 A.2d

685, 686 (Me. 1947). Indeed, as the Fifth Circuit stated more than seventy-five years ago, “the

agreement in the policy was to submit the matter to ‘competent and disinterested appraisers,’which ...

excludes not merely pecuniary interest but also bias and prejudice, and is designed to secure a tribunal

acting in a quasi judicial capacity free from partisanship and seeking to do equal justice between the

parties.”Davis, 67 F.2d at 825 (citation omitted). These same essential standards remain in effect today.

See, e.g., 15 Lee R. Russ & Thomas F. Segalla, Couch on Insurance § 211:33 & n.17 (2008) (citing

Fifth Circuit’s decision inDavis as primary authority). Here, Plaintiffs cannot demonstrate the essential

requirementthat Mr. O’Leary was disinterested and impartial.  Far from it.

Radically deviating from the lack of partisanship and bias that the policy and the law demand, in

a classic “smoking gun”email, Mr. O’Leary confided in Plaintiffs that his true stratagem from the 

beginning was to “never pass a chance to create even more of an edge wherever possible,” to “go full 

bore,” and to attack the “credibility” of State Farm’s appraiser (whomever he or she would be) in order

to “hurt” him or her “in the umpire’s eyes,” all as part of the “ticket we need for success.”  Ex. B at 1.  

As Mr. Minor testified, there were many such extended monologues from Mr. O’Leary to the umpire

during the appraisal, see, e.g., Ex. E at 88:23-89:12, and that Mr. O’Leary “is a very passionate person in 

the way he goes about his job” and “that he was passionate about the loss of the Kuehns.” Id. at 52:17-

53:17. Even before the appraisal began, Mr. O’Leary inspected the property, instructed Plaintiffs on

how to increase the scope of their damage claim, and “pointed some things out they hadn’t already

spotted.”  Id. at 15:5-17, 38:20-39:2, 46:21-47:17. Thus, before the appraisal, Mr. O’Leary had already

become Plaintiffs’advisor and, during the appraisal, their advocate. Further,“to cover my cost and then 

some,” Mr. O’Leary sought to “double the amount of the contents award” by submitting a contents list 

that would be “an intimidating amount” and “a major league pain in the ass.”  Ex. B at 1. Thus, not only
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did Mr. O’Leary seek to abuse the appraisal process on behalf of Plaintiffs, but also to ensure his 

personal gain.  Moreover, “in light of the potential work I can generate for them,” Mr. O’Leary offered 

to secure a general contractor who would “let me generate the estimate and … merely authenticate it,”

because if such a ghost-written work product was passed off as “a real contractors’ quote [it] will carry 

more weight with the umpirethan my counterpart’s computer generated estimate.”  Id. at 1-2.

Documentary evidence further reveals that Plaintiffs’ counseljoined strategies with Mr. O’Leary.

After being retained, Mr. O’Leary emailed Plaintiffs’ counsel to dispel “any doubt that I amcommitted

to this case.”  Ex. C.  Mr. O’Leary contacted Plaintiffs’ counsel to jointly analyze when it would be most

strategically advantageous to be named as the appraiser, so that they would not “tip [their] hand first” 

and prevent State Farm from “call[ing] North Carolina” and “find[ing]out what they are dealing with,”

lest the appraisal “turn … into an epic.” Id. Minutes after sending that email, Plaintiffs’ counsel 

responded, agreed with that suggested strategy, and instructed Mr. O’Leary that after the appraisal, he

planned “to sue the insurance company for bad faith, so be sure no release is made of that claim.”  Id.

Thus, Mr. O’Leary’s assignment was to protect Plaintiffs’ litigation interests during the appraisal.  

Evidently, the appraisal was to be used in part as a means to sue State Farm for bad faith no matter how

the appraisal was performed.

Mr. O’Leary’s premeditated “ticket we need for success,” Ex. B at 1, can hardly be said to be 

“disinterested” and “free from partisanship and seeking to do equal justice between the parties.”  Davis,

67 F.2d at 825.  Those tactics, engaged in by Mr. O’Leary with the full knowledge and acquiescence of 

Plaintiffs, cast an indelible taint over the entire appraisal process and award, and negate any ability

Plaintiffs might have had to demonstrate the essential element of Mr. O’Leary’s disinterested

impartiality. Against this evidence, no reasonable juror could find that Plaintiffs are entitled to a verdict

in their favor. Thus, Plaintiffs cannot establish any entitlement to declaratory or injunctive relief as to

the validity and enforceability of the appraisal award and summary judgment must be granted.
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B. Plaintiffs Cannot Show That the Scope and Conduct of the Appraisal Was Proper

Beyond Plaintiffs’ inability to satisfy the essential requirement that their appraiser was

disinterested, Plaintiffs cannot satisfy the essential element that the scope and conduct of the appraisal

was strictly limited to assigning a dollar value to damage that was indisputably caused by a covered peril.

To the contrary, the appraisal panel did not do so and, instead, made their own causation or liability

determinations as to what parts of Plaintiffs’ propertywere damaged by wind. Mississippi law rejects

such a result as flatly improper and unconstitutional. Munn, 115 So. 2d at 57.  “[A]ppraisal is not a

method of adjudicating liability under a casualty insurance policy.”  Kuehn I, 2007 WL 184647, at *1;

accord Mar. 31, 2009 Order [62] at 1. Thus, Plaintiffs cannot demonstrate that the scope and conduct of

the appraisal complied with the governing policy language and Mississippi law. That fatal defect

forecloses Plaintiffs’ request for declaratory and injunctive reliefas a matter of law.

1. Mississippi Law Prohibits an Appraisal from Determining Causation or Liability

For fifty years, Hartford Fire Ins. Co. v. Jones, 108 So. 2d 571 (Miss. 1959), and Munn, 115 So.

2d 54, have been the leading Mississippi Supreme Court cases addressing appraisal. As this Court

recognized in Kuehn I, 2007 WL 184647, at *1, Munn is “Mississippi’s leading case on this issue.”  

Under Erie R.R. v. Tompkins, 304 U.S. 64 (1938), this Court is bound to follow that precedent. See, e.g.,

Jackson v. Johns-Manville Sales Corp., 781 F.2d 394, 397 (5th Cir. 1986).

In Hartford Fire, the Mississippi Supreme Court provided “a splendid discussion of the effect of 

an appraisal in Mississippi.”  Munn, 115 So. 2d at 56. The Hartford Fire court noted that “appraisement

is an agreed method of ascertaining value or amount of damage, stipulated in advance, ... with the object

of preventing future disputes, rather than settling present ones. Liability is not fixed by means of an

appraisal; there is only a finding of value, price, or amount of loss or damage.” 108 So. 2d at 572

(emphasis added) (quoting 3 Am. Jur., Arbitration and Award, § 3, at pp. 830-31); accord Munn, 115 So.

2d at 56-57 (same).
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In Munn, the Mississippi Supreme Court unambiguously “concluded that the appraisers have no

power to determine the cause of the damage.”  115 So. 2d at 55 (emphasis added).  Expressly 

disapproving of what the appraisers in Munn had done, i.e., formed a causation opinion as to damage to

the walls of a residence, id., the court explained, “If the appraisers have the power to look at theproperty

and determine the cause of the damage, in addition to the extent thereof, they possess a power to

arbitrarily say whether the insurance company is liable.  That is just what was done in the case at bar.”  

Id. at 57. The Munn court indicated that before the appraisal process can value any damage whose cause

is not undisputed, the court “should have judicially determined what force caused” the damage, id. at 58,

because “[i]f some force or agency other than those mentioned in the policy caused the damage then the

insurance companies are not liable.”  Id. at 57; see also Jefferson Davis, 2009 WL 367688, at *2 (“This

court must first determine the Policy’s coverage of the losses and Defendant’s liability for those losses,

before the matter can be submitted for appraisal of the value of those losses. Accordingly, an appraisal

is inappropriate at this time.”) (emphasis added).  Thus, in short, only “[i]f that damage was the result” 

of a covered peril, then and only then should appraisal be used “to estimate the value of loss occasioned

by” the covered damage.  Munn, 115 So. 2d at 58; see also Salinas v. State Farm Lloyds, 267 F. App’x 

381, 385-86 (5th Cir. 2008) (applying Texas law) (appraisal is “limited to determiningthe amount of

loss, not questions concerning cause and/or liability” and not questions of coverage or policy 

interpretation) (emphasis in original). Moreover, to use the appraisal process to determine issues of

causation and liability –as was done here –deprives parties of their “constitutional rights to have

determined in a court of justice the liability of an insurer.”  Munn, 115 So. 2d at 57.

Recently applying these precedents, Judge Parker denied a motion for appraisal in a Hurricane

Katrina insurance dispute. Jefferson Davis, 2009 WL 367688, at *2. The insured in Jefferson Davis

filed a claim for property damage to several schools, but the insurer’s investigation revealed that the 

schools sustained a mix of covered and excluded damage. Id. at *1. The insured moved to compel
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appraisal, and the court denied the motion because “this case involves ‘coverage and causation questions,

not a dispute about the value of an admittedly covered loss.’”  Id. at *2. “It is clear that under

Mississippi law that the purpose of an appraisal is not to determine the cause of loss or coverage under

an insurance policy; rather, it is ‘limited to the function of determiningthe money value of the property’

at issue.”  Id. (quoting Munn, 115 So. 2d at 55; citing Kuehn I, 2007 WL 184647, at *1).  “This court

must first determine the Policy’s coverage of the losses and Defendant’s liability for those losses, before

the matter can be submitted for appraisal of the value of those losses. Accordingly, an appraisal is

inappropriate at this time.”  Id. But here Plaintiffs did it exactly backwards. They first had an appraisal

determine the cause of damage before any court could determine whether there was any coverage

liability beyond what State Farm already identified as covered damages under the policy. Accordingly,

Plaintiffs cannot obtain the declaratory and injunctive relief they now seek.

2. The Appraisal Panel Admittedly Made Causation and Coverage Determinations

As the record starkly reveals, the appraisal panel did precisely what Munn prohibits –it

independently determined the cause and coverage of Plaintiffs’ damages.  Indeed, Mr. O’Leary planned 

from the beginning to argue causation and to “set out how and where water got in” during the 

deliberations, Ex. B at 1, and decided that he “would definitely be addressing causation.”  Id. at 84:20-

86:1. Mr. Minor testified that was precisely what took place when Mr. O’Leary “would want to argue 

the windows on the first floor and say that wind got there before the flood.”  Ex. Eat 120:13-121:1. Mr.

O’Leary repeatedly made clear that he saw it as his role and the role of the appraisal panel to make

causation determinations as to wind damage.

Q. And y’all – and y’all went out there, and this appraisal on the Kuehn appraisal, 
and made determinations of what would fall with regard to wind.

A. That’s right.

Ex. D at 61:24-62:2.  In describing the appraisal process in general, Mr. O’Leary stated that “we can’t

not address causation,” id. at 23:23-24:6, and that the appraisers make causation decisions, see id. at
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30:25-31:15.  Thus, Mr. O’Leary freely admitted that he “would definitely be addressing causation in

my consideration, absolutely.”  Id. at 84:20-86:1. He further stated that the appraisal panel made exactly

the same causation determinations in this case, but“in a grander scale” for Plaintiffs’ entire claim.  Id. at

86:2-4.

So, too, Mr. Minor joined Mr. O’Leary’s strategy to go well beyond the valuation of 

undisputedly covered damage and independently determine causation with a “wind appraisal.”  Ex. Eat

43:17-23. Mr. Minor admitted that he exceeded the undisputed scope, made an independent causation

determination, and “paid the flood line up” as “wind items.” Id. at 81:9-18; 161:1-11.

Mr. Voelpel warned the appraisers that they were “wading in deeper” into making “coverage”

determinations and going so far as to attempt to construe the policy language. Ex. P. Despite the

warning that the appraisal was veering off course, the appraisal panel did not relent. Instead, according

to Mr. Voelpel, they (impermissibly) “took a proportion of the square footage and attributed it to wind 

and a portion of the square footage and attributed it to water.”Ex. F at 25:16-26:11. As recounted by

Mr. Voelpel, the panel studied the entire structure and independently determined the proportion of

damage caused by different perils.

Q. Okay.  So y’all had a – y’all looked at the entire structure, then, all of the damage, 
and came up with a percentage that you felt like was wind damage and a percentage that
was water or flood damage?

A. That’s correct.

Id. at 26:6-11. More particularly, the appraisal panel inspected the flood levels in the house and decided

that, because approximately two of the eight feet on the second floor had been flooded, “75 percent of

the upstairs area was damaged by wind,” id. at 29:10-21; 33:6-13; 93:15-94:1 – a simplistic
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methodology Mr. Voelpel could not recall using in other appraisals. Id. at 103:10-16.1 The panel even

attempted to make causation determinations for wind damage below the flood line.

Q. In your mind, did y’all –did you try to adjust only something that would have
been above 24 to 28 inches wherever the water line was determined on the second floor
of the structure?

A. No.

Q. Okay. What did you do?

A. Tried to determine what would have been damaged by the –by the wind.

Q. Okay. And was that a –was that something that you observed through
conversations with Mr. O’Leary and Mr. Minor that all three of you were participating in?

A. Yes, sir.

Id. at 36:13-37:1. The appraisers “all triedto assess the damage in the best possible light and what it

really was.”  Id. at 88:15-19.

Unwittingly exposing the extrajudicial nature of their actions, Mr. Voelpel further testified that

the appraisal panel assumed the role of a jury that was attempting to determine the cause of damage to

Plaintiffs’ property.  “I kind of look at what we do as akin to what a jury does in deliberation. So, I

mean, I–I think we tried to come to an understanding of what the damages were caused by wind.”  Id.

at 90:7-17.2 These improper and unauthorized causation determinations –made in private conference

and depriving State Farm of any opportunity to be heard–are precisely the kind of unlawful and, indeed,

1Despite Mr. Voelpel’s testimony, as well as his noteş see Ex. R at 2-3, establishing this approach as the
methodology that the panel applied, Mr. Minor later produced an itemized replacement cost estimate that
purported to essentially match the total appraisal award. That estimate included almost $25,000 in structural
repairs, including trusses, to a roof that from photographs had no more than shingle loss.

2 Plaintiffs improperly attempted to elicit opinion testimony from Mr. Voelpel about whether the appraisal
was “lawful,”“fair,”and complied with “appraising principles.” See, e.g., Ex. D at 96:23-97:5, 97:18-23.
These issues encroach upon legal matters that reside within the province of the Court, not a witness, see, e.g.,
Tejedor v. State Farm Fire & Cas. Co., 2007 WL 162180, *1 (S.D. Miss. Jan. 16, 2007); Killeen v. State
Farm Fire & Cas. Co., 2007 WL 1725428, at *2 (S.D. Miss. June 12, 2007), and they also encompass
ultimate questions to be determined by the jury. Accordingly, State Farm objects to and moves to strike this
testimony because it invades the province of the Court to determine and instruct what the law is, and it
invades the province of the jury to apply the facts to the law.
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unconstitutional attempts to adjudicate State Farm’s coverage liability out of court.  “If the appraisers 

have the power to look at the property and determine the cause of the damage, in addition to the extent

thereof, they possess a power to arbitrarily say whether the insurance company is liable. That is just

what was done in the case at bar.” Munn, 115 So. 2d at 57. And by determining the cause of damage,

the appraisal deprived State Farm of its “constitutional rights to have determined in a court of justice the 

liability of an insurer.”  Id.

Not only did the appraisal panel violate Munn by purporting to determine the cause of the

damage to Plaintiffs’ dwelling and personal property (rather than assigning a dollar value to damage that 

was undisputedly caused by wind), but they also made determinations and awards for other coverages,

such as those for personal property, law and ordinance, and ALE. Ex. Q. This expansive strategy of

adjusting additional coverages beyond the dwelling was planned by Mr. O’Leary before the appraisal 

process even began. Indeed, Mr. O’Leary told Plaintiff that doing so would pay for his costs and more.

Developing such a contents list is a major league pain in the ass. However, the extra
amount of dollars won from the development of such an intimidating document alone
will cover my cost and then some. Normally, it will double the amount of the contents
award and this amount in your case is a lot of money.

Ex. B at 1. This strategy was, in fact, implemented during the appraisal process.

A. We went beyond just the physical property damages. I think this attests to that,
doesn’t it?  There’s personal property on there.

….

A. We addressed [law and] ordinance issues.

Ex. D at 73:21-74:3.  So, too, Mr. Minor testified that Mr. O’Leary injected other coverages, beyond 

dwelling coverage, into the appraisal by providing personal property receipts and a statement of

purported ALE, and he testified that the appraisal award included amounts to bring Plaintiffs’ property 

up to the residential building code. Ex. E at 55:12-24, 59:21-60:3, 90:18-91:6, 91:22-92:9.

For personal property coverage, the panel attempted to ascertain the cause of damage just like it

did for the dwelling.  Mr. Minor confirmed that the “consensus” he reached with Mr. O’Leary was the 
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wholesale acceptance of Mr. O’Leary’s unauthorized causation determination to value “items that were 

above the flood line and could have only been wind.”  Id. at 161:1-11. The appraisal panel

independently decided which personal property items were moved up to the second floor before the

storm, ignored and went beyond the parties’ list of damaged items, and independently determined the

cause to be wind, see Ex. D at 41:16-25; 54:19-22; 61:24-62:16; Ex. F at 45:22-46:3, even for items that

were admittedly submerged in flood water. Ex. E at 83:4-84:9.

The appraisal panel also made causation determinations for the law and ordinance and ALE

awards, which the panel summarily declared to be for “wind only.”  Ex. Q. Although the panel

determined that 75% of the second-story was damaged by wind, they somehow decided that 31% of the

law and ordinance coverage and 31% of Plaintiffs’ ALE expenseswere due to wind damage. Ex. F at

40:25-12; Ex. R at 5. Mr. Voelpel cannot explain how the appraisers calculated this 31% proportion of

wind damage. Ex. F at 40:25-41:16. Yet such awards are baseless unless the panel first determined –

impermissibly–that the dwelling sustained specific covered losses. For these provisions to be triggered,

there must be specific findings of causation and coverage, including that wind caused the house to be

uninhabitable and that ordinance enforcement costs were due to wind damage. Ex. A at 100009, 100029.

The Court need only consult the policy language to conclude that neither a law and ordinance award nor

an ALE award are possible without a prior causation determination. See id. Indeed, Mr. Voelpel stated

in an email to the appraisers that the 31% figure for law and ordinance coverage was intended to reflect

the “[p]ercentage of damage caused by wind” to compute the “[i]ncrease[d] cost of construction due to

code caused by wind.”  Ex. S(emphasis added).

All of these improper and unauthorized causation determinations for the dwelling, personal

property, law and ordinance, and ALE were not simply the result of a misunderstanding of the role of an

appraiser.  Mr. O’Leary was aware of any number of other appraisal approaches that would have 

complied with Munn. Indeed, he testified that the appraisal panel could have appraised only the value of
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damages that the parties did not dispute were caused by wind. See Ex. D at 60:16-20; 76:4-8. But that

is decidedly not what they did.

Accordingly, Plaintiffs cannot demonstrate the essential element that the appraisal was strictly

limited to assigning a dollar value to damage that was incontrovertibly damaged by a covered peril.

Against this evidence, no reasonable juror could find that Plaintiffs are entitled to a verdict in their favor.

These deficiencies detailed above fatally undermine any effort by Plaintiffs to obtain declaratory or

injunctive relief, as a matter of law, and State Farm is entitled to summary judgment on those claims.

V. CONCLUSION

For the foregoing reasons, this Court should grant State Farm summary judgment dismissing

Plaintiffs’ claims for declaratory and injunctive relief as to the validity and enforceability of the

appraisal in their entirety. Compl. [1] ¶¶ 35-45, 110.
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