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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 
HENRY KUEHN AND JUNE P. KUEHN PLAINTIFFS 
 
VERSUS CIVIL ACTION NO. 1:08CV577-LTS-RHW 
 
STATE FARM FIRE AND CASUALTY COMPANY  
AND JOHN DOES 1 THROUGH 10 DEFENDANTS 
 
 

PLAINTIFFS’ REPLY TO  
STATE FARM'S [65] RESPONSE IN OPPOSITION  

TO PLAINTIFFS' [36] MOTION TO DISQUALIFY COUNSEL 
 
 COME NOW the Plaintiffs, HENRY KUEHN AND JUNE P. KUEHN, by and through 

their attorneys of record, DENHAM LAW FIRM, and would file their Reply to State Farm's [65] 

Response in Opposition to Plaintiffs' [36] Motion to Disqualify Counsel, and would show as 

follows: 

A. Tucker et al. are material witnesses in this action, and their testimony is the only 
available source of the information Plaintiffs seek to elicit therefrom. 

 

1. Lucky Tucker and Scot Spragins are necessary and material witnesses in this 

action, and have knowledge and testimony which Plaintiffs cannot get from any other source.  

The only other person subject to the communications at issue was John Minor, the appraiser 

hired by State Farm.  Was Minor examined regarding these communications? Yes.  However, 

that “thorough examination” revealed only that Minor could not specifically recall the content of 

the conversations, and that he did not understand what Tucker was attempting to direct him to 

do.  So who would Plaintiffs be able to go to in order to determine exactly what Tucker told 

Minor to do, and exactly what he was trying to communicate to Minor?  Lucky Tucker himself.  

He is the only person from whom Plaintiffs will be able to elicit this testimony.  There is no 
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strategic ploy by the Plaintiffs at work here.  One State Farm attorney is as good as another in 

handling the litigation, as far as Plaintiffs are concerned.  In fact, as this Court is well aware, 

Plaintiffs’ counsel in this case has resolved a great many State Farm Hurricane Katrina cases 

with counsel from Hickman, Goza & Spragins, PLLC.  Unfortunately, in this instance, particular 

State Farm attorneys (Tucker and Spragins) apparently decided to move beyond mere legal 

representation of State Farm in the events underlying this action, and to instead become material 

witnesses to the litigation.  Accordingly, they must be disqualified pursuant to the Mississippi 

Rules of Professional Conduct. 

2. Rule 3.7 of the Mississippi Rules of Professional Conduct states: 

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely 
to be a necessary witness except where: 
 
(1) the testimony relates to an uncontested issue; 
 
(2) the testimony relates to the nature and value of legal services rendered in 
the case; or 
 
(3) disqualification of the lawyer would work substantial hardship on the 
client. 
 

Unarguably, none of the listed exceptions apply.  The issue is contested, the testimony does not 

relate to the value of the services, and there is no conceivable hardship.  In fact, as soon as it 

became evident that Tucket et al. would be witnesses, a new law firm entered an appearance on 

behalf of State Farm, began defending it in the case, has filed several motions, and has 

participated in depositions.  Accordingly, any arguments as to hardship are spurious at best.  

Note that the rule does not even state that it applies a lawyer will be a necessary witness, but 

even where he is simply likely to be one.  See, e.g., Pearson v. Parsons, 541 So. 2d 447, 451-452 

(Miss. 1989). 



 3

3. When it first became apparent that Tucker and others would be witnesses, there 

seemed to be no disagreement from Spragins and his firm.  As this seemed agreed, Plaintiffs did 

not include many specifics as to the reasons for the disqualification, other than stating that 

circumstances arose during John Minor’s deposition which made it apparent that Tucker and his 

firm would be witnesses.  The following exchanges took place during the first1 deposition of 

John Minor: 

MR. DENHAM: -- let me – let me interject something.  I believe that 
for the first time today I have heard that Mr. Minor was hired by Mr. Lucky 
of your firm, Scott. 

 
MR. SPRAGINS: Uh-huh. (Indicating an affirmative response.) 
 
MR. DENHAM:  Okay.  At this point in time, I believe that it is 

obvious that Mr. Lucky is going to be a witness.  And I think that your firm 
is likely to be a witness, and I am invoking the rule in this deposition and 
asking that witnesses be excluded from this deposition.  So you – 

 
. . . . 
 
MR. SPRAGINS: Yeah, and I’m going to -- I’m going to get to a 

point where I can make a decision on that pretty -- pretty quick, all right? 
 
MR. DENHAM: Good. Because if the next answer comes up, and I 

think at that point in time you all will have committed that Mr. Lucky nor 
you nor members of your firm are going to be allowed to testify. 

 
. . . . 
 
MR. DENHAM:  I’m going to state for the record now that Scott – 
 
MR. SPRAGINS:  Uh-huh. (Indicating an affirmative response.) 
 
MR. DENHAM:  I mean this in no unfriendly sense but rather 

professionally, we all realize at this point that your firm is going to be 
witness in this because – 

                                                 
1 There were two depositions taken of John Minor.  The first was taken by Scot Spragins, with Lucky Tucker 
present, but was halted by Mr. Spragins when it became apparent that he, Tucker and their firm would be witnesses 
in this litigation.  The second was taken by John Banahan, who entered his appearance after Spragins and Hickman, 
Goza & Spragins, PLLC apparently recognized that they could not function in this litigation as both attorneys and 
witnesses. 
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MR. SPRAGINS:  Okay. Well – 
 
MR. DENHAM: -- it will put your testimony against this witness’s 

testimony. 
 
MR. SPRAGINS: Well – 
 
MR. DENHAM: And so I think that now that we know that you need 

to take appropriate action, so as to not in any way infringe on our rules by 
which we play, and that the Bar Association – 

 
MR. SPRAGINS: I –  
 
MR. DENHAM: -- dictates for us. 
 
MR. SPRAGINS:  I don’t want to – I think that I should, and I don’t 

want to delay this.  I think that I should find out if, number one, he’s going 
to say anything different from what Lucky may say. 

 
MR. DENHAM: Yeah, I know, and that’s the whole conflict. 
 
MR. SPRAGINS: Okay, well if you think it is then we’ll – 
 
MR. DENHAM: You are all witnesses who want to depose this 

witness and see – 
 
MR. SPRAGINS: No, no, no – 
 
MR. DENHAM:  -- whether or not he’ll agree with you all – 
 
MR. SPRAGINS:  We’ll go home – 
 
MR. DENHAM: -- in the presence of Mr. Tucker who is sting here 

and who is obviously going to be a witness also on the same subject matter 
or maybe -- or maybe not have agreeing or disagreeing opinions. 

 
MR. SPRAGINS:  All right. 
 
MR. DENHAM: I’m not trying to disagree with your deposition, but 

I am very concerned about the propriety of it. 
 
MR. SPRAGINS:  All right. 
 
MR. DENHAM:  So you can proceed – 
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MR. SPRAGINS:  Well, I just hate there is some delay – no, I’m not 
going to proceed. 

 
MR. DENHAM:  However, I’ve just said that.  Now, you do whatever 

you want to do.  It’s your decision. 
 
MR. SPRAGINS:  No, no, no, no. 
 
MR. DENHAM:  But the record is the record. 
 
MR. SPRAGINS:  Well, if you’ve identified us as the witness, I can’t 

yet to – but – unless I hear what he is going to have to say.  But if you  feel, 
and you’ve identified our firm as the witness, then I need to stop right here. 

 
MR. DENHAM:  Well, I think you need to make your own decision.  

I can’t advise you , obviously. 
 
MR. SPRAGINS:  No, I’m not – you’ve identified us.  You were clear 

that we are going to be a witness, and so I can’t go further.  I mean I can’t 
make an independent decision.  You have already told me that we’re going 
to be witnesses, so we can’t go forward – what I wanted to do – 

 
MR. DENHAM:  I’m not going to tell you you can’t.  You just do it at 

your own peril. 
 
MR. SPRAGINS: Yeah, all right.  We’re ending the deposition. 
 

See Exhibit “A,” First Deposition of John Minor, pp. 23-24, 29-32.  Clearly, there was initially 

no disagreement that Tucker would quite probably be a witness.  As the above exchange makes 

clear, State Farm’s attorneys were perfectly aware of the reasons they should be disqualified.  In 

fact, State Farm even brought in a new law firm to defend it after this deposition took place.  

State Farm’s zealous attempts to prevent Plaintiffs from introducing further clarification through 

this, their Reply, are nonsense.  State Farm seeks only to prevent this Court from seeing what has 

gone on in the events underlying this litigation.  If State Farm claims it will somehow be 

prejudiced by further elucidation by Plaintiffs of the reason Tucker et al. should be disqualified, 

Plaintiffs certainly would not object to State Farm being permitted a surrebuttal to address any of 

the issues outlined herein it deems it necessary to address. 
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4. Spragins himself opened the door to the fact that Tucker would be a witness by 

initiating several questions concerning Tucker’s communications to John Minor, the appraiser 

for State Farm.  See Exhibit “A,” First Deposition of John Minor, pp. 13-16, 18,  27-28. 

5. Spragins also apparently acknowledged that he himself would be testifying: 

MR. DENHAM:  If you want to be cross-examined, testify. 
 
MR. SPRAGINS: Okay. I think I will. 
 
MR. DENHAM: Well, you may yet. 
 

See Exhibit “A,” First Deposition of John Minor, p. 15.   

6. State Farm apparently conducted dozens of appraisals in Mississippi following 

Hurricane Katrina, and twenty or so were done specifically by State Farm’s designated appraiser 

in the Kuehn matter, John Minor.  One of two things had to have happened in this case: either the 

Kuehn’s appraisal was conducted in exactly the same manner as the rest of them, or it alone was 

conducted differently.  If it was conducted in the same manner as the rest of the appraisals, why 

were the others paid while this one was not?  If it was conducted differently from all of the other 

appraisals, the question is why was it conducted differently? 

7. Minor testified repeatedly that Spragins and Tucker attempted to get him to 

perform this particular appraisal differently from the others he had done for State Farm, even 

though other personnel at State Farm instructed him to the contrary, both in the past and during 

the Kuehn appraisal.  See Exhibit “B,” Second Deposition of John Minor (March 10, 2009), pp. 

102-104, 107-108, 110-111, 114-115, 133-135, 146.   

8. There is evidence from which a trier of fact could certainly conclude that State 

Farm’s attorneys, Spragins and Tucker, attempted to introduce impropriety and ambiguity into 

the appraisal process as to the Kuehns’ claim so that later State Farm could claim the appraisal 
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was conducted inappropriately.  In fact, Minor repeatedly asked to resign from the Kuehn 

appraisal because of disturbing conversations he was having with Spragins and Tucker; however, 

Tucker, according to Minor, told Minor that he was not allowed to resign because the chancery 

court had designated him as the appraiser, all of which is nonsense.  See Exhibit “B,” Second 

Deposition of John Minor, pp. 108, 109, 168, 173-174.  This utterly false representation 

prevented Minor, who, because of Spragins and Tucker, “desperately” wanted to resign, from 

quitting the appraisal.   

9. Tucker and Spragins, both through their representations and their omissions to 

Minor, attempted to “set up” the Kuehns (as well as Minor; see Exhibit “B,” Second Deposition 

of John Minor, p. 108) in such a way as to further interfere with the appraisal process as outlined 

by the policy language, delay the payment of the Kuehns’ claim, and pursue their own anti-

appraisal agenda on behalf of State Farm.  According to Minor’s testimony, the attorneys 

communicated with him during the appraisal process in such as way as to make him feel they 

were trying to “blackball” him, or “play dirty pool,” and he felt threatened.2  See Exhibit “B,” 

Second Deposition of Minor, pp.159-161.  This is the man that State Farm, through Lucky 

Tucker and Scot Spragins, hired.  The only specific instructions regarding the appraisal which 

Minor could actually remember were squarely in contradiction to what is actually provided for 

by the subject policy.   

10. The State Farm policy provides that the appraisers are to determine the amount of 

the covered loss.  State Farm admitted as much in the first Kuehn action.  In its answers to the 

Requests for Admission propounded by Plaintiffs, State Farm answered as follows: 

 

                                                 
2 “Yeah, and he’s accusing me of adjusting without a license.  I’m not a licensed adjuster, and that’s a crime.”  
Exhibit “B,” Second Deposition of Minor, p. 161. 
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REQUEST NO. 10: Admit that “amount of loss” in the appraisal provision 
refers to amount of covered loss. 
 
RESPONSE:  Admitted. 
 
(Second Set of Requests for Admissions to State Farm) 
 
REQUEST NO.8:  Admit that State Farm takes the position that “loss” 
refers to “covered loss.” 
 
RESPONSE:  Admitted. 

 

See Exhibit “C,” State Farm’s Answers to Plaintiff’s First Set of Requests for Admissions; 

Exhibit “D,” State Farm’s Answers to Plaintiff’s Second Set of Requests for Admissions.    

Reading this into the policy, the appraisal provision reads as follows: 

Appraisal.  If you and we fail to agree on the amount of [covered] 
loss, either one can demand that the amount of the [covered] loss 
be set by appraisal.  If either makes a written demand for appraisal, 
each shall select a competent, disinterested appraiser.  Each shall 
notify the other of the appraiser’s identity within 20 days of receipt 
of the written demand.  The two appraisers shall then select a 
competent, impartial umpire.  If the two appraisers are unable to 
agree upon an umpire within 15 days, you or we can ask a judge of 
a court of record in the state where the residence premises is 
located to select an umpire.  The appraisers shall then set the 
amount of [covered] loss.  If the appraisers submit a written report 
of an agreement to us, the amount agreed upon shall be the amount 
of the [covered] loss.  If the appraisers fail to agree within a 
reasonable amount of time, they shall submit their differences to 
the umpire.  Written agreement signed by any two of these 
three people for any item shall set the amount of [covered] loss.  
Each appraiser shall be paid by the party selecting that appraiser.  
Other expenses of the appraisal and the compensation of the 
umpire shall by paid equally by you and us.  (Emphasis added) 

 

(emphasis added.)  However, the only clear instruction Minor could remember Tucker giving 

him was completely in contradiction to this.  Tucker instructed Minor to appraise the entire loss, 

including both water and wind damage.  See, e.g., Exhibit “A,” First Deposition of John Minor, 
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p. 18.  Hence, Tucker clearly gave him erroneous instructions as to how to conduct the appraisal 

process.   

10. Tucker later asserted, on multiple occasions, that the appraisal in this case was 

conducted properly and appropriately under the terms of its policy of insurance.  See Exhibit 

“E,” E-mail chain between Earl Denham and Lawrence Tucker.  Mr. Tucker states first, on May 

30, 2008, that “the Kuehns’ loss has been appraised.”  Then, on May 30, 2008, Mr. Tucker 

states, “I have reviewed the attached Chancery Court Order commanding appraisal.  It has 

been complied with in full.”  It should be noted that the Chancery Order referred to commands 

that the parties comply with appraisal under the terms of State Farm’s policy.  Mr. Tucker then 

goes on to state,  

“An appraisal in accord with that language has already occurred – we 
selected an appraiser, you selected an appraiser, the appraisers selected an 
umpire, and together they determined the total amount of loss sustained by 
the Kuehns.” 
 

Mr. Tucker, once again, states, “The appraisal process is now complete.  The total amount of 

the [covered] loss sustained by the Kuehns as a result of Hurricane Katrina has been 

determined and no determination as to wind/water has been made.”  In light of the 

communications we now know had already taken place at this time, Tucker was obviously 

attempting to play both sides of the coin here in order to benefit State Farm.  It could not be 

clearer that Tucker, and potentially other members of his firm, will be essential witnesses in this 

litigation, especially with regard to the breach of contract, fraud and bad faith claims. 
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B. Appraisal is NOT the only issue in this lawsuit, the main thrust of which concerns 
Bad Faith, Fraud and Breach of Contract 

 
 

11. State Farm yet again tries to convince this Court that the propriety of the appraisal 

process and award are the only issues in this litigation.  In fact, State Farm makes this allegation 

probably four or five times in almost every pleading it files in this action, apparently hoping the 

Court will be fooled.  This litigation will certainly involve State Farm’s usual habit and practice 

of conducting its appraisals and the position it takes in this litigation, as well as the ambiguity of 

State Farm’s policy language and application thereof.  Nevertheless, one needs simply to read 

Plaintiffs’ Complaint to render the assertion by counsel that “this case is about the appraisal 

process only” absolutely false.  Plaintiffs have sued State Farm, inter alia, for bad faith, fraud 

and breach of contract.  If, as Plaintiffs suspect and the evidence now indicates, Lucky Tucker 

and Scot Spragins, as agents for State Farm, attempted to cause the Kuehn’s appraisal to be 

performed differently from the dozens of other appraisals conducted by State Farm in the wake 

of Hurricane Katrina, or if they otherwise attempted to interfere with the validity of the appraisal 

or with Plaintiffs’ contractual right to appraisal, Plaintiffs have a right to know about it and to 

seek redress.  Further, Spragins, as an agent for State Farm, purported to take responsibility for 

any impropriety in the appraisal process.  Exhibit “B,” Second Deposition of Minor, p. 162 

(quoting letter from Spragins to Minor: “we take the blame in not being able to properly 

articulate your task” (emphasis added)).  If it is shown Tucker and Spragins did attempt to 

influence or interfere with the appraisal process, there could be no clearer evidence of malice on 

State Farm’s part in the bad faith, fraud and breach of contract counts of this action.  The only 

witnesses State Farm has to impeach their own appraiser, John Minor, are its own attorneys, 

who put themselves in the place they now find themselves by actively attempting to influence the 
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appraisal process after they should have bowed out.  This is true regardless of how the 

appraisal was actually conducted.3  They are trying to avoid the consequences of their actions, 

which they should not be entitled to do. 

12. State Farm will not be prejudiced by disqualification of Hickman, Goza & 

Spragins, PLLC.  In fact, it already has new lawyers in the case.  Any arguments as to prejudice 

by the disqualification are accordingly without merit. 

 
CONCLUSION: 

 

 13. Clearly, Tucker et al. are material witnesses in this litigation whose testimony 

Plaintiffs will be severely prejudiced without.  Further, they are the only individuals that have 

this information.  While Minor was questioned extensively, he testified that he did not 

understand what Tucker said to him or was trying to direct him to do.  This leaves only Tucker 

to answer those questions.  Accordingly, disqualification is proper.  Furthermore, it could not be 

clearer at this point that “the conduct and propriety of the appraisal process” are NOT the only 

issues at stake in this litigation, no matter how zealously State Farm’s counsel wishes that such 

were true.   

WHEREFORE, PREMISES CONSIDERED, the Plaintiffs respectfully request that the 

Court GRANT their [36] Motion to Disqualify Counsel. 

 
 
 
                                                 
3  It is certainly noteworthy, however, that Minor testified that his appraisal was in accordance with State Farm’s 
scope, and that Tucker, though he was apparently intimately involved in the appraisal process and in communicating 
with Minor, and now is advancing the theory of a deeply flawed appraisal, originally took the position that the 
appraisal had been conducted appropriately in accordance with State Farm’s policy.  See Exhibit “B,” Second 
Deposition of John Minor, p. 120-121; E-mail chain from Tucker to Plaintiffs’ counsel, Exhibit “E.”  Further, as 
previously stated to this Court, State Farm and Tucker did not ever put the appraisal process and award into question 
until sued; they simply chose to refuse to pay the award and remain silent, even well after the sixty day period 
allotted by the policy to pay the award had expired. 
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 Respectfully submitted, 
 HENRY KUEHN  
 AND JUNE P. KUEHN 
 
 BY: DENHAM LAW FIRM 
 
 
 BY: ___s/Earl L. Denham_ 
 EARL L. DENHAM  
 MS Bar No. 6047 
 

CERTIFICATE 
 
 I, EARL L. DENHAM, do hereby certify that I electronically filed the above and 
foregoing Plaintiffs’ Reply to State Farm's [65] Response in Opposition to Plaintiffs' [36] 
Motion to Disqualify Counsel with the Clerk of the Court utilizing the ECF system, which 
provides notification of said filing to the following: 
 
H. Scot Spragins 
sspragins@hickmanlaw.com 
Hickman, Goza & Spragins, PLLC 
Post Office Box 668 
Oxford, MS  38655-0068 
 
John A. Banahan 
john@bnscb.com 
H. Benjamin Mullen 
ben@bnscb.com; lawshark66@i-55.com 
Bryan, Nelson, Schroeder, Castigliola & Banahan 
P.O. Drawer 1529 
Pascagoula, MS 39568-1529  
 

SO CERTIFIED on this the 22nd day of April, 2009. 
 
 
         _ s/Earl L. Denham_ 
     EARL L. DENHAM 
 
EARL L. DENHAM, MS Bar No. 6047 
KRISTOPHER W. CARTER, MS Bar No. 101963  
DENHAM LAW FIRM 
424 Washington Avenue (39564) 
Post Office Drawer 580 
Ocean Springs, MS 39566-0580 
228.875.1234 Telephone 
228.875.4553 Facsimile 
































































































































