
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

UNITED STATES OF AMERICA

v. CRIMINAL NO.  3:09CR002

BOBBY B. DELAUGHTER

GOVERNMENT’S RESPONSE AND MEMORANDUM IN
OPPOSITION TO THE MOTION OF DEFENDANT

TO PRODUCE GRAND JURY MINUTES

Comes now before the Court the United States of America by and through the United

States Attorney for the Northern District of Mississippi, in opposition to the motion of defendant

to produce the minutes of the grand jury proceedings, and would show unto the court the

following:

Federal Courts have long recognized “that secrecy is essential to maintaining the

integrity of the grand jury system.”  In re, Grand Jury Testimony, 832 F.2d 60, 62 (5th Cir. 1987). 

In Douglas Oil Co. of California v. Petrol Stops, Etc., 441 U.S. 211, 219 (1979), the Supreme

Court reiterated the important interests served by this policy.

First, if preindictment proceedings were made public, many prospective witnesses
would be hesitant to come forward voluntarily, knowing that those against whom
they testify would be aware of that testimony.  Moreover, witnesses who appeared
before the grand jury would be less likely to testify fully and frankly, as they
would be open to retribution as well as to inducements.  There also would be the
risk that those about to be indicted would flee, or would try to influence
individual grand jurors to vote against indictment.  Finally, by preserving the
secrecy of the proceedings, we assure that persons who are accused but
exonerated by the grand jury will not be held up to public ridicule.

The Fifth Circuit has pointed out that in considering the motion to disclose, the trial court

should consider “as an additional public interest concern, ‘the possible effect upon the

functioning of future grand juries’ by encouraging persons to testify fully and freely before

future
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grand juries.”  In re, Grand Jury Proceedings, 800 F.2d at 1300 (quoting Douglas Oil, 441 U.S.

at 222).

The defendant must show a “particularized need” for the disclosure of grand jury

materials.  Dennis v. United States, 384 U.S. 855 (1966).  The burden is on the defendant to

demonstrate: (1) a “particularized need,” and (2) that the “particularized need” outweighs the

policy protecting the secrecy of grand Jury proceedings. Douglas Oil Co. of California v. Petrol

Stops Northwest, 441 U.S. 211 (1979); United States v. Glassman, 562 F.2d 954, 957 (5th Cir.

1977); Dennis v. United States, 384 U.S. 855, 870 (1966); Pittsburg Plate Glass Co. v. United

States, 360 U.S. 395, 400 (1959).  See, United States v. Fuentes, 432 F.2d 405, 408 (5th Cir.

1970) cert. denied 401 U.S. 919 (1971), United States v. Phillips, 644 F.2d 971 (5th Cir. 1981); 

United States v. Campagnuolo, 592 F.2d 852 (5th Cir. 1979).  Unsubstantiated, speculative

assertions of improprieties occurring before the grand jury do not establish a particularized need

to justify disclosures.  United States v. Tucker, 526 F.2d 279 (5th Cir. 1976).  See, United States

v. Migley, 596 F.2d 511 (1st Cir. 1979), cert. denied, 442 U.S. 943 (1979); United States v.

Edelson, 581 F.2d 1290 (7th Cir. 1979), cert. denied, 440 U.S. 908 (1978).  Moreover, mere

assertions of impropriety do not necessitate an in camera inspection by the trial judge.  United

States v. Ferreboeuf, 632 F.2d 932 (9th Cir. 1980), cert. denied, 450 U.S. 934.

In United States v. Tucker, supra, the Fifth Circuit held that:

A defendant must show a ‘particularized need’ to justify infringement of the
secrecy surrounding a grand jury. [Christman’s] unsubstantiated allegations of
improprieties before the grand jury do not approach such a showing.  (Cites
omitted)

526 F.2d at 282.  Discovery of Grand Jury Minutes and matters occurring before the Grand Jury

are not warranted by allegations that the indictment is based on inadequate or incompetent

evidence before the Grand Jury. See, e.g., United States v. Calandra, 414 U.S. 338 (1974),
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United States v. Dionisio, 410 U.S. 1 (1973); Costello v. United States, 350 U.S. 359, 363-64

(1956); United States v. Fultz, 602 F.2d 830 (8th Cir. 1979); United States v. Gower, 447 F.2d

187, 191 (5th Cir. 1971); Cohen v. United States, 436 F.2d 586, 587 (5th Cir. 1971).  See also,

United States v. Phillips, supra; and United States v. Campagnuolo, supra, cf., United States v.

Franklin, 598 F.2d 954 (5th Cir. 1979), cert. denied 444 U.S. 870 (1979).

The grand jury is not to weigh evidence of innocence or guilt.  See, United States v.

Calandra, 414 U.S. 338, 343-44, 94 S.Ct. 613, 617-18, 38 L.Ed.2d, 561 (1971).  Rather, its

function is to determine whether there is probable cause to believe a crime was committed and

that a specific individual committed it.  Bracy v. United States, 434 U.S. 1301, 1302, 98 S.Ct.

1171, 55 L.Ed.2d 489 (1978); Costello v. United States, 350 U.S. 359, 362, 76 S.Ct. 406, 408,

100 L.Ed.397 (1956).

Defendant demands the right to examine, or have the Court examine in camera,  grand

jury proceedings on the purely speculative grounds that improprieties might be found, such as

whether the decision to indict was influenced by some improper instruction by the prosecutor, or

by insufficient evidence or by some unspecified improper influence brought about by what the

defense would like to characterize as violations of grand jury secrecy provisions.  In an effort to

establish a “particularized need,” defendant claims the government’s legal theories regarding the

prosecution are erroneous.  Defendant asserts that Senior Judge Neal Biggers, by using the term

“similar act” in his February 26, 2008, order denying Dickie Scruggs motion in limine, somehow

made a finding that the instant allegations were merely ethical violations and not a criminal

offense.  Defendant further contends that the source for a February 24, 2008, article in the

Clarion Ledger newspaper had to be a grand jury leak.  Finally, defendant contends that some

nefarious reason should be read into the decision of the U. S. Attorney’s office to handle the
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prosecution of this case.  By his speculative assertions the defendant has not, and cannot,

establish a particularized need for grand jury transcripts. 

Of course, the government would submit that the theory upon which this prosecution is

based is sound both factually and legally.  However, that issue is best left to the Court on the

defendant’s motions to dismiss.  Defense speculation to the contrary does not constitute evidence

of any impropriety or improper instruction occurring before the grand jury.  The defendant

cannot bootstrap his theory of the case into a “particularized need”.  

Likewise, Judge Biggers’ use of the term “similar act” did not constitute a finding of

innocense that would then somehow support the defense theory that an indictment could only be

the result of improper conduct by the government.  The issue before Judge Biggers at that time

was the admissibility of other acts under FRE 404(b).  It was not necessary for him to reach the

question of guilty or innocence in the case of Wilson v. Scruggs.   The government fully expects

that the evidence will show that crimes have been committed and the defendant participated in

them.  That defense theory, though innovative, does not establish a “particularized need”.

Next the defendant asks the Court to speculate that the grand jury which indicted Bobby

DeLaughter might have been improperly influenced and as evidence in support of that suspicion

he proffers the Clarion Ledger article of February 24, 2008.  First, the grand jury which indicted

Bobby DeLaughter had not yet been impaneled.  That grand jury was impaneled in June of 2008,

four months after the article, and returned the indictment against Bobby DeLaughter in January

of 2009.  Secondly, it was apparently Bobby DeLaughter himself who was talking to Clarion

Ledger reporter Jerry Mitchell, as he is quoted several times throughout the article.  The

“particularized need” that defendant Bobby DeLaughter would now urge upon the Court,

appears to have been one most likely of his own creation.  Defendant Bobby DeLaughter was

never a
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 witness before the federal grand jury, and his comments are not grand jury material.  Once again

the defendant has not and cannot establish a “particularized need”.

The defense presents no factual matter to warrant intrusion into the secrecy of the grand

jury process.  Defendant’s unsupported requests for disclosure are insufficient in this case to

overcome the presumption of regularity of the grand jury proceedings, and do not justify

disturbing the traditional secrecy surrounding such proceedings.  See, United States v. Dixon,

538 F.2d 812, 813-14 (9th Cir. 1976) cert. denied, 429 U.S. 959, 97 S.Ct. 383, 50 L.Ed.2d 326

(1976); see also, Pittsburg Plate Glass Co. v. United States, 360 U.S. 395, 398-99, 79 S.Ct.

1237, 1240-1241, 3 L.Ed.2d 1323 (1959); United States v. Proctor & Gamble, 356 U.S. 677,

682, 78 S.Ct. 983, 986, 2 L.Ed.2d 1077 (1958).

CONCLUSION

The defendant’s motion does not establish a “particularized need” to inspect grand jury

materials which are otherwise subject to the Rule of Secrecy.  Instead, the defendant’s requests

are essentially a “fishing expedition,” nothing more than a ruse to discover details of the

government’s evidence and preview the government’s case.

This submitted the 9th day of April, 2009.

Respectfully submitted,

JIM M. GREENLEE
United States Attorney
Mississippi Bar No. 5001

BY: /s/ William C. Lamar

WILLIAM C. LAMAR
Assistant United States Attorney
Mississippi Bar No. 8479
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CERTIFICATE OF SERVICE

I, William C. Lamar,  certify that I electronically filed the foregoing Government’s

Response And Memorandum In Opposition To The Motion Of Defendant To Produce

Grand Jury Minutes with the Clerk of the Court using the ECF system which sent notification

of such filing to the following:

Thomas Anthony Durkin
DURKIN & ROBERTS
tdurkin@durkinroberts.com

John D. Cline
JONES DAY
jcline@jonesday.com

Lawrence L. Little
LAWRENCE L. LITTLE & ASSOCIATES, PA
larry@larrylittlelaw.com 

and I hereby certify that I have mailed by United States Postal Service the document to the

following non-ECF participants: None.

This the 9th day of April, 2009.

  /s/ William C. Lamar                                        
WILLIAM C. LAMAR
Assistant United States Attorney
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