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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 
 
GEORGE AND CHRISTINA FOWLER PLAINTIFFS 
 
VERSUS CIVIL ACTION NO.: 1:06cv489-HSO-RHW 
 
STATE FARM FIRE & CASUALTY  
COMPANY, HAAG ENGINEERING,  
AND STEVE SAUCIER DEFENDANTS 
 
 

DEFENDANT STATE FARM FIRE AND CASUALTY COMPANY’S 
 MOTION IN LIMINE  NO. 12: TO PRECLUDE EVIDENCE OF 
OR REFERENCE TO REPLACEMENT COST OF DWELLING 

 
 

Defendant State Farm Fire and Casualty Company (“State Farm”) hereby moves this 

Court for an in limine order excluding any evidence, testimony, or argument relating or referring 

to the amount it would cost to replace or rebuild Plaintiffs’ Pass Christian vacation home.  As set 

forth in the accompanying Memorandum of Law, Plaintiffs’ homeowners policy provides that 

Plaintiffs may recover replacement cost – i.e., the amount actually expended to repair or replace 

their dwelling (subject to specified limitations) – only “when the repair or replacement is actually 

completed.”  Because it is undisputed that Plaintiffs have not even started to replace or rebuild 

their dwelling, evidence of the projected cost to rebuild the dwelling is irrelevant and speculative 

and therefore inadmissible.  See Fed. R. Evid. 402.  In such circumstances, Plaintiffs’ recovery 

under their homeowners policy, if any, is limited to the replacement cost minus normal 

depreciation, not to exceed the difference between the pre-storm value of the dwelling and the 

amount they have already recovered under their flood policy.   

WHEREFORE, PREMISES CONSIDERED, State Farm respectfully requests that this 

Court enter an order excluding any evidence, testimony, or argument relating or referring to the 
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replacement cost of Plaintiffs’ dwelling.    

RESPECTFULLY SUBMITTED, this the 14th, day of March, 2008. 
 
 

BY: ALLEN, COBB, HOOD & ATKINSON, P.A. 
 
 

BY:  s/ Michael McCabe   
 

HARRY R. ALLEN, MSB #1364 
SHERRIE L. MOORE, MSB #10723 
MICHAEL C. MCCABE, JR., MSB #101548 
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CERTIFICATE OF SERVICE 

This is to certify that the undersigned attorney for Allen, Cobb, Hood & Atkinson 

P.A. representing State Farm Mutual Automobile Insurance Company has this day 

served a copy of the above and foregoing MOTION IN LIMINE NO. 12 upon all counsel 

of record having made an appearance in this action on behalf of a party via the Court’s 

ECF system as of today’s date. There are no attorneys having made an appearance on 

behalf of any party which require service by mail. 

      

 THIS, the 14th day of March, 2008. 
 
 

 /s/ Michael McCabe   
 Michael C. McCabe, Jr. 

 
ALLEN, COBB, HOOD & ATKINSON, P.A. 
2512 25TH Avenue 
Post Office Drawer 4108 
Gulfport, MS 39502 
Tele: (228) 864-4011 
Fax : (228) 864-4852 
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                       PLAINTIFFS

                        VERSUS

STATE FARM FIRE AND CASUALTY COMPANY, EDWARD B. RUST,
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                       DEFENDANT
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                      on Tuesday
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                   at the offices of
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                   Attorneys-at-Law

                  400 Poydras Street

                       30th Floor

              New Orleans, Louisiana 70130



23

1 you were --
2      A.    Right.  And my children.  And all their

3 friends.

4      Q.    Okay.
5      A.    Which were there -- they were there all

6 the time.  Whether I wanted them to or not.  So --

7      Q.    Okay.
8            Do you recall who you purchased the lot
9 at 224 Sunset from?

10      A.    No.  And I'm -- I'm -- it was -- it was

11 an old, old fellow, a very nice man.  But I don't

12 recall.

13      Q.    Is your lot at 224 Sunset currently for
14 sale?
15      A.    No.

16      Q.    Okay.
17      A.    I'm rebuilding.

18      Q.    Have you begun rebuilding?
19      A.    I have a -- we -- Cristina and I went to

20 Asheville, North Carolina, and -- because they sell

21 the Deltech homes, which are the -- they're kind of

22 the round homes.  And we saw one at Timber Ridge

23 that withstood Katrina.  I studied on it.

24            Cristina and I went two or three weeks

25 ago, and I bought -- it's a kit.  It's a pre-fab
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1 home.  They'll -- they'll sell you the -- the

2 external shell and the -- and the roof.  Not the

3 shingles and not the internals or -- or -- and I

4 signed up for it.  I mean, I put a $5,000 deposit.

5 So did Mr. Barkley, by the way.  He -- he bought --

6 he's next door.

7            Anyway, that's -- that's what I'm -- I'm

8 planning on doing.  And I had a survey done of the

9 property.  I was there yesterday, talked to a

10 surveyor.  So, that's my plan.

11      Q.    Do you have sewer there yet, George?
12      A.    Sewerage?

13      Q.    Sewers.  Yeah.  Sewer.
14      A.    I don't think so, no.  I think I'll have

15 a -- I'll need a septic tank or something.

16      Q.    Okay.
17      A.    I don't know.

18      Q.    I didn't know if they completed it or --
19      A.    You're talking to the least handy person

20 in the world.

21      Q.    Okay.
22      A.    I have no idea how to do anything.  The

23 only tool I have is a hammer.

24      Q.    Okay.
25            But on the deed to the 224 Sunset it is
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1      A.    Maybe Cristina did.  I didn't sign

2 anything.

3      Q.    But you had paid the gentleman who
4 cleaned your slab $6,000 to remove pilings and at
5 least break up the concrete?
6      A.    Right.

7      Q.    Okay.
8            And then $1,550 for a surveyor?
9      A.    $1,550 for a survey so I can -- this

10 round house is 56 feet in diameter.  So, since I

11 told you it was a narrow lot, I needed to make sure

12 that it fits in there and is up to Code.

13            We've spent countless hours trying to

14 talk to the Mississippi people in Zoning, and

15 they'll -- and they'll -- I mean, it's like it --

16 you know, I didn't want to charge an hourly rate,

17 because it just goes on and on.

18            And Cristina says, "I'm just tired of

19 it.  We're getting different stories."

20            And it's -- I'm just -- so, in any

21 event, yes.  I mean, so -- and, you know -- you

22 know, I was hoping to try to keep -- I was hoping,

23 because of the hurricane, not to spend -- I was

24 hoping to try to keep it in the $300,000 range.

25 $350,000 range.
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1            Remember, it is a kit house, not an

2 expensive house.  And that -- but -- but, you know,

3 with all the stuff I've got to do -- I mean, like,

4 now this guy's got to give me a bid to clean the

5 trees up, and -- and it's just one thing after the

6 other.  And, so, it --

7      Q.    Did you --
8      A.    I mean, I don't think I can -- I

9 don't -- I don't think I can hold it down to

10 $350,000.  I don't know that I can.

11      Q.    Okay.
12            THE WITNESS:
13                Drinks, everyone?

14            MR. SCIALDONE:
15                No.  I was just going to tell you

16 to -- to limit your answer to the question that

17 she's asking.

18            THE WITNESS:
19                Okay.

20            MR. SCIALDONE:
21                Because you're -- you're kind of

22 drifting off beyond what she's asking.  What

23 she'd --

24            THE WITNESS:
25                Right, right.
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1            MR. SCIALDONE:
2                -- asked you was -- was what you'd

3 paid for the surveyor.

4            MS. MOORE:
5                Well, I think -- I think you may

6 ultimately just be cutting down to the questions,

7 probably.

8            THE WITNESS:
9                Okay.

10            MR. SCIALDONE:
11                None of it's harmful.  I mean, it --

12 but some of these, you're straying off a bit.

13 BY MS. MOORE:
14      Q.    On the kit home, George, have you been
15 given an estimate of how much it will cost to be
16 constructed on your property in Pass Christian?
17      A.    Not a hard estimate.  Because they gave

18 me a number on a smaller house, and it's just a

19 kit.  And, so, it's not -- I don't have one for the

20 house that I want to build.

21      Q.    Okay.
22      A.    Because we needed to find out what --

23 what size house we -- that I could fit in there.

24      Q.    I see.  I see.  Okay.
25            On the one that you described that was
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1      A.    I've only read the policy on the

2 concurrent clause section that was sent to me in

3 every letter I got from State Farm.  I was asking

4 for a check; they sent me the concurrent clause

5 language.  And that was with just about every

6 letter.

7      Q.    Okay.
8      A.    I read it.  I read it.  And when I got

9 the policy after the hurricane I reviewed it.

10      Q.    Okay.
11      A.    Okay?

12      Q.    Again, do you know a final estimate for
13 the rebuilding of your home?
14      A.    (Shakes head negatively).  Not yet.

15      Q.    Not yet?
16      A.    No.

17      Q.    Okay.
18      A.    But, notice, I'm not rebuilding the same

19 home that I had before.

20      Q.    Okay.
21      A.    I mean, that would be much more

22 expensive than what I'm planning on doing.

23      Q.    Okay.
24      A.    Because of, you know, the -- the

25 situation we find with my house, I'm -- I'm trying
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1 to keep the expenses down considerably.

2      Q.    Do you recall if your home, back in the
3 early nineties, was built to existing Codes,
4 construction Codes, at that time?
5      A.    Yes.

6      Q.    Do you recall it passing any type of
7 Code inspection?
8      A.    Yeah.  I -- I believe that's what

9 happened.  We'd make sure that it was done

10 properly.

11      Q.    And do you recall obtaining a permit to
12 build your home back in the early nineties?
13      A.    Yeah.

14      Q.    Okay.
15            Were you ever subsequently told that
16 your house was not up to the Building Code
17 standards?
18      A.    No.

19      Q.    Okay.
20            Did you record any of your telephone
21 conversations with anyone at State Farm?
22      A.    No, I didn't.

23      Q.    Do you have any documents in your
24 possession that purport to be State Farm documents
25 that were not obtained in your claim investigation
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1            MS. MOORE:
2                I've got a bill.

3            MR. SCIALDONE:
4                But most of my time should be NC'd

5 on it.  If there's any of it that's charged, it

6 would be a mistake on the --

7            THE WITNESS:
8                But you're keeping records?

9            MR. SCIALDONE:
10                I don't -- I don't think I record

11 any of my time on yours.

12            MRS. FOWLER:
13                Because we never talk about the

14 case.

15            MR. SCIALDONE:
16                Yeah.

17            THE WITNESS:
18                Okay.  Let's finish.  Let's go.

19 BY MS. MOORE:
20      Q.    Are you -- are you claiming in this case
21 all damages of the limits of your coverage?  That
22 is a bad question.  I'm sorry.
23            In this case are you seeking payment for
24 the full policy limits under all of your coverages
25 under your homeowners policy?
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1      A.    Am I --

2            MR. SCIALDONE:
3                I'm going to object to the form.  I

4 don't know if you're asking him if that's the only

5 thing he's asking for.

6            MS. MOORE:
7                No, no, no.  I'm not asking about

8 extracontractual claims.  I'm asking about:

9                Under your homeowners policy, are

10 you seeking your full coverage A limits, your full

11 coverage B limits, your dwelling --

12            THE WITNESS:
13                Yes.

14            MS. MOORE:
15                -- extension limits?

16            THE WITNESS:
17                Yes.

18 BY MS. MOORE:
19      Q.    You are?
20      A.    Yes.

21      Q.    Okay.
22            If you recover those full limits under
23 your homeowners policy as we've just described
24 and -- or in addition to the flood limits you've
25 already received, will you ultimately receive more
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1 money than the total amount of your loss?
2      A.    No.

3      Q.    No.  And tell me why not.
4      A.    Because I feel my -- the amount of my

5 loss exceeds that.

6      Q.    And that's based on --
7      A.    Well, just based upon my calculation of

8 my -- what -- and Ivan Mandich's calculation of the

9 loss of my house.  Plus my contents.  I think it

10 will -- it will exceed those limits.  I have to do

11 the mathematical calculation, but I think it will.

12      Q.    And you believe the -- that is adding
13 what you've already been paid under your flood
14 policy for both dwelling and contents?
15      A.    That's correct.

16      Q.    Okay.
17            That's the computation you're using
18 considering the fact that you've already been paid
19 for the flood?
20      A.    I think if you add those, I think -- I

21 think they will not reach whatever my claim is.

22      Q.    Have you talked about all of the damages
23 that you're seeking here today?
24      A.    Yeah.

25      Q.    Okay.




