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INTRODUCTION 

On August 29, 2005, Hurricane Katrina caused widespread damage to life and property 

when it made landfall on the Gulf Coast of Mississippi. Many of the most vulnerable properties 

on the Gulf Coast were insured by the Mississippi Windstorm Underwriting Association (―the 

Association‖ or ―MWUA‖). The Association is a mandatory, unincorporated association formed 

by the Mississippi Legislature to provide windstorm insurance for the highest-risk properties in 

Mississippi and purchase reinsurance to protect the Association‘s members, who are responsible 

for its losses. As a condition of writing property insurance in the state, each member was re-

quired under Article XIII of the Plan of Operations to authorize ―the Board . . . to act as its agent 

in . . . ceding reinsurance on behalf of the Member.‖ But Defendants—the insurer members of 

the Association‘s Board—failed to procure what they themselves deemed to be ―a responsible 

level of protection‖ on behalf of the members. Indeed, they failed to determine how reinsurance 

was necessary to protect the members for 2005 or even how much money was available to pur-

chase such reinsurance. The Association‘s non-director members, including Plaintiffs, therefore 

bore the lion‘s share of approximately $525 million in unreinsured losses.  

Defendants seek summary judgment on two grounds. First, they contend that the business 

judgment rule bars Plaintiffs‘ claims. But Defendants offer no authority for the proposition that 

the business judgment rule applies to their activities. Even if it did, fact disputes would still 

preclude summary judgment. Second, they argue that Defendants did not owe Plaintiffs a fidu-

ciary duty. But whether a fiduciary relationship exists is a question of fact, and a reasonable jury 

could find such a relationship here, given Defendants‘ obligation ―to act as [each member‘s] 

agent‖ and to purchase reinsurance ―on behalf of the Member.‖ The Court should therefore deny 

Defendants‘ motion for summary judgment and submit the disputed questions of fact to a jury 

for resolution.  
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BACKGROUND 

The Mississippi Legislature created the Association in 1987 ―to assure an adequate mar-

ket for windstorm and hail insurance in the coast area of Mississippi.‖ 1987 Miss. Laws, ch. 459 

§ 1. Membership is mandatory for all property insurers writing policies in the state. Miss. Code 

§ 83-34-3. The Association has two general powers: (1) ―[t]o cause to be issued, or issue, 

policies of insurance to applicants;‖ and (2) ―[t]o assume reinsurance from its members . . . [t]o 

cede reinsurance to its members and to purchase reinsurance in behalf of its members.‖ Miss. 

Code § 83-34-5. The Association is controlled by a Board of Directors, which performs 

administrative duties and purchases reinsurance on the members‘ behalf ―by a majority [vote] of 

the Directors.‖ (Ex. A (Plan of Operations) at §§ IX, XI.) Under Section XI.2 of the Plan of 

Operation, it is ―insurer[s]‖ that ―serve on the Board.‖ (Id. at § XI.2) Section XII of the Plan, 

however, permits an insurer to ―designate a qualified representative and an alternate of such 

representative to serve for it.‖ (Id. at § XII.) As of December 31, 2004 Defendants were ―[t]he 

duly appointed insurers . . . having representatives sitting on the Board.‖ (Ex. B (12/31/04 Rep.) 

at 302.) 

I. DEFENDANTS RECOGNIZED A DUTY TO REINSURE FOR A 500-YEAR 

STORM. 

The Board long recognized that the Association must purchase reinsurance to prepare for 

a devastating hurricane. In 1989, the Chairman stressed that ―[w]e all realize . . . that sometime 

in the future we will be faced with a catastrophe and we must be certain that we are prepared to 

address it.‖ (Ex. C (11/9/89 Chairman‘s Rep.).) In 1992, the Chairman wrote that ―we have 

seriously upheld our duties as Board Members‖ in part because ―we have given our companies 

the peace of mind that reinsurance buys.‖ (Ex. D (11/20/92 Chairman‘s Rep.).) The 

Association‘s actuary was explicit about this requirement in 2002, noting that the Association‘s 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-3
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-3
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-3
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
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―very structure requires the purchase of large amounts of reinsurance.‖ (Ex. E (9/18/02 Rate 

Filing) at 0058.)  

In carrying out its duty to ―purchase reinsurance in behalf of its members,‖ the Board 

recognized an obligation to purchase reinsurance sufficient for 500-year storm (i.e., a storm with 

a one-in-five-hundred or 0.2% chance of happening in any given year). Over the six-year period 

from 1998 through 2003, the Board purchased limits at approximately the 500-year level: 

Year Total Insured Value 500-Year Level Reinsurance Limit 

1998 $849,000,000 $201,000,000 $200,000,000  

1999 $950,000,000 $196,780,000 $200,000,000 

2000 $840,000,000 - - - - $200,000,000 

2001 $844,582,367 $174,637,329 $200,000,000 

2002 $828,337,691 $174,637,329 $200,000,000 

2003 $1,070,173,000 $186,506,330 $200,000,000 

 

 (See, e.g., Ex. F (6/23/03 Analysis); Ex. G (9/05 Historical Data); Ex. H (1997 Policies) at 

MFB2027, 2044; Ex. I (1999 Portfolio Rep.) at MFB2351; Ex. J (4/13/00 Minutes) at 496-97; 

Ex. K (4/01 Portfolio Analysis) at MFB2781; Ex. L (5/8/02 Reinsurance Update) at 1064.) While 

the Board sometimes retained certain losses within their reinsurance limits, it never deviated 

from its target of limits to the 500-year level. Since total-insured values remained fairly static at 

around $1 billion, the Board was generally able to reinsure to maintain coverage at the 500-year 

level for the ―$200 million in limits that [the Board] determined to be a responsible amount of 

protection based off of the wind models that project and predict loss.‖ (Ex. M (6/18/2002 Cooper 

Letter).) 

II. THE BOARD SOUGHT A RATE INCREASE TO MAINTAIN “A RESPONSIBLE 

AMOUNT OF PROTECTION.” 

The Board faced a significant dilemma in 2002. Based upon ―a large increase in 

reinsurance cost and risk load associated with a much tighter reinsurance market,‖ the 

Association‘s auditor recommended that the Board seek a rate increase of 89.4% from the 
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Commissioner. (Ex. N (5/8/02 Minutes) at 544.) The ―company [i.e., non-agent] Board 

members‖ felt that the increased cost of reinsurance ―obligated [the Board] to file [for] some 

level of rate increase.‖ (Id. at 545.) They even feared that ―the Board could be criticized and 

possibly even face litigation for not taking action with such a rate deficiency indicated.‖ (Id.) On 

June 18, 2002, the Association‘s reinsurance broker wrote to Mississippi Farm Bureau‘s repre-

sentative, Board Chairman Robert Arnold, and described the Board‘s reinsurance options. (Ex. 

M (6/18/02 (Cooper Letter).) At that time, the Board had received catastrophe modeling showing 

that limits of $174,637,329 would be necessary to cover a 500-year storm. (Ex. L (5/8/02 

Reinsurance Update) at 1064.) But the Board had determined that an even higher level was 

necessary. (Ex. M.) As the Association‘s broker wrote,  

In order to purchase the entire $200 million in limits that you have determined to 

be a responsible amount of protection based off the wind models that project and 

predict loss, there are really only two alternatives:  

1. Increase the rates charged to individual risks that are buying coverage 

through the wind pool up to a level that could adequately fund the 

purchase of the excess protections (at this time those rates would need to 

be roughly doubled), or 

2. Assess the member companies for front-end premium to fund this 

reinsurance as opposed to the historical position of only assessing for post 

event loss.  

(Id. (emphases added).) The next day, the Board approved reinsurance with a $200 million limit, 

but with substantial risks retained. (See Ex. O (6/19/02 Parks Letter).) Dramatic action was ne-

cessary to secure ―the entire $200 million [i.e., 500-year coverage]‖ necessary for ―a responsible 

amount of protection‖ for years to come. (Ex. M.)  

On September 17, 2002, the Board considered whether to request a rate increase ―due to 

risk load driven by the increased cost of reinsurance.‖ (Ex. P (9/17/02 Minutes) at 561).) 

Allstate‘s representative noted that ―with such high rate level indications the Board is obligated 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
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to file for some level of rate increase.‖ (Id.) The Board agreed to implement a deductible and to 

request a rate increase of 73.8%. (Id. at 561-562.) The next day MWUA‘s auditor provided a re-

quest for a rate increase. (Ex. E (9/18/02 Rate Filing).) According to the request, the Association 

required reinsurance because  

[o]n a gross basis, MWUA will experience very high underwriting gains in most 

years, punctuated by enormous losses in years containing a land-falling hurricane. 

MWUA is not an equity carrying residual market; it distributes dividends to 

members in profitable years and assesses members as needed to make up for any 

financial shortfalls. Therefore, MWUA has an unusually strong reliance on 

reinsurance to smooth its financial results.  

(Id. at 58) Whereas industry sources such as A.M. Best might recommend a certain level of rein-

surance for a private insurer, such recommendations were inapplicable given the MWUA‘s 

―unique coverage (wind only)‖ and the ―coastal nature of the underlying risks.‖ (Id. at 59.) The 

MWUA based its rate application on its own catastrophe modeling and $200 million reinsurance 

limits (then more than a 500-year level). (Id. at 59.) The Association‘s reinsurance broker also 

made the stakes clear to the Board: ―If the MWUA wishes to purchase the level of coverage it 

had in years past it must raise rates or develop some type of assessment program.‖ (Ex. Q 

(10/18/02 Minutes) at 591.) As Robert Arnold of Mississippi Farm Bureau stated in his 

Chairman‘s Report for 2002: ―The MWUA‘s immediate challenge is to provide an affordable 

product without over exposing the member companies to catastrophic losses.‖ (Ex. R (10/18/02 

Chairman‘s Rep.).) On June 19, 2003, the Association‘s manager informed the Board that the 

Insurance Department had approved a 22% rate increase—substantially less than requested. (Ex. 

S (6/19/03 Minutes) at 587.) The Association‘s manager indicated that ―we‘ll make do and use 

that extra premium to pick up some more reinsurance.‖ (Ex. T (10/9/03 Press Release).) This 

never happened. 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
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III. DEFENDANTS DRAMATICALLY REDUCED THE ASSOCIATION’S 

REINSURANCE WITHOUT NOTICE AND ONLY AGREED TO PURCHASE 

MORE “AS FUNDS WERE AVAILABLE.” 

On January 29, 2004, the Board heard proposals from various reinsurance brokers for the 

2004 hurricane season. (See Ex. U (1/29/04 Minutes).) Defendants‘ goals for the renewal in-

cluded ―minimiz[ing] member company assessments‖ and ―adequately set[ting] budget and 

match[ing] premium payments with [the Association‘s] cash flow.‖ (Ex. V (1/29/04 Benfield 

Presentation) at 1021.) After hearing from the brokers, the Board invited its current broker, 

Cooney, Rikard and Curtin (―CRC‖), to present again at its March 2004 meeting. (Ex. W (3/3/04 

Minutes) at 614.) At that meeting, the Association‘s manager informed the Board of ―increases 

in the number of policies, premium and insurance in force as compared to the previous year.‖ 

(Id. at 616.) CRC‘s analysis was based upon a total insured value of $1,350,700,753, which in-

cluded $280 million added in 2003 alone. (Ex. X (CRC Presentation) at 0371.) But that figure 

was already out of date: the total insurance in force for policy year 2003 was in fact 

$1,429,658,000. (Ex. W at 614.) Defendants knew the Association‘s risks were rising rapidly.  

As shown above, the Association had purchased limits at or above the 500-year level for 

the prior six years. At the Board meeting in March 2004, Defendants discussed the ―increases in 

the number of policies, premium written and insurance in force as compared to the previous 

year.‖ (Id. at 616.) Precisely because of these increases, CRC informed Defendants that 

―$200,000,000.00 of coverage‖ would only ―reinsure to approximately the 250-300 year 

occurrence,‖ not the 500-year level they had previously obtained. (Id. at 619.) Despite this, 

Defendants determined for the first time since before Hurricane Georges in 1998 to purchase 

limits even below the $200 million level. As the minutes reflect, ―[i]t was the consensus of the 

Board that reinsurance should be purchased to cover 100% of the first $100,000,000.00 and any 

coverage above this amount would be purchased as funds were available.‖ (Id.) Defendants 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
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agreed to this unprecedented reduction in reinsurance limits on the heels of a rate increase 

intended to pay for more reinsurance and despite knowing of the Association‘s rapidly escalating 

risks. They did not notify the membership of these decisions until the 2004 hurricane season was 

already over. (See Ex. Y (10/15/04 Chairman‘s Rep.).) 

In their papers, Defendants assert that they intentionally left risk unreinsured so as to 

―preserve an incentive for voluntary writings in the Coast Area by retaining the possibility of 

assessments in the event of catastrophe.‖ (Defs. Br. at 10.) Defendants even offer the previously 

undisclosed expert opinion of a Deputy Commissioner of Insurance, who opines ―that a decision 

by the Board to assess members for additional reinsurance premiums could have been 

detrimental‖ and that the purchase of more reinsurance ―could have impaired the incentive of in-

surers to avail themselves of the voluntary writings credit.‖ (Harrell Aff. ¶¶ 12, 13 (emphasis 

added).) But the Board‘s chairman in 2004 disagrees that Defendants intentionally exposed 

Plaintiffs to catastrophic risks to incentivize voluntary writings. (See Ex. Z (Arnold Tr.) at 26 

(―Q. [W]ere there any other steps [besides voluntary credits] intended by the board that were to 

incentivize companies for voluntary writings or to penalize companies that weren‘t doing enough 

voluntary writings to get that credit? A. I – I can‘t think of any.‖).) Indeed, the Association has 

described itself as ―historically s[eeking] the highest levels of reinsurance coverage that could be 

afforded by the premium collected at the approved rates.‖ (Ex. E (9/18/02 Rate Filing) at 0096.)  

IV. DEFENDANTS HAD AN INCENTIVE TO AVOID SPENDING MORE FOR “A 

RESPONSIBLE AMOUNT OF PROTECTION.” 

The record does reflect that Defendants considered one incentive when making reinsur-

ance decisions, but it does not relate to voluntary writings. Rather, Defendants had a financial 

incentive to spend only the funds that were available to purchase reinsurance rather than to 

assess members.  
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Defendants were responsible for almost half of the Association‘s expenses. (See Ex. AA 

(2004 Participation) and Ex. BB at (2005 Participation).) The Association‘s accounting docu-

ments repeatedly describe the cost of reinsurance as an ―expense.‖ (See, e.g., Ex. CC (2004 

Proposed Budget); Ex. DD (10/15/04 Board Minutes and 2005 Proposed Budget) at 643-44.) 

Indeed, reinsurance was the Association‘s largest annual expense, accounting for approximately 

65-70% of its overall budget. (See id.) The Plan requires the Association members to participate 

in the expenses in proportion to the net-direct premiums they collect for hail and windstorm in-

surance in Mississippi. (See Ex. A (Plan of Operations) at § IX(2).) But due to credits for volun-

tary writings in the Coast Area, Defendants bore a proportional share of the first 10% of un-

reinsured losses, and virtually no share of the remaining 90%:  

Defendant Responsibility for 

MWUA Expenses 

Responsibility for 90% 

of MWUA Losses 

Allstate  6.541% 0.00% 

Mississippi Farm Bureau 14.71% 0.00% 

Nationwide 4.950% 0.00% 

State Farm 20.28% 0.00% 

St. Paul Companies 2.249% 0.00% 

Total as of June 15, 2004: 48.73% 0.00% 

(See Ex. AA (2004 Participation).) Accordingly, while Defendants could expect to pay for half 

of any member assessment to purchase reinsurance, they had almost no exposure to unreinsured 

losses. Defendants therefore had an incentive to ignore their broker‘s suggestion to ―[a]ssess the 

member companies for front-end premium to fund this reinsurance as opposed to the historical 

position of only assessing for post event loss.‖ (Ex. M (6/18/02 Cooper Letter).)  

This conflict caused Defendants to handle the Association‘s reinsurance affairs 

differently from how they handled their own. For instance, State Farm‘s 30(b)(6) witness 

acknowledged that—when State Farm is purchasing reinsurance for itself—―what‘s really 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5


9 

driving for State Farm is the exposure.‖ (Ex. EE (McCarty Tr.) at 35:13-14.) This is consistent 

with the opinion of Plaintiffs‘ expert that ―[e]xposure to loss [rather than budget] is what 

companies should be focused on in making reinsurance decisions.‖ (Ex. FF (Van de Graaf Rep.) 

at 7.) But as the reinsurance broker retained by the Board testified, 

If [the Association] were a commercial insured, we probably would have worked 

more with them in the area of analysis of risk to purchase than we did. But, again, 

it was always . . . a matter of we got X dollars, we‘re going to spend all we can 

spend and that‘s what we‘ll buy. 

(Ex. GG (Cooper Tr.) at 269:13-20.) The Association‘s reinsurance broker testified that budget, 

not exposure, drove Defendants‘ reinsurance decisions for the Association. (See, e.g., id. at 270 

(―[I]t was a consistent eight-year philosophy of whatever money we can get in charges to the 

people in the pool, we‘ll spend.‖); id. at 257 (―They wanted to buy [re]insurance for as much as 

they could afford at anytime . . . in the [eight] years that I‘ve been dealing with them or dealt 

with them.‖).) But Defendants botched even that. 

V. DEFENDANTS FAILED TO BUY MILLIONS IN ADDITIONAL COVERAGE 

DESPITE HAVING AMPLE FUNDS AVAILABLE.  

On June 23, 2004, CRC submitted a quote for the $100 million in limits Defendants had 

authorized. (See Ex. HH (6/24/04 Minutes and Quote) at 629.) Just three months earlier, CRC 

had based its modeling on a total-insured value of $1.35 billion. (Ex. X (CRC Presentation) at 

371.) By June 2004, the total-insured value had increased another $100 million to $1.45 billion. 

(Ex. HH at 629.) At the Board meeting, CRC suggested that the Board could stretch the $100 

million reinsurance policy that had been approved in March to cover two hurricane seasons in-

stead of one. (Id. at 628.) In addition, CRC advised that the Board could purchase $75 million in 

additional coverage for $750,000 or $100 million for $900,000. (Id.) Defendants chose the lesser 

amount—foregoing $25 million of coverage to save $150,000. (Id.) CRC representatives had not 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=MS+ST+s+83-34-5


10 

recommended the lesser coverage. To the contrary, they noted after the meeting that ―a 100 

[million in excess of] 100 [million] layer makes more sense.‖ (Ex. TT (6/24/04 CRC Email).)  

Ironically, the Board had enough revenue on hand to purchase significantly more 

reinsurance. The 22% rate increase approved by the Commissioner in 2003 combined with the 

rapidly escalating premium base meant that the Association‘s revenues had significantly 

increased. (See, e.g., Ex. JJ (5/04 Statement of Operations).) At the meeting where they decided 

to forego the extra $25 million in coverage, Defendants reviewed a Statement of Operations 

showing that while the Association‘s expenses were essentially flat—$1,082,766 in May 2003 to 

$1,152,157 in May 2004—its income had grown from less than $2.7 million in May 2003 to 

nearly $3.5 million in May 2004. (Id.) This trend would continue throughout 2004. By August 

31, 2004, the Association had income of approximately $6 million—roughly a 33% increase 

from the year before—compared with a fairly flat $2.3 million in expenses. (Ex. KK (8/04 

Statement of Operations).) The Association‘s coffers were overflowing. But despite their 

resolution just months before to buy more reinsurance ―as funds were available,‖ and despite a 

rate increase for the very purpose, they did not do so. (Ex. W (3/3/04 Minutes) at 619.)  

VI. DEFENDANTS RENEWED THE 2004 REINSURANCE FOR 2005 WITHOUT 

ANALYZING THE ASSOCIATION’S NEEDS OR ABILITY TO PAY. 

On October 15, 2004, the Board convened for a day of meetings. (Ex. DD (10/15/04 

Board Minutes and 2005 Proposed Budget).) At 8:00 a.m., the Board reviewed both the 

Association‘s financial performance over the prior year and the budget for 2005. (Id.) With re-

spect to 2004, the manager ―[p]rojected written premiums for year ending 2004 [to be] approx-

imately $12,000,000.‖ (Id. at 640.) When compared with the Association‘s projected expenses in 

2004 of $10,318,851, the Association was on track to make a profit of $1.68 million in 2004. (Id. 

at 643.) The proposed 2005 budget projected an even larger profit. The minutes reflect that the 
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budget was also ―based on an estimated written premium of $12,000,000.00 for 2005.‖ (Id. at 

640.) But expenses were only budgeted at $8,369,630. (Id. at 643.) Thus, the budget projected a 

profit of more than $3.6 million for 2005—a number that would likely exceed $4 million when 

administrative expenses were assessed to the members. (See Ex. LL (Kramer Rep.) at Ex. 1).) 

Despite the massive surge in total-insured value, the Board budgeted less for reinsurance in 2005 

than it had budgeted for the year before. (Ex. DD at 643.) The budget passed with no recorded 

dissent. (Id. at 640.) Apparently, no one suggested using the Association‘s anticipated profit for 

2005 to protect the members with more reinsurance. (See generally id. at 638-42.) 

 After approving the 2005 budget at the October 2004 meeting, the Board turned to 

reinsurance coverage for the 2005 hurricane season. (Id. at 641.) At that point, the Board had 

placed only $100 million of coverage for the 2005 hurricane season. (Id.) CRC informed the 

Board that it would be inexpensive to extend the $75 million layer from the 2004 reinsurance 

package through 2005. (Id.) Defendants knew that total-insured values were rising and from the 

increased premiums knew that the models for 2004 had proven ―pretty consistently wrong‖ (Ex. 

GG (Cooper Tr.) at 294:7) in light of actual damage caused by ―an unprecedented four major 

storms making landfall in the southeast United States this year‖ (Ex. DD at 641). Despite this, 

Defendants did not request any new data or updated studies reflecting the Association‘s 

skyrocketing total-insured value. (See generally id. at 638-42.) Indeed, they apparently asked no 

questions at all. (See id.) As reflected in the minutes, ―[a] motion was made, seconded and 

approved for CRC to seek renewal quotes for extending the 75 million for the same period as the 

100 million currently purchased.‖ (Id.)  

In the month following that meeting, CRC secured a quote for the renewal of the $75 

million excess layer from 2004. (See Ex. MM (11/12/04 Parks Letter).) Defendants voted by 
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mail to approve that coverage. (Ex. NN (11/19/04 Parks Letter).) Defendants did not meet again 

or even speak before casting their votes. (Ex. OO (Sparks Tr.) at 66-68.) Defendants did not ask 

their own internal reinsurance experts whether it was prudent to extend the Association‘s $175 

million reinsurance coverage into 2005. (See, e.g., Ex. EE (McCarty Tr.) at 46-47.) And the 

Board did not meet again until July 13, 2005. (Ex. OO (Sparks Tr.) at 78; see also Ex. PP 

(7/13/05 Minutes).) At the July 2005 meeting, the Association‘s manager told Defendants that 

―the total insurance in force has . . . increased and is currently $1,746,006,000.‖ (Ex. PP. at 650.) 

This was an increase of nearly $400 million (about 30%) since Defendants had last received 

modeling on the Association‘s portfolio of risks some 16 months earlier. By the time Hurricane 

Katrina made landfall, the figure exceeded $1.8 billion. (Ex. QQ (8/31/05 Statement of 

Operations).)  

Following the meeting of the 2004 Board, Robert Arnold of Mississippi Farm Bureau 

presented the Chairman‘s Report. (Ex. Y (10/15/04 Chairman‘s Rep.).) Defendants were the only 

members present. (See Ex. OO (Sparks Tr.) at 59-60.) Arnold noted the growth in the 

Association‘s total-insured value, but stated that the Association had received a relative bargain 

on its reinsurance for 2004: 

The current insurance in force is over $1.6 billion, which is an all time high. This 

represents a 23% increase over last year‘s 26% increase from the previous 

year. . . . Due to some softening in the reinsurance market, the MWUA was able 

to purchase 100% of $175 million of coverage. 

(Ex. Y (10/15/04 Chairman‘s Rep.).) He made no mention of the 20-month duration of the first 

$100 million in coverage, the amount that catastrophe modeling showed was necessary to pur-

chase coverage at the 500-year level, or the Board‘s plans for the upcoming 2005 hurricane 

season. (See id.) Defendants‘ brief asserts this report was sent to the membership in February 

2005, but the document they cite provides no support for this assertion. (See Ex. 31 to 
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Defendants‘ Mem.) In any event, at least three Defendants have admitted through their corporate 

representatives that it does not describe the coverage for the 2005 hurricane season. (See Ex. Z 

(Arnold Tr.) at 119:4-6 (―Q. . . .[T]hat‘s the 2004 season that‘s being described there. Right? A. 

Correct.‖); Ex. OO Sparks Tr. at 63 (Q. . . . [T]here‘s nothing in this document that says what the 

MWUA is planning to do for next year? A. I don‘t see anything.‖); Ex. RR (Little Tr.) at 82-83 

(Q. There‘s nothing in there, is there . . . that this is designed to cover . . . two hurricane seasons? 

A. No.‖).)  

  Defendants made the decision to renew the $175 million reinsurance package for 2005 

without analysis or the exercise of judgment. Defendants now claim that they relied upon the 

recommendation of the broker, but the broker disagrees. The minutes reflect only that CRC sug-

gested that renewing in the near term might be ―easier and less expensive than waiting until after 

January 1, 2005.‖ (Ex. DD (10/15/04 Board Minutes and 2005 Proposed Budget) at 641.) The 

broker testified that CRC did not recommend any particular level of coverage: 

Q. Was CRC recommending to the board at this time, October 2004, that 175 

million was enough or all that was needed for the 2005 storm season? 

 

A. You know, again, as I explained earlier, we never really recommended. I 

mean, it came down to they fairly consistently spent what they had, and 

we took it and got the most we could get for it. 

 

 (Ex. GG (Cooper Tr.) at 296:21-297:1 (objections omitted).) Indeed, when asked whether he 

remembered any discussion at all about whether the ―100 and 75 on top of that . . . was enough,‖ 

CRC‘s representative stated that ―I really don‘t to be honest.‖ (Id. at 295:11-15.) All of this is 

consistent with an atmosphere the broker described as ―mostly a kind of get-together more than a 

serious business discussion, at least from the placement of the reinsurance side.‖ (Id. at 296:4-7.) 

Defendants‘ reinsurance decision for the 2005 storm season failed to account for the fact 

that the Association‘s total-insured value had already skyrocketed by the end of September 2004 
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to over $1.6 billion from the $1.35 billion that was used for the most recent catastrophe 

modeling. (See Ex. SS (3/2/04 CRC Analysis); Ex. TT (9/30/04 Statement of Operations).) As 

the Association has recognized, the correct analysis of projected hurricane losses ―typically 

include[s] an adjustment to expected hurricane losses for inflation‖ based upon expected rises in 

total-insured value. (Ex. E (9/18/2002 Rate Filing) at 0054.) Thus, for example, 

[i]f the exposure-in-force is expected to be 10% more than it was on the as-of date 

of the model run, this will produce 10% more premium and (assuming a constant 

insurance-to-value ratio on the book of business and no significant geographical 

shift of new business) 10% more expected hurricane loss from the model. 

(Id. (emphases added).) While total-insured value was flat when the 2002 rate filing was sub-

mitted, Defendants knew that was no longer the case in October 2004. (Compare id., with Ex. 

TT.) Indeed, at the October 15, 2004 meeting where they asked CRC to obtain quotes to extend 

the reinsurance coverage for another year, the Association‘s manager informed Defendants that 

―the proposed 2005 budget indicates an increase compared to the 2004 budget primarily due to 

the growth experienced by the MWUA.‖ (Ex. DD (10/15/04 Minutes) at 640) (emphasis added).) 

And the Board had previously explained the reinsurance consequences of such growth in their 

2002 application for a rate increase to the Insurance Commissioner. (See generally Ex. E. 

(9/18/02 Rate Filing).) Despite this, Defendants apparently did not consider the staggering 

growth in total-insured value when making decisions regarding reinsurance for the 2005 season. 

Thus, by 2004 and 2005, the Association‘s revenues had significantly increased, but Defendants 

never used that new money to purchase reinsurance—even though they knew members were 

saddled with extra risk. This stands in contrast to the standard Defendants applied when 

purchasing reinsurance for themselves. (See Ex. EE (McCarty Tr.) at 35:13-14 (―what‘s really 

driving for State Farm is the exposure.‖).) Defendants did not consider changing risks or spend—
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at a minimum—the funds they had available on reinsurance for 2005. This represented a total 

failure of analysis.  

VII. HURRICANE KATRINA CAUSED WIDESPREAD DEVASTATION. 

Hurricane Katrina reached the Mississippi Gulf Coast on August 29, 2005, causing wide-

spread damage to life and property. The Association‘s Board had long known ―that sometime in 

the future we will be faced with a catastrophe and we must be certain that we are prepared to 

address it.‖ (Ex. C (11/9/89 Chairman‘s Rep.).) But the Association proved woefully under-

reinsured, with only $175 million in coverage. (Ex. UU (4/17/06 Assessment).) This sum was 

dwarfed by the approximately $700 million the Association paid out to its insureds. (Id.) The 

vast majority of the $525 million in unreinsured losses were borne by the Association‘s non-

director members, including Plaintiffs. (See id.) Defendants bore almost no share. (See id.) 

Shortly before Hurricane Katrina, CRC had been given data to model the Association‘s 

risks for the 2006 hurricane season. (See Ex. VV (8/31/05 Model Results).) When the data was 

compiled, it showed exactly what Defendants should have known all along: the Association was 

reinsured nowhere close to the 500-year level that the Board had long targeted. In fact, it was 

reinsured to barely over the 100-year level. (See id.) Indeed, the Association had only $175 mil-

lion in coverage in place, but the new data showed that reinsurance in the range of $481 million 

was necessary to reinsure to the 500-year level. (See id.; see also Ex. FF (Van de Graaf Rep.) at 

13-14.) In addition, as discussed above, Defendants had failed even to use available funds to pur-

chase reinsurance, as they had resolved to do, instead leaving millions of dollars on the table. 

(See Ex. W (3/3/04 Minutes) at 619.)  

ANALYSIS 

Plaintiffs‘ have bought claims for negligence and breach of fiduciary duty. Defendants 

have moved for summary judgment on these claims on the grounds that (1) their decisions are 
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protected by the business judgment rule, and (2) they did not owe Plaintiffs a fiduciary duty. For 

the reasons below, the Court should deny that motion. 

I. DEFENDANTS CANNOT AVAIL THEMSELVES OF THE BUSINESS 

JUDGMENT RULE.  

The Court should deny Defendants‘ motion for summary judgment because the business 

judgment rule does not apply to their conduct. Plaintiffs‘ claims implicate two duties—the duty 

of care and the duty of loyalty—that ―differ in nature and content, though they doubtless inter-

sect and overlap.‖ Omnibank of Mantee v. United Southern Bank, 607 So. 2d 76, 84 (Miss. 

1992). Defendants seek summary judgment on the ground that the business judgment rule, which 

applies only to the duty of care, bars Plaintiffs‘ claims. See, e.g., In re e2 Communications, Inc., 

320 B.R. 849, 860 (Bankr. N.D. Tex. 2004) (―The business judgment rule does not apply to a 

breach of the duty of loyalty.‖), citing Gearhart Industries, Inc. v. Smith Intern., Inc., 741 F.2d 

707, 724 n.9 (5th Cir. 1984) (Texas law); see also Omnibank of Mantee, 607 So. 2d at 85 

(holding that ―[a] director or officer who makes a business judgment in good faith fulfills the 

duty ... [of care] if the director or officer‖ meets the required elements) (emphasis added, 

bracketed language in original). Therefore, Defendants‘ motion with respect to the business 

judgment rule is for partial summary judgment.  

Defendants have made no effort to show that the business judgment rule applies to the 

Association‘s directors under Mississippi law. But even if it did, the threshold question would be 

whether a business judgment was, in fact, made. If so, the inquiry turns to whether the director‘s 

exercise of judgment meets the criteria set forth in § 4.01(c) of the Principles of Corporate 

Governance and adopted by the Mississippi Supreme Court in Omnibank of Mantee v. United 

Southern Bank, 607 So.2d 76, 85 (Miss. 1992). In analyzing this, the Court should keep in mind 

that ―[t]he application of [these] duty of care standards is . . . heavily fact oriented.‖ Principles of 
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Corporate Governance 4.01(c), Comment f. Indeed, Plaintiffs are aware of no case under 

Mississippi law applying these factors in anything other than a trial on the merits. See Omnibank 

of Mantee, 607 So. 2d at 85 (Miss. 1992) (trial on the merits); Worldwide Forest Products, Inc. 

v. Winston Holding Co., 1999 WL 33537093 (N.D. Miss. 1999) (trial on the merits); Home 

Telephone Company v. Darley, 355 F. Supp. 992, 1000 (D.C. Miss. 1973) (trial on the merits 

under pre-Omnibank standard). 

A. The Business Judgment Rule Does Not Apply to the Association. 

Defendants have cited no authority under Mississippi law for the proposition that the 

business judgment rule applies to an unincorporated association such as the MWUA. Omnibank 

of Mantee v. United Southern Bank is the only published statement by the Mississippi courts on 

the business judgment rule under Mississippi common law, and in that case the Mississippi 

Supreme Court adopted standards that expressly ―apply only to relationships among directors, 

officers, shareholders, and their corporations.‖ Principles of Corporate Governance § 4.01, 

Comment f (emphasis added). Language like this has led some courts to conclude that ―the 

business judgment rule . . . is inapposite in the [non-corporate] context because it is a function of 

the unique corporate setting.‖ Henkels & McCoy, Inc. v. Adochio, 138 F.3d 491, 502 (3d Cir. 

1998) (citing 3A William Meade Fletcher et al., Fletcher Cyclopedia of the Law of Private 

Corporations §§ 1036-37 (perm. ed. rev. vol. 1994)); accord Minard v. Iazzetti, 2007 WL 

1462402, *3 n.1 (D.N.J. May 15, 2007) (―The Court concludes the business judgment rule does 

not apply here because . . . the decision in this case was in the context of a general partnership 

and not a ‗corporate setting.‘‖). Indeed, in another context, the Mississippi Supreme Court 

―reject[ed] the notion that ‗incorporated company‘ refers to any entity other than a corporation‖ 

in distinguishing unincorporated associations such as LLCs from fully incorporated entities. 

Champluvier v. State, 942 So. 2d 145, 153 n.9 (Miss. 2006). Here, the Plan of Operations 
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provides only for indemnity in certain circumstances following a finding of liability and makes 

no mention of a business judgment rule. (See generally Ex. A (Plan); see also id. at Art. VII.) 

There is no authority under Mississippi law for the Court to impose additional protection for 

Board members beyond that approved by the Commissioner and promulgated under the statutory 

command that the Plan ―provide for the efficient, economical, fair and nondiscriminatory 

administration of the association.‖ Miss. Code. § 83-34-13. The Court should therefore find that 

the business judgment rule does not apply to Defendants. 

B. Defendants Did Not Exercise Judgment.  

Even if the business judgment rule did apply, the Court should find that a dispute of fact 

exists as to whether Defendants made a business judgment at all regarding the level of reinsur-

ance necessary for the 2005 hurricane season. Under the Principles of Corporate Governance, 

―Section 4.01(c) affords protection only to a ‗business judgment.‘‖ Principles of Corp. 

Governance § 4.01(c), Comment c (noting the ―[p]rerequisite of a conscious exercise of 

judgment‖). Thus, ―the business judgment rule applies only when a judgment actually was 

made.‖ 3A Fletcher Cyc. Corp. § 1040. As the Delaware Supreme Court has stated, ―the 

business judgment rule operates only in the context of director action. . . . It has no role where 

directors have either abdicated their functions, or absent a conscious decision, failed to act.‖ 

Aronson v. Lewis, 473 A.2d 805, 813 (Del. 1984). It is therefore a threshold requirement of the 

business judgment rule that ―director judgment was brought to bear with specificity on the 

transactions.‖ Kaplan v. Centex Corp., 284 A.2d 119, 124 (Del. Ch. 1971). 

1. Defendants Exercised No Business Judgment about How Much Reinsurance 

the Association Needed for 2005. 

In this matter, Defendants failed to make a business judgment regarding the level of rein-

surance necessary to protect the Association‘s members for the 2005 reinsurance season. 
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Defendants addressed reinsurance for the 2005 hurricane season twice. First, they agreed in June 

2004—after receiving modeling and analysis only for the 2004 hurricane season—to purchase a 

$100 million layer for 2004 and 2005. (Ex. HH (6/24/04 Minutes).) Then, in November 2004, 

Defendants voted by mail to extend the additional $75 million layer purchased for 2004 into 

2005. (See Ex. NN (11/19/04 Parks Letter).) Defendants had never before and have never since 

purchased reinsurance coverage for two seasons at a time. (Ex. RR (Little Tr.) at 82).) This 

decision to purchase coverage for two seasons was uninformed and proved catastrophic because 

Defendants failed to consider whether the amount they modeled for 2004 was sufficient for 

2005, given factors such as a skyrocketing total-insured value and ―an unprecedented four major 

storms making landfall in the southeast United States this year.‖ (Ex. DD (10/15/04 Minutes and 

Proposed 2005 Budget) at 641.) Defendants failed to consider this, even though they knew the 

Association‘s total-insured value was at ―an all time high,‖ with ―a 23% increase over last year‘s 

26% increase from the previous year.‖ (Ex. Y (10/15/04 Chairman‘s Rep.).) This failure to exer-

cise judgment and conduct analysis represents a classic example of directors who ―abdicated 

their functions‖ and for which the business judgment rule has ―no role,‖ Aronson, 473 A.2d at 

813 , as cited in Principles of Corp. Governance § 4.01(c), Comment c.  

Defendants contend that ―the Board retained and relied upon a sophisticated reinsurance 

broker, and consulted other sophisticated brokers, who analyzed comprehensive underwriting 

data and made recommendations to the Board about reinsurance purchase options.‖ (Defs.‘ Br. at 

21.) But none of those ―other sophisticated brokers‖ analyzed anything for the 2005 hurricane 

season—the period actually relevant to this case. The only broker involved in the Association‘s 

reinsurance program for 2005 testified that ―we never really recommended‖ a particular level of 

coverage. (Ex. GG (Cooper Tr.) at 296:22-23.) And none of the Board members even asked 
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CRC‘s representative whether the Association should consider buying more than $175 million. 

(See generally Ex. DD (10/15/04 Minutes and Proposed 2005 Budget).) Nor can Defendants ar-

gue that they relied upon the MWUA‘s staff for reinsurance recommendations. The MWUA‘s 

own manager testified that MWUA staff gave the Board no recommendation on how much rein-

surance it should obtain or how much it should spend for reinsurance—that was ―a board 

decision.‖ (Ex. WW (Parks Tr.) at 51, 53-54.) Pleading reliance upon a recommendation that 

―was [in fact] silent as to that issue‖ itself shows ―lack of good faith or good business judgment.‖ 

Worldwide Forest Products, Inc., 1999 WL 33537093, at *8 n.19 (applying Mississippi law). 

And even if Defendants had relied upon some perceived recommendation from CRC or 

elsewhere, a jury could find such reliance unreasonable in light of the lack of modeling for 2005 

and the failure to account for inflation in total-insured value. In any event, the record reflects—

and on summary judgment the Court should infer—that Defendants failed to exercise judgment 

on the amount of reinsurance necessary for 2005. 

2. Defendants Exercised No Business Judgment About the Amount of Money 

Available for Reinsurance for 2005.  

In addition, Defendants failed to exercise business judgment on the amount of money that 

they actually had available to spend on reinsurance for 2005. As discussed above, ―It was the 

consensus of the Board [in March 2004] that reinsurance should be purchased to cover 100% of 

the first $100,000,000.00 and any coverage above this amount would be purchased as funds were 

available.‖ (See Ex. W (3/3/04 Minutes) at 619 (emphasis added).) This accords with the under-

standing of the reinsurance broker Defendants retained, who testified that ―it was a consistent 

eight-year philosophy of whatever money we can get in charges to the people in the pool, we‘ll 

spend.‖ (Ex. GG (Cooper Tr.) at 270.) Or as St. Paul Travelers‘ representative testified, ―[you] 
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buy as much reinsurance as you possibly can afford, based on your model TIV.‖ (Ex. RR (Little 

Tr.) at 37).) 

When it came time to buy reinsurance for 2005, however, Defendants paid no attention to 

how much they actually had to spend on reinsurance. At the October 15, 2004 board meeting at 

which Defendants authorized their broker to get quotes on extending the $75 million layer into 

2005, Defendants approved a budget projecting a profit of more than $3.6 million. Indeed, they 

had in their hands the 2005 Proposed Budget, which projected expenses of $8,369,630 and 

―estimated written premium of $12,000,000.00 for 2005.‖ (See Ex. DD (10/15/04 Board Minutes 

and 2005 Proposed Budget) at 640, 643.) Defendants thus knew (or should easily have known) 

that they were voting to have the Association run a profit of over $3.6 million. After 

administrative expenses were assessed, that profit could have exceeded $4 million. (See Ex. LL 

(Kramer Rep.) at Ex. 1.) But Defendants never apparently considered using any of this extra 

money to buy more reinsurance to protect members. (See generally Ex. DD (10/15/04 Board 

Minutes and 2005 Proposed Budget).) As St. Paul Travelers‘ corporate representative admitted, 

―there [is] no rational reason to have that profit in this type of enterprise.‖ (Ex. RR (Little Tr.) at 

113:13-17).) Defendants knew reinsurance was needed to ―smooth [the Association‘s] financial 

results‖ so as to avoid ―very high underwriting gains . . . punctuated by enormous losses in years 

containing a land-falling hurricane.‖ (Ex. E (9/18/02 Rate Filing) at 58.) Defendants thus failed 

to exercise any rational judgment on how to use this irrational profit. This is another reason for 

the Court to find that the business judgment rule does not apply.  

C. Fact Disputes Exist Regarding Each of the Elements of the Business 

Judgment Rule.  

Even if Defendants satisfied the prerequisite of having exercised judgment, fact disputes 

would prevent the Court from applying the business judgment rule on summary judgment. Under 
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Mississippi law, a director who makes a business judgment in good faith fulfills the duty of care 

only if the director:  

(1) is not interested . . . in the subject of the business judgment; (2) is informed 

with respect to the subject of the business judgment to the extent the director or 

officer reasonably believes to be appropriate under the circumstances; and (3) 

rationally believes that the business judgment is in the best interests of the 

corporation. 

Omnibank of Mantee, 607 So.2d at 85 (quoting Principles of Corp. Governance § 4.01(c)). This 

sets forth a ―simple negligence standard, as qualified by the business judgment rule.‖ Resolution 

Trust Corp. v. Scott, 929 F. Supp. 1001, 1018 (S.D. Miss. 1996); compare with Aronson, 473 

A.2d at 812 (Del. 1984) (unlike Mississippi‘s simple-negligence standard, applying Delaware‘s 

stricter standard under which ―director liability is predicated upon concepts of gross 

negligence‖). ―Because the three elements of the rule are stated in the conjunctive, the absence of 

any one of them may subject the director or officer to liability.‖ 3 Miss. Prac. Encyclopedia 

Miss. Law § 22:148. Thus, ―[t]he rule provides no protection for an action which is unadvised, 

where the director is self-interested, or where the person has no rational basis to believe the 

action is in the corporation‘s best interests.‖ Id. § 22:148 (emphasis added). ―As with the duty 

itself, the business judgment rule imports an objective standard.‖ Omnibank of Mantee, 607 So. 

2d at 85. This section will address each element in turn.  

1. Defendants Were Interested in the Subject of the Business Judgment. 

There is a dispute of material fact over whether Defendants were interested parties with 

respect to their reinsurance decisions. The business judgment rule does not apply where the di-

rector is ―interested . . . in the subject of the business judgment.‖ Omnibank of Mantee, 607 

So. 2d at 85. ―A director is interested where the director has a financial or pecuniary interest in a 

transaction other than that which devolves to the corporation or to all of the shareholders 

generally.‖ 3A Fletcher Cyc. Corp. § 1040. Under Mississippi law, ―[t]he concept of interest is 
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broadly defined.‖ Omnibank of Mantee, 607 So. 2d at 90. ―[D]irectors . . . cannot, either directly 

or indirectly, in their dealings on behalf of the corporation with others . . . acquire any other 

personal benefit or advantage, not also enjoyed by the other stockholders.‖ Fought v. Morris, 543 

So. 2d 167, 171-72 (Miss. 1989).  

In this matter, Defendants had ―a financial or pecuniary interest‖ in the purchase of rein-

surance not shared by ―all of the [members] generally.‖ 3A Fletcher Cyc. Corp. § 1040. Under 

the Plan of Operations, ―[e]ach member of the Association shall participate in the [Association‘s] 

. . . expenses . . . in proportion [to] the net direct premiums of such member written in the State.‖ 

(Ex. A (Plan) at § IX.) Many Association documents confirm that reinsurance is an expense of 

the Association. (See, e.g., Ex. CC (2004 Proposed Budget); Ex. DD (10/15/04 Board Minutes 

and 2005 Proposed Budget) at 643-44.) For instance, the proposed 2004 budget that Defendants 

approved on October 15, 2004 listed projected reinsurance premium for 2005 as an ―expense.‖ 

(Ex. DD at 643.) Most members were responsible for expenses and catastrophe assessments in 

proportion to their statewide writings because, unlike Defendants, they did not have sufficient 

voluntary writing credits to avoid catastrophe assessments. (See, e.g., Ex. UU (4/17/06 

Assessment).) By contrast, Defendants were responsible for about half of all expenses, including 

any assessment that might be made for reinsurance premiums, but almost none of the risk of 

losses covered by reinsurance. (See id.) While Defendants dispute these facts, a reasonable jury 

could certainly conclude that they had ―a financial or pecuniary interest‖ in avoiding assessments 

for reinsurance that was not shared by ―all of the [members] generally.― 3A Fletcher Cyc. Corp. 

§ 1040. This is exactly the kind of ―inherent conflict of interest‖ that ―[t]he business judgment 

rule does not protect.‖ Id. 
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Defendants dispute these arguments based almost entirely upon a single quote from the 

deposition of Plaintiffs‘ accounting expert, Loren Kramer. (See Defs. Br. at 20-21.) Defendants 

simply misunderstand Mr. Kramer‘s testimony. Mr. Kramer did agree that Defendants had no 

particular incentive not to spend MWUA profits on reinsurance. (See Ex. XX (Kramer Tr.) at 

123) (―[b]ased on the way they actually did the accounting, I don‘t think there was an incentive 

to keep reinsurance down.‖).) But Mr. Kramer was responding to questions regarding the manner 

in which the Association handled reinsurance premiums given the profits the Association ran 

between 1998 and 2003. (See id. at 122:17-21 (―Q. ―[I]n years in which there was a profit based 

on the second tier, that distribution would -- very little of it, if any, would have gone to the de-

fendants, would you agree with that? A. Absolutely.‖).) He was not testifying about how any 

assessment to raise money for additional reinsurance would have impacted Defendants. Thus, the 

portion of Mr. Kramer‘s testimony cited by Defendants has no bearing whether Defendants had 

incentive to avoid special assessments for reinsurance premiums if such assessments would have 

been needed after profits were exhausted.  

Defendants‘ behavior provides additional evidence of their pecuniary interest in avoiding 

reinsurance assessments. One of the brokers that presented reinsurance alternatives at the 

January 2004 Board meeting understood Defendants‘ key goals to include ―minimiz[ing] mem-

ber company assessments.‖ (Ex. W (1/29/04 Benfield Presentation) at 1021.) And the 

Association‘s own reinsurance broker twice informed Defendants that they would need to assess 

the members to continue their current level of coverage in the event the Commissioner did not 

approve a sufficient rate increase. (See, e.g., Ex. V (10/18/02 Minutes) at 591 (―If the MWUA 

wishes to purchase the level of coverage it had in years past it must raise rates or develop some 

type of assessment program.‖) (emphasis added); Ex. N (6/18/02 Cooper Letter) (stating that ab-
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sent a rate increase Defendants would need to ―[a]ssess the member companies for front-end 

premium to fund this reinsurance‖).) Determining why Defendants did not act on these pleas 

presents a question of fact for the jury. See Saunders v. Berrong, 183 So.2d 637, 642 (Miss.1966) 

(holding that ―motive[] [is] a question of fact for the jury to determine from the testimony 

adduced at the trial‖).)  

In any event, it is the Plan of Operations and not Mr. Kramer‘s opinion that establishes 

the conflict. But Mr. Kramer‘s report reflects the very real interest Defendants had to avoid rein-

surance assessments. (See Ex. LL (Kramer Rep.) at 8-10.) Because reinsurance premiums are an 

―expense‖ of the Association, Defendants collectively would have paid for such assessments 

without reduction for insurance voluntarily written in the Coast Area. (Id.) Mr. Kramer never re-

treated from that position at his deposition. To the extent Defendants disagree with the opinion 

he derived from the Plan and the accounting records that treat reinsurance as an expense, it 

shows only that there is a dispute of fact for the jury. 

2. Defendants Were Not Reasonably Informed Under the Circumstances. 

 A fact dispute also exists as to whether Defendants were reasonably informed under the 

circumstances. Under Mississippi law, the business judgment rule does not apply unless the de-

fendant is ―informed with respect to the subject of the business judgment to the extent the direc-

tor or officer reasonably believes to be appropriate under the circumstances.‖ Omnibank of 

Mantee, 607 So. 2d at 85. ―The director must inform him- or herself in recognition that the 

director is a fiduciary acting on behalf of others.‖ 3 Miss. Prac., Encyclopedia Miss. Law 

§ 22:229. This prong of the business judgment rule contains both ―subjective and an objective 

content,‖ and a ―director or officer will fail to comply . . . [either] if [1] he or she does not 

believe the inquiry made is adequate or [2] if he or she is unreasonable in believing that the 

inquiry made is adequate.‖ Principles of Corporate Governance 4.01(c), Comment b; see also 
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Omnibank of Mantee, 607 So. 2d at 88 (affirming factual finding after trial regarding defendant‘s 

―unreasonable . . . belief regarding the extent to which he should have informed himself at the 

time regarding these [transactions]‖). 

There is a dispute of material fact with respect to the reasonableness of Defendants‘ as-

serted belief that they were reasonably informed regarding the level of reinsurance necessary to 

protect the Association‘s members for 2005 and the funds available for that purchase. As the 

Comments to § 4.01(c) make plain, ―[t]here is no precise way to measure how much information 

will be required to meet the ―reasonable belief‖ test in given circumstances.‖ Principles of 

Corporate Governance § 4.01(c), Comment e. Rather, the fact-finder must weigh a number of 

factors to determine whether a director‘s belief regarding the level of inquiry required was 

―appropriate under the circumstances‖ including: 

(i) the importance of the business judgment to be made; (ii) the time available for 

obtaining information; (iii) the costs related to obtaining information; (iv) the 

director‘s confidence in those who explored a matter and those making 

presentations; and (v) the state of the corporation‘s business at the time and the 

nature of competing demands for the board‘s attention.  

Id. In addition, the fact-finder may weigh ―[t]he different backgrounds of individual directors, 

the distinct role each plays in the corporation, and the general value of maintaining board 

cohesiveness‖ to assess ―whether a director acted ‗reasonably‘ in believing that the information 

before him or her was ‗appropriate under the circumstances.‘‖ Id. 

There are fact disputes regarding each of these factors. First, there is no question about 

the importance of the reinsurance decision. Defendants were aware that 2004 had brought ―an 

unprecedented four major storms‖ (Ex. Y (10/15/04 Chairman‘s Rep.)), and that ―over exposing 

the member companies to catastrophic losses‖ was listed among the Association‘s most 

―immediate challenge[s]‖ two years before (Ex. R (10/18/02 Chairman‘s Rep.)). Second, 

Defendants had ample time to decide the level of coverage necessary and the funds available to 
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protect the membership for 2005. But after voting in absentia to secure the $75 million layer in 

late 2004, the Board did not meet again until the 2005 hurricane season was already underway. 

(Ex. PP (7/13/05 Minutes).) In that time, they could have met or inquired with their brokers to 

determine whether $175 million was sufficient coverage for 2005. Third, there was little cost 

associated with inquiring into the amount of reinsurance necessary to protect the membership or 

the funds available. The industry custom would be for the Association‘s reinsurance broker to be 

paid largely if not totally by the reinsurers themselves. See, e.g., Philan Ins. Ltd. v. Frank B. Hall 

& Co., 748 F. Supp. 190, 192 n.2 (S.D.N.Y. 1990) (reinsurance brokers are generally paid by 

―reinsurers who recognize brokers and pay them commissions on reinsurance premiums‖). And 

Defendants had all the information they needed to recognize and consider the Association‘s pro-

jected $3.6 million profit for 2005 at the October 15, 2004 Board meeting. (See Ex. DD 

(10/15/04 Minutes and Projected 2005 Budget).) Fourth, Defendants‘ confidence in ―those who 

explored [the] matter‖ is not relevant because no one ever did explore how much reinsurance 

was prudent for 2005 or how much money was available to pay for it. Defendants could not 

reasonably continue relying on the 2004 analysis, given the radically changing circumstances.  

Finally, the comparative pressures with respect to other tasks seem nonexistent in the run 

up to the 2005 hurricane season. Defendants are without excuse for the failure to properly 

analyze the data in 2004 and for not addressing reinsurance in the first half of 2005. Indeed, the 

Board did not even meet until July 2005. Defendants‘ efforts in 2004 have significant problems. 

As with 2005, Defendants never considered the level of reinsurance necessary to adequately 

protect the membership and never checked to see how much money they actually had available 

for reinsurance. But in 2004 Defendants at least met, heard from reinsurance brokers, and 

reviewed modeling data. (See, e.g., Ex. U (1/29/04 Minutes); Ex. W (3/3/04 Minutes).) For 2005, 
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by contrast, Defendants did none of this—despite knowing that the Association‘s surging total-

insured value meant both more available money and more risk for members.  

Defendants suggest that they were reasonably informed because they relied on the rec-

ommendations of the Association‘s reinsurance broker. But ―the board‘s authority to delegate 

and rely remains subject to the directors‘ ultimate responsibility for oversight.‖ Principles of 

Corporate Governance § 4.02, Comment i. And as discussed above, the Association‘s broker 

testified that he ―never really recommended‖ any particular amount of reinsurance to 

Defendants. (Ex. GG (Cooper Tr.) at 296:21-297:1.) See Brehm v. Eisner, 746 A.2d 244, 262 

(Del. 2000) (stating that liability may attach where ―the directors did not in fact rely on the 

expert‖); see also Worldwide Forest Products, Inc., 1999 WL 33537093, at *8 n.19 (holding that 

reliance upon an appraisal that ―was [in fact] silent as to that issue‖ by itself ―displays a lack of 

good faith or good business judgment‖). Likewise, the few documents the Board received along 

with the budget plainly demonstrated that they had substantial revenues available to assure 

coverage commensurate with past practices. See Brehm, 746 A.2d at 259 (holding that ―[t]he 

Board is responsible for considering . . . material facts that are reasonably available‖). In such 

circumstances, a reasonable jury could find that ―the subject matter . . . that was material and 

reasonably available was so obvious‖ that Defendants should be liable ―regardless of the expert‘s 

advice or lack of advice.‖ Id. at 262.  

3. Defendants Could Not Rationally Believe Their Judgment Was in the Best 

Interests of the Association’s Members. 

The Court should also find that there is a dispute of fact regarding the rationality of 

Defendants‘ reinsurance decisions. Under Mississippi law, the business judgment rule only ap-

plies if the director ―rationally believes that the business judgment is in the best interests of the 

corporation.‖ Omnibank of Mantee, 607 So. 2d at 85. ―[T]he presumptions arising from the 
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business judgment rule may be overcome by showing irrationality . . . on the part of corporate 

officers or directors.‖ 3A Fletcher Cyc. Corp. § 1040. ―The rule provides no protection for an 

action . . . where the person has no rational basis to believe the action is in the corporation‘s best 

interests.‖ 3 Miss. Prac., Encyclopedia MS Law § 22:148. ―Irrationality is the outer limit of the 

business judgment rule . . . . [and] may tend to show that the decision is not made in good 

faith . . . .‖ Brehm, 746 A.2d at 263. . 

In this matter, a reasonable jury could conclude that there was no rational basis for 

Defendants to decide to run a profit of at least $3.6 million for 2005 rather than use the money 

for reinsurance. Indeed, St. Paul Travelers‘s corporate representative admitted in his testimony 

that there is no rational basis for the Association to be generating profits: 

Q. But there would be no rational reason to have that profit in this type of 

enterprise? 

A. You‘re asking me my opinion? 

Q. Yes. 

A. I agree with you, yeah. 

(Ex. RR (Little Tr.) at 113:13-17); see also id. at 112:25-113:2 (―Q. Was there anyone who 

thought that the association should be creating profits for its members? A. No. I don‘t recall that 

ever coming up, no. Q. There would be no rationale that you can think of for having profits? A. 

No.‖).) Given this testimony, a jury could reasonably find that it was not rational for the 

Association to plan for profits in 2005, rather than ―buy as much reinsurance as you possibly can 

afford, based on your model TIV.‖ (Id. at 37).)  

Defendants themselves apparently recognize that there is little to say in defense of their 

reinsurance decisions for the relevant 2005 hurricane season. Indeed, their defense relies exclu-

sively on the efforts of its brokers in the run up to the 2004 hurricane season. But as the 
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Comments to § 4.01 recognize, ―directors and officers have continuing obligations to act in the 

best interests of the corporation and to use reasonable care.‖ Principles of Corporate Governance 

§ 4.01(c), Comment f.  

[I]f circumstances change so that a decision that was once a proper business 

judgment would, if made again in the current context, lack a rational basis, then 

the protection of the business judgment rule would not be available to a repetition 

of the same decision.  

Id. Thus, a decision may be rational for one hurricane season but not the next. This rule applies 

with particular force where ―circumstances change materially and a director or officer knows, or 

reasonably should know (within the scope of his or her oversight obligations), of these changed 

circumstances and is still in a position to change or modify a prior decision.‖ Id. Defendants 

knew in October 2004 that the Association‘s total-insured value was at ―an all time high‖ with ―a 

23% increase over last year‘s 26% increase from the previous year.‖ (Ex. Y (10/15/04 

Chairman‘s Rep.).) They knew that an increase in total-insured value meant that more premium 

dollars were available to purchase reinsurance. (See, e.g., Ex. E (9/18/02 Rate Filing) at 54.) In 

such circumstances, a jury could reasonably find that the defendants irrationally failed to change 

course. See Principles of Corporate Governance § 4.01(c), Comment f. In such circumstances, 

―protection of the business judgment rule [is] not available.‖ Id.  

II. DEFENDANTS OWED PLAINTIFFS A FIDUCIARY DUTY. 

At the very least, disputes of material fact exist as to whether Defendants owed Plaintiffs 

a fiduciary duty. Under Mississippi law, ―fiduciary duty . . . extends to every possible case in 

which a fiduciary relation exists as a fact.‖ Roman Catholic Diocese v. Morrison, 905 So.2d 

1213, 1239 (Miss. 2005) (quotation omitted). A fiduciary duty exists  

where one person or institution assumes a trust relationship with another, such 

that the former, as a matter of choice or legal obligation, assumes the 

responsibility to act in the best interest of the latter, even to the detriment and 

peril of the best interests of the former. 
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(Id.) A fiduciary relationship may arise ―when the circumstances establish that (1) the parties 

have ‗shared goals‘ in the other‘s commercial activity, (2) one party justifiably places trust or 

confidence in the integrity and fidelity of the other, and (3) the trusted party has effective control 

over the other party.‖ Smith v. Franklin Custodian Funds, Inc., 726 So. 2d 144, 151 (Miss. 1998) 

(finding these factors satisfied for summary judgment purposes despite ―[t]he facts in the record‖ 

being ―sparse‖ and ―the cases . . . unpersuasive‖) (quotation omitted). Mississippi law ―applies a 

broad brush to this doctrine and does not preclude a jury‘s finding of a fiduciary relationship‖ in 

a variety of situations. Robley v. Blue Cross/Blue Shield of Mississippi, 935 So. 2d 990, 994 

(Miss. 2006). Indeed, the Mississippi Supreme Court has held that ―the existence of a fiduciary 

relationship is a question of fact.‖ Smith v. Franklin Custodian Funds, Inc., 726 So. 2d 144, 150 

(Miss. 1998) (remanding for trial because plaintiff ―should have been given the opportunity to 

prove that . . . a fiduciary relationship existed‖).  

A. At a Minimum, Fact Disputes Exist Regarding the Fiduciary Relationship. 

In this matter, a reasonable jury could find that a fiduciary relationship exists between 

Plaintiffs and Defendants with respect to the ―purchase [of] reinsurance on behalf of [the 

Association‘s] members.‖ (Ex. A (Plan) § IX.) A fact-finder easily could conclude that Plaintiffs 

and Defendants have shared goals under the Plan of Operations, which expressly requires 

Defendants to work on Plaintiffs‘ behalf with respect to the purchase of reinsurance. (See, e.g., 

id. at Art. XIII, § III and § IX); see also Miss. Code. § 83-34-5. Indeed, several of Defendants‘ 

representatives testified that they had a duty to protect the members. (See, e.g., Ex. YY (Brouse 

Tr.) at 66 (―I felt that my duty was to make decisions that I felt were in the best interests of the 

membership as a whole, the member companies as a whole.‖); Ex. OO (Sparks Tr.) at 27:20-

28:13 (discussing ―general knowledge‖ of ―duty to obtain reinsurance for the protection of wind 

pool members.‖).)  
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Moreover, a jury could reasonably find that Plaintiffs justifiably trusted in Defendants. 

Among other things, the Plan required that each plaintiff authorize the Board ―to act as its agent  

. . . in ceding reinsurance on behalf of the Member as authorized by the Plan.‖ (Plan Art. XIII 

(emphasis added)). The Mississippi Supreme Court has held that ―the duties which the agent is 

required to perform on behalf of the principal are fiduciary in nature.‖ Puckett v. Rufenacht, 

Bromagen & Hertz, Inc., 587 So. 2d 273, 279 n.4 (Miss. 1991) (also holding that a broker that 

exercises discretionary power over an investor‘s funds ―is a fiduciary in his treatment of his 

customer‘s funds to properly advise and properly invest‖).. This may include a duty of care 

arising out of the Plan‘s requirement that any purchase of reinsurance be on the member‘s behalf 

rather than in the directors‘ self-interest. (See, e.g., Ex. A (Plan) § IX.) Finally, a jury could 

conclude that the agency relationship, which required each member‘s ―unqualified 

authorization,‖ gave Defendants total control over the purchase of reinsurance ―on behalf of the 

Member as authorized by the Plan.‖ (Id. at Art. XIII.) This is particularly true, given the Plan‘s 

command that the purchase of reinsurance be ―authorized by a majority of the Directors‖ (id. 

§ IX), and Defendants‘ practice of waiting until the pertinent hurricane season was over before 

notifying the membership how much reinsurance had been placed, (see Ex. Z (10/15/2004 

Chairman‘s Rep.)). Therefore, the Plan and Defendants‘ behavior in implementing it provides 

ample ground for a finding that Defendants owed Plaintiffs a fiduciary duty. 

B. Defendants’ Arguments to the Contrary Are Unavailing. 

Defendants contend that they did not owe Plaintiffs a fiduciary duty because (1) 

―Defendant entities were not Board members [but rather their employees individually] at the 

time of the challenged reinsurance transaction‖; and (2) there is ―no basis‖ to establish a ―fidu-

ciary duty between [Plaintiffs‘] individually (and not on behalf of the MWUA itself) and the 

Board.‖ (Defs. Br. at 25.) But the Court has already ruled that the first question entails disputed 
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fact issues, and the second has no merit in light of Mississippi law permitting direct suits even by 

corporate shareholders where the defendant owed a direct duty to the plaintiff. 

1. The Court Has Already Held That a Dispute of Fact Exists Regarding 

Whether Defendants or Their Agents Were Directors. 

The Court has already held that ―the evidence creates a genuine issue as to whether 

Insurers or, alternatively, their respective representatives are members of the Board.‖ (Slip Op. at 

11 (Aug. 20, 2007).) Indeed, the Court concluded that ―the evidence strongly suggests that mem-

ber insurers are appointed to the Board, whereas individual representatives serve on the Board as 

representatives of their respective member Insurer employers.‖ Id. at 10. Perhaps that is why 

Defendants on page 3 of their brief assert that ―the issue need not be decided now.‖ In any event, 

the Court should once again disregard Defendants‘ contention that they did not serve on the 

Board. (See Ex. B (12/31/2004 Rep.) at 302 (listing Defendants as ―[t]he duly appointed insurers 

. . . having representatives sitting on the Board‖).) 

2. Mississippi Law Permits Direct Suits to Vindicate an Individual Injury. 

The Defendants also rely on Utah corporate law to argue that the Board owed Plaintiffs 

no duties separate and apart from that of the Association. (Defs.‘ Br. at 26 (citing Allyn v. 

Wortman, 725 So. 2d 94, 103 (Miss. 1998) (resolving ―whether, under Utah law, the 

shareholders had standing to sue the individuals believed responsible for the destruction and 

demise of the company.‖) (capitals omitted).) But Mississippi law permits a shareholder to bring 

individual claims ―in a case where the stockholder shows a violation of duty owed directly to 

him.‖ Bruno v. Southeastern Services, Inc., 385 So. 2d 620, 622 (Miss. 1980) (quoting Shaffer v. 

Universal Rundle Corp., 397 F.2d 893, 896 (5th Cir. 1968)). This ―well-recognized complement‖ 

to the general rule regarding shareholder suits permits ―‗a cause of action in favor of the stock-

holder, as an individual, for a violation of duty owing directly to him.‘‖ Vickers v. First 
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Mississippi Nat. Bank, 458 So. 2d 1055, 1063 (Miss. 1984) (emphasis in original) (quoting, in 

part, Empire Life Ins. Co of America v. Valdak Corp., 468 F.2d 330, 335 (5th Cir. 1972)). As 

shown above, the Plan of Operation required Defendants to ―to act as [each member‘s] agent 

in . . . ceding reinsurance on behalf of the Member as authorized by the Plan.‖ (Ex. A (Plan) Art. 

XIII (emphasis added)). This obligation arises from the Association‘s enabling statute, which 

empowers the Association (acting through the Board) ―to purchase reinsurance in behalf of its 

members.‖ Miss. Code. § 83-34-5; see also American Heritage Book of English Usage § 169 

(stating that ―in behalf of and on behalf of have distinct meanings‖ in that ―in behalf of . . . 

mean[s] ―for the benefit of‖ while ―on behalf of . . . mean[s] ―as the agent of‖). 

In this respect, the requirement that reinsurance be purchased ―in‖ and ―on‖ behalf of the 

members points to an important difference between the Association and a corporation. Unlike ―a 

corporation [that is] separate and distinct from its stockholders‖ and in which ―the shareholder 

does not have a legal interest in its property,‖ Bruno, 385 So. 2d at 621-622, the Association 

carries no assets and its members remain individually liable for its potentially catastrophic losses. 

See, e.g., Miss. Code § 83-34-9; see also Karl Rove & Co. v. Thornburgh, 39 F.3d 1273, 1286 

(5th Cir. 1994) (stating that ―statutes permitting suit against unincorporated associations have not 

altered or supplanted the preexisting common law rule governing the personal liability of associ-

ation members‖). This fact when combined with the language obliging Defendants to operate on 

Plaintiffs‘ behalf distinguishes this case from those in which ―the injury [merely] result[s] in the 

destruction or depreciation of the value of corporate stock.‖ Bruno, 385 So. 2d at 621. Not only 

is the injury to personal rather than corporate assets, but it is distributed so as to insulate 

Defendants from responsibility for catastrophic losses. See, e.g., Am. Jur. Corps. § 1938 (stating 

that ―a disparate treatment of shareholders has been held to constitute special injuries and, 
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therefore, may be the subject of direct [rather than derivative] actions.‖). Thus, even if the factors 

establishing a fiduciary relationship were not dispositive on this question—and they are—

Defendants‘ argument would still fail. The Court should therefore find that at the very least a 

dispute of fact exists as to whether Defendants owed Plaintiffs a fiduciary duty. 

CONCLUSION  

Given Plaintiffs‘ liability for unreinsured losses, the Plan requires the Board to purchase 

reinsurance on behalf of members. Defendants have flouted that obligation. Their papers 

describe a complicated balancing act—never communicated to the membership—in which they 

in essence tried to force members to make voluntary writings or face potentially catastrophic 

losses. (See, e.g., Defs.‘ Br. at 5-6, 10, 22-23.) They likewise state that they had ―no shared 

goals‖ with a membership they describe as consisting of ―almost 200 competitors.‖ (Id. at 26). 

But Mississippi law is plain that fiduciaries ―assume[] the responsibility to act in the best interest 

of [those to whom they owe a duty], even to the detriment and peril of the best interests of the 

[fiduciary].‖ Morrison, 905 So.2d at 1239; Omnibank of Mantee, 607 So.2d at 790 (fiduciaries 

are ―held to something stricter than the morals of the market place‖) (quotation omitted). In this 

respect, Defendants‘ own words provide some of the best evidence of their wrongdoing. The 

Court therefore should deny Defendants‘ motion and entrust this matter to the jury where it 

belongs. 
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