
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION
HENRY KUEHN and JUNE P. KUEHN PLAINTIFFS

VERSUS No. 1:08-cv-577-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY, et al. DEFENDANTS

STATE FARM’S MEMORANDUM IN SUPPORT OF ITS MOTION TO QUASH/FOR
PROTECTIVE ORDER (RE: SUBPOENAS OF ITS COUNSEL) AND FOR INTERIM STAY

EXPEDITED BRIEFING AND DECISION ON INTERIM STAY RESPECTFULLY REQUESTED

State Farm Fire and Casualty Company respectfully submits this memorandum of law in support

of its motion, pursuant to Fed. R. Civ. P. 26(c) and 45(c)(3), and Local R. 7.2(H), and for good cause

shown, (1) to quash/for protective order as to (a) the notices of deposition and subpoenas duces tecum

served by Plaintiffs on State Farm’s counsel in this matter H. Scot Spragins, Esq., and Lawrence

“Lucky”Tucker, Esq., see [45], [46], [48], [49], and (b) document subpoenas similarly served on

Messrs. Spragins and Tucker and their law firm, Hickman, Goza & Spragins, PLLC, see [50], [51], [52],

and (2) for expedited briefing and ruling for an interim stay on the subpoenas and notices at issue (which

call for the depositions to be taken on March 30, 2009, and call for the documents to be produced on

March 20, 2009), in order to maintain the status quo pending a ruling on the merits of this motion.

Plaintiffs’document subpoenas to State Farm’s counsel seek documents concerning the appraisal

conducted in connection with this claim, including “instructions”regarding that appraisal. Plaintiffs’

depositions of State Farm’s counsel would likely address those same issues. This Court should quash

the subpoenas as well as the deposition notices and enter a protective order (a) precluding the

depositions inasmuch as Plaintiffs cannot make the requisite showing that State Farm’s counsel is in

exclusive possession of non-privileged information that is not only relevant but also crucial to this case,

and (b) limiting the document subpoenas because they are overbroad, seek materials not reasonably

calculated to lead to admissible evidence, and seek privileged materials.
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I. THIS COURT SHOULD PRECLUDE THE DEPOSITIONS OF STATE FARM’S COUNSEL

This Court is empowered to enter a protective order forbidding this discovery. Fed. R. Civ. P.

26(c)(1) and 45(c)(3). Courts frown upon and take a critical view of deposing an adversary’s attorney.

Thus, for example, in Nguyen v. Excel Corp., 197 F.3d 200 (5th Cir. 1999), the Fifth Circuit observed

that “depositions of opposing counsel are disfavored generally and should be permitted only in limited

circumstances.”Id. at 209 (citing Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327 (8th Cir. 1986));

accord Theriot v. Parish of Jefferson, 185 F.3d 477, 491 (5th Cir. 1999) (citing Shelton). In light of this

strong policy, the Fifth Circuit has observed“that a request to depose opposing counsel generally would

provide a district court with good cause to issue a protective order.”Nguyen, 195 F.3d at 209.

Because “depositions of opposing counsel are discouraged, as they disrupt the adversarial

process and lower the standards of the profession ... a party should not be permitted to take the

deposition of another party’s attorney except in the most unusual of circumstances.”Wilson, P.A. v.

Scruggs, P.A., 2003 WL 23521358, at *1 (S.D. Miss. Apr. 10, 2003) (citations omitted). Those

circumstances do not exist with respect to State Farm’s counsel.

In evaluating the propriety of deposing opposing counsel, the Fifth Circuit has applied a three-

part test precluding such depositions unless the proponent shows that: “(1) no other means exist to

obtain the information than to depose opposing counsel; (2) the information sought is relevant and non-

privileged; and (3) the information is crucial to the preparation of this case.”Nguyen, 197 F.3d at 208

(citing Shelton, 805 F.2d at 1327); see also Scruggs, 2003 WL 23521358 at *1-2. Courts routinely

quash subpoenas where the party seeking to depose opposing counsel fails to carry that burden. See, e.g.,

Scruggs, 2003 WL 23521358 at *2; Swangain v. Aon Corp., 2006 U.S. Dist. LEXIS 63964, at *5-6 (S.D.

Miss. Sept. 6, 2006). Here, Plaintiffs cannot satisfy their burden.

As discussed more fully below, State Farm’s counsel is not the only source of the information

Plaintiffs seek. Moreover, any information they possesses is not relevant or crucial to the central issues
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in this case, i.e., the actual conduct of the appraisal and the propriety of the award. Plaintiffs have no

basis to depose State Farm’s counsel and an order precluding those depositions is warranted.

A. This Case Is About the Actual Conduct and Impropriety of the Appraisal Award

Plaintiffs seek to depose State Farm’s counsel concerning certain communications with John

Minor, the appraiser identified by State Farm. Yet any communications between State Farm’s counsel

and Mr. Minor are not relevant or crucial to the actual conduct, scope, and propriety of the appraisal,

which are the central issues in this case. The propriety of that appraisal award turns on what the

appraisers actually did and what damage their award encompasses, not on communications with State

Farm’s counsel. As recent discovery has emphatically confirmed, the appraisal process and award went

far beyond the narrow confines of assigning a dollar value to damage that was incontrovertibly caused

by a covered peril. Determining the cause of loss by appraisal is not only contrary to the policy

language, but is also unconstitutional under Mississippi law. Munn v. Nat’l Fire Ins. Co. of Hartford,

115 So. 2d 54, 57 (Miss. 1959).

1. The Appraisal Process Cannot Be Used To Determine Liability or Cause

For nearly fifty years, Hartford Fire Ins. Co. v. Jones, 108 So.2d 571 (Miss. 1959), and Munn,

115 So.2d 54, have been the leading Mississippi Supreme Court cases addressing appraisal. As this

Court recognized in Kuehn v. State Farm Fire & Casualty Company, No. 1:06-cv-723-LTS-RHW, 2007

WL 184647, at *1 (S.D. Miss. Jan. 19, 2007) (Senter, J.) (“Kuehn I”), Munn is “Mississippi’s leading

case on this issue ....”1 Under Erie R.R. v. Tompkins, 304 U.S. 64 (1938), this Court is bound to follow

that precedent. See, e.g., Jackson v. Johns-Manville Sales Corp., 781 F.2d 394, 397 (5th Cir. 1986).

In Hartford Fire, the Mississippi Supreme Court provided “a splendid discussion of the effect of

an appraisal in Mississippi.”Munn, 115 So.2d at 56. The Hartford Fire court noted that “appraisement

1 At the time of Kuehn I, State Farm alerted this Court of Plaintiffs’intention to have causation
determinations made improperly through the appraisal process. Unfortunately, State Farm’s prior concerns have
now been realized.



4

is an agreed method of ascertaining value or amount of damage, stipulated in advance, ... with the object

of preventing future disputes, rather than settling present ones. Liability is not fixed by means of an

appraisal; there is only a finding of value, price, or amount of loss or damage.” 108 So.2d at 572

(emphasis added) (quoting 3 Am. Jur., Arbitration and Award, § 3, at pp. 830-31); accord Munn, 115

So.2d at 56-57 (same).

In Munn, the Mississippi Supreme Court unambiguously “concluded that the appraisers have no

power to determine the cause of the damage.” 115 So.2d at 55 (emphasis added). Expressly

disapproving of what the appraisers in Munn had done, i.e., formed a causation opinion as to damage to

the walls of a residence, id., the court explained,“If the appraisers have the power to look at the property

and determine the cause of the damage, in addition to the extent thereof, they possess a power to

arbitrarily say whether the insurance company is liable. That is just what was done in the case at bar.”

Id. at 57. The Munn court indicated that before the appraisal process –which is merely used “to value

the property damage,”id. at 56 –can value any damage whose cause is not undisputed, the court

“should have judicially determined what force caused”the damage, id. at 58, because“[i]f some force or

agency other than those mentioned in the policy caused the damage then the insurance companies are

not liable.”Id. at 57. Thus, in short, only“[i]f that damage was the result”of a covered peril, then and

only then should appraisal be used“to estimate the value of loss occasioned by”the covered damage. Id.

at 58; see also Salinas v. State Farm Lloyds, 267 F. App’x 381, 385-86 (5th Cir. 2008) (applying Texas

law) (appraisal is “limited to determining the amount of loss, not questions concerning cause and/or

liability”and not questions of coverage or policy interpretation) (emphasis in original). Moreover, as

the court noted in Munn, to use the appraisal process to determine issues of causation and liability –as

the appraisal process did here –would deprive parties of their “constitutional rights to have determined

in a court of justice the liability of an insurer.”115 So.2d at 57.
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2. The Relevant Facts Concern the Actual Conduct and Scope of the Appraisal

As the foregoing analysis demonstrates, the facts that will be “of consequence to the

determination of the action,”and therefore relevant, Fed. R. Evid. 401, are those concerning the conduct

and scope of the appraisal process and the propriety of the appraisal award. Recent discovery has

confirmed that the appraisal panel grossly exceeded its lawful charge and purported to determine

causation and liability. Plaintiffs cannot make the requisite showing that depositions of State Farm’s

counsel are crucial to this case, nor can they show that deposing State Farm’s counsel is the only method

available to obtain the information they purportedly seek.

B. The Appraisers Possess the Information That Is Relevant and Crucial This Case

Plaintiffs cannot satisfy any of the requisite Shelton/Nguyen factors. Yet to obtain the deposition

of opposing counsel, they must satisfy all of them.

1. State Farm’s Counsel Are Not the Only Source of Information

First, as to the requirement that “no other means exist to obtain the information than to depose

opposing counsel,”Nguyen, 197 F.3d at 208 (citing Shelton, 805 F.2d at 1327), John Minor, State

Farm’s representative on the appraisal panel, and Edward O’Leary, Plaintiffs’representative on the

appraisal panel, are the most obvious alternative sources of the information Plaintiffs ostensibly seek.

Both Messrs. Minor and O’Leary have already been deposed. Mr. Minor testified that all written

communications between him and Mr. Tucker have been produced through discovery. Minor Dep.

(Rough), Ex. A at 44:8-15; 115:23-116:25. While considerable testimony was elicited from Mr. Minor

about his communications with State Farm’s counsel, see, e.g., Ex. A at 44:7-45:24, 104:7-105:15,

106:1-109:4, 134:23-135:18, 138:10-139:12, 148:5-149:1, Plaintiffs’ counsel consciously and

knowingly chose not to take the opportunity to ask Mr. Minor about all of his communications with

State Farm’s counsel, insinuating that he would instead ask those questions of State Farm’s counsel.
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Q. In the interests of time I’m not going to go over all of these emails [to and from
State Farm’s counsel]. I know you’ll be happy about that, no doubt. Not with you
anyway.

Id. at 147:14-16. Plaintiffs have it exactly backwards. Before they can depose State Farm’s counsel,

they must demonstrate that “no other means exist to obtain the information than to depose opposing

counsel.”Nguyen, 197 F.3d at 208. Here, those“other means”were available to Plaintiffs, who heard

or took testimony from Mr. Minor about his communications with State Farm’s counsel but who also

knowingly waived the opportunity to explore all of those issues. As a matter of law, Plaintiffs cannot

now turn around and take the depositions of opposing counsel. This Court need not go any further to

preclude the depositions of State Farm’s counsel. Yet Plaintiffs’inability to satisfy the remaining

Shelton/Nguyen prongs fares no better.

2. Communications With State Farm’s Appraiser Are Immaterial and Irrelevant

Second, as to the requirement that “the information sought is relevant and non-privileged,”id.,

State Farm’s counsel does not possess independent information as to what the appraisers actually did.

Whatever discussions State Farm’s counsel may have had with Mr. Minor certainly are not relevant (let

alone crucial) to this case in light of Mr. Minor’s testimony that he simply did not understand Mr.

Tucker and did not change the appraisal in any way on the basis of anything State Farm’s counsel said.

Mr. Minor repeatedly testified that“I never understood a single thing Lucky said from the day he

hired me,”Ex. A at 151:20-21, “[a]ll of the direction that I received verbally from Lucky was–I didn’t

have any idea,”id. at 44:18-21, “I didn’t understand what he was talking about,”id. at 45:12-13, he

“never made any sense to me,”id. at 101:11-12, and he“talks in circles.”Id. at 104:21-22; 105:12. Mr.

Minor further testified that “I didn’t feel like I got any additional marching orders with my discussions

with Lucky,”id. at 105:9-15, and that his communications with State Farm’s counsel had no affect on

the conduct or the outcome of the appraisal.

Q. Did any question that Mr. Tucker ask you in his e-mails or on the telephone
change the job that you did?
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A. No.

…

Q. I guess the bottom line, is there anything that happened in any of this
correspondence, verbal, e-mail, letter, whatever that changed the way you did the
appraisal in this case on the Kuehn file?

A. No, I did it–I did it–no. And it never will. I’ll never change.

Id. at 174:12-16, 175:4-9. In the absence of any understanding of those discussions and in the absence

of any impact on the appraisal, none of the communications with State Farm’s counsel has any relevance

to this case, because it did not factor in to the appraisal process. Moreover, not only is such information

not relevant to the issues in this case, but it is also not crucial to its preparation.

3. State Farm’s Counsel Possess No Information Crucial To This Case

Third, as to the requirement that “the information is crucial to the preparation of this case,”

Nguyen, 197 F.3d at 208, just as communications that Plaintiffs’counsel had with Mr. O’Leary are not

crucial to the preparation of this case,2 the communications that State Farm’s counsel had with Mr.

Minor are not either. As noted above, Mr. Minor repeatedly testified that he did not understand his

conversations with State Farm’s counsel and that nothing State Farm’s counsel said affected, in any way

whatsoever, the manner in which the appraisal was conducted.

What is crucial to this case is the manner in which the appraisal was actually conducted and the

scope of the appraisal panel’s award. Mr. O’Leary testimony and related discovery demonstrates that

the appraisal process was fundamentally inconsistent with the policy’s language and governing law,

regardless of any information State Farm’s counsel might have. As that discovery now starkly reveals,

2 By Plaintiffs’logic, State Farm should be just as entitled to depose Plaintiffs’counsel, Earl Denham, Esq.,
regarding his communications with Mr. O’Leary. For example, documentary evidence reveals that Messrs.
Denham and O’Leary discussed strategy for the appraisal. Mr. O’Leary contacted Mr. Denham to discuss when it
would be most strategically advantageous to be named as the appraiser, so that they would not “tip [their] hand
first”and to keep State Farm from“call[ing] North Carolina”and“find[ing] out what they are dealing with.”Ex.
C. Mr. Denham agreed with that suggested strategy and further instructed Mr. O’Leary that after the appraisal he
planned“to sue the insurance company for bad faith, so be sure no release is made of that claim.”Id.
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the appraisal process was tainted and the panel did precisely what Munn prohibits –it independently

determined the cause and coverage of Plaintiffs’damages.

As a threshold matter, even before the appraisal process began, Mr. O’Leary described to

Plaintiff how he would“never pass a chance to create even more of an edge wherever possible”and“go

full bore”and “set out how and where water got in”and argue causation. Ex. D at 1. Mr. Minor

testified that Mr. O’Leary did precisely that during the appraisal and that, for example, “he would want

to argue the windows on the first floor and say that wind got there before the flood.”Ex. A at 119:1-9.

So, too, before Mr. O’Leary could have learned there was any difference of opinion between him and

State Farm’s appraiser, Mr. O’Leary told Plaintiff how he would pursue“a series of credibility‘dings’I

will put in my counterpart’s armour”that would be designed to “hurt him in the umpire’s eyes”and to

be“the ticket we need for success.”Ex. D at 1. As Mr. Minor testified, there were many such extended

monologues from Mr. O’Leary to the umpire, John Voelpel. Minor Dep. (Rough), Ex. A at 87:16-88:5.

Those tactics, engaged in by Mr. O’Leary with the full knowledge and acquiescence of Plaintiffs,

call the appraisal process and award into complete question. The policy’s appraisal provision, which

was recited in the Chancery Court’s Order directing the appraisal to take place, requires each side to

identify a “competent, disinterested appraiser.”See Apr. 24, 2007 Order, Ex. E, at 1. That Order also

memorialized the parties’agreement “to have an appraisal as provided by the policy language,”id. at 2,

and ordered the appraisal to “proceed in accordance with the terms of the State Farm insurance policy.”

Id. As the Fifth Circuit stated more than 75 years ago, “the agreement in the policy was to submit the

matter to ‘competent and disinterested appraisers,’which ... excludes not merely pecuniary interest but

also bias and prejudice, and is designed to secure a tribunal acting in a quasi judicial capacity free from

partisanship and seeking to do equal justice between the parties.”Phoenix Assur. Co., Ltd. of London v.

Davis, 67 F.2d 824, 825 (5th Cir. 1933) (applying Texas law) (citation omitted). Mr. O’Leary –who

confided in Plaintiffs his plans to “never pass a chance to create even more of an edge wherever
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possible,”to “go full bore,”to attack the“credibility”of State Farm’s appraiser, and to “hurt him in the

umpire’s eyes,”as the premeditated “ticket we need for success,”Ex. D at 1 –can hardly be said to be

“disinterested”and “free from partisanship and seeking to do equal justice between the parties.”

Beyond employing those tactics, Mr. O’Leary further and repeatedly made clear that he saw it as

his role, and the role of the appraisal panel, to make causation determinations as to wind damage.

Q. And y’all –and y’all went out there, and this appraisal on the Kuehn appraisal,
and made determinations of what would fall with regard to wind.

A. That’s right.

O’Leary Dep., Ex. B at 61:24-62:2. In describing the appraisal process in general, Mr. O’Leary stated

that “we can’t not address causation,”id. at 23:23-24:6, and that the appraisers make causation

decisions, see id. at 30:25-31:15, even if it means ignoring the parties’list of damaged items and

independently assigning the cause to wind. See id. at 41:16-25; 54:19-22; 61:24-62:2; 62:10-16. Thus,

Mr. O’Leary freely admitted that he “would definitely be addressing causation in my consideration,

absolutely.” Id. at 84:20-86:1. He further stated that the appraisal panel made exactly the same

causation determinations in this case, but“in a grander scale”for Plaintiffs’entire claim. Id. at 86:2-4.

Mr. Minor also testified that the appraisal panel went well beyond the valuation of undisputed

covered damage, and independently determined causation in creating a “wind appraisal.”Minor Dep.

(Rough), Ex. A at 42:16-20. Mr. Minor stated that he exceeded that undisputed scope, made an

independent causation determination, and “paid the flood line up”as “wind items.”Id. at 80:3-12. He

further confirmed that the “consensus”he reached with Mr. O’Leary was the wholesale acceptance of

Mr. O’Leary’s unauthorized causation determination to value “items that were above the flood line and

could have only been wind.”Id. at 159:2-12.

Not only did the appraisal panel violate Munn by purporting to determine the cause of the

damage to Plaintiffs’dwelling, rather than assigning a dollar value to damage to the dwelling that was

undisputedly caused by wind, but they also made determinations and awards for other coverages, such
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as those for personal property, law and ordinance, and alternative living expenses (“ALE”).

This expansive strategy was laid out by Mr. O’Leary before the appraisal process even began.

Indeed, Mr. O’Leary explained to Plaintiff that doing so would cover his costs and more.

Developing such a contents list is a major league pain in the ass. However, the extra
amount of dollars won from the development of such an intimidating document alone
will cover my cost and then some. Normally, it will double the amount of the contents
award and this amount in your case is a lot of money.

Ex. D at 1. As we now know, this strategy was, in fact, then implemented during the appraisal process.

A. We went beyond just the physical property damages. I think this attests to that,
doesn’t it? There’s personal property on there.

….

A. We addressed [law and] ordinance issues.

O’Leary Dep., Ex. B at 73:21-74:3. So, too, Mr. Minor testified that Mr. O’Leary injected other

coverages, beyond dwelling damage, into the appraisal by providing personal property receipts and a

statement of purported ALE, and that the appraisal award also included amounts to bring Plaintiffs’

property up to the residential building code. Ex. A at 54:15-24, 58:18-59:3, 89:11-14, 90:15-91:20.

These improper and unauthorized causation determinations were not simply the result of a

misunderstanding of the role of an appraiser. Mr. O’Leary was aware of any number of other appraisal

approaches that would have complied with Munn. Indeed, he testified that the appraisal panel could

have appraised only the value of damages that the parties did not dispute were caused by wind. See Ex.

B at 60:16-20; 76:4-8. But that is decidedly not what they did.

In short, Plaintiffs cannot carry their burden to show any of the Shelton/Nguyen prongs permit

the deposition of State Farm’s counsel. Messrs. Minor and O’Leary have testified at length and are

independent sources of any information Plaintiffs could want about the appraisal panel’s activities.

Further, Mr. Minor specifically testified about his communications with State Farm’s counsel, and

Plaintiffs’counsel deliberately declined the opportunity to fully probe Mr. Minor about those

communications. Moreover, the extensive testimony from the appraisers amply demonstrates that any
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information State Farm’s counsel may have about the appraisal or communications with Mr. Minor is

neither relevant nor crucial to the preparation of this case. Mr. Minor testified that any instructions from

Mr. Tucker simply had no effect on the appraisal process, and both Messrs. Minor and O’Leary amply

testified to the patent impropriety of the appraisal process, thus further negating the relevance or crucial

nature of any information that State Farm’s counsel may have. For all these reasons, though any one of

them will suffice, this Court should preclude the depositions of State Farm’s counsel.

II. THE COURT SHOULD PRECLUDE THE REQUESTED DOCUMENT DISCOVERY

This Court should also quash or enter a protective order as to Plaintiffs’subpoenas for

documents served on Messrs. Tucker and Spragins and their firm. State Farm will collectively address

Plaintiffs’document subpoenas, [50], [51], [52], and the documents identified in the subpoenas duces

tecum, [48], [49], which contain identical lists of requested documents. The discovery requested is

cumulative, unduly burdensome, irrelevant, and seeks privileged materials.

A. State Farm Has Standing To Make This Motion

Because Messrs. Tucker and Spragins are not parties, the subpoenas for documents are governed

by Rule 45 of the Federal Rules of Civil Procedure. Rule 45(c)(3)(A) states in pertinent part,“On timely

motion, the issuing court must quash or modify a subpoena that: ... (iii) requires disclosure of privileged

or other protected matter, if no exception or waiver applies; or (iv) subjects a person to undue burden.”

The fact that the subpoena is aimed at a third party does not alter the fact that State Farm has the

standing to assert its rights under attorney-client privilege and the attorney work product doctrine

because the privilege belongs to State Farm. See In re Grand Jury Subpoena, 220 F.3d 406, 408 (5th

Cir. 2000). “‘Ordinarily a party has no standing to quash a subpoena served on a third party, unless the

party claims some personal right or privilege with regard to the documents sought.’” Chazin v.

Lieberman, 129 F.R.D. 97, 98 (S.D.N.Y.) (quoting 9 Wright & Miller, Federal Practice and Procedure §

2457 (1971)); see also Windsor v. Martindale, 175 F.R.D. 665, 668 (D. Colo. 1997) (party has standing
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to quash subpoena served upon third party on grounds of privilege relating to documents being sought).

B. Portions of the Document Requests Are Cumulative and Unduly Burdensome

Plaintiffs already have many of the documents covered by their subpoenas. Plaintiffs’second,

fourth, and eighth requests all relate to State Farm’s counsel’s communications with the appraisers.

2. All correspondence and/or communications of any sort regarding or relating to
instructions from State Farm Fire and Casualty Company and/or its agents, employees,
representatives, attorneys and/or any other individual or entity known to you concerning
(a) the appraisal of the Henry and June P. Kuehn claim, State Farm Homeowner Policy
Number 24-BN-1533-4; (b) the purpose of the Kuehn appraisal, and/or (b) how to
conduct the Kuehn appraisal.

4. Any and all instructions from any employees, agents, representatives, or attorneys
of State Farm Fire and Casualty Company to appraisers and umpires in relation to the
Hurricane Katrina claim of Henry and June Kuehn and/or the appraisal involving State
Farm Fire and Casualty Company and Henry and June Kuehn.

8. Any and all instructions from any employees, agents, representatives, or attorneys
of State Farm Fire and Casualty Company to appraisers and umpires in relation to
Hurricane Katrina claims by Henry and June P. Kuehn or the appraisal involving Henry
and June P. Kuehn and State Farm Fire and Casualty Company.

E.g., [48-2] at 2-3. Mr. Minor confirmed that all written communications between him and State Farm’s

counsel have already been produced through discovery. Ex. D at 44:8-15; 115:23-116:25. State Farm

should not be required to produce exact copies of the same documents twice. Indeed, redundant

production of those same documents is undoubtedly cumulative and an “undue burden”outside the

limits of permissible discovery. Fed R. Civ. P. 26(b)(2)(C)(i); 45(c)(3)(A)(iv). Courts routinely quash

subpoenas that request documents that have already been produced. E.g., Carroll v. Variety Children’s

Hosp., 2007 WL 2446553, at *2 (E.D. Tex. Aug. 23, 2007). The same result is warranted here with

respect to the portions of Plaintiffs’subpoenas that seek materials already in their possession.

C. The Document Requests Are Not Time-Limited and Seek Undiscoverable Materials

Plaintiffs’broad and expansive document requests also seek materials created at any time,

including those post-dating the filing of the present action, which are irrelevant and undiscoverable.



13

2. All correspondence and/or communications of any sort regarding or relating to
instructions from State Farm Fire and Casualty Company and/or its agents, employees,
representatives, attorneys and/or any other individual or entity known to you concerning
(a) the appraisal of the Henry and June P. Kuehn claim, State Farm Homeowner Policy
Number 24-BN-1533-4; (b) the purpose of the Kuehn appraisal, and/or (b) how to
conduct the Kuehn appraisal.

3. All correspondence and/or communications of any sort regarding or relating to
instructions from State Farm Fire and Casualty Company and/or its agents, employees,
representatives, attorneys and/or any other individual or entity known to you concerning
appraisal as provided in State Farm Fire and Casualty Company policies, to include (a)
the purpose of an appraisal, and/or (b) how to conduct an appraisal.

6. Any and all records, reports, hand-written notes, correspondence, memoranda,
protocols, emails, electronically stored information, or any other documents, materials or
things of any kind or nature which were prepared, reviewed, relied upon, or generated in
connection with any appraisal or work performed by you for or on behalf of State Farm
Fire and Casualty Company and the Hurricane Katrina claim and/or appraisal involving
State Farm insured, Henry and June Kuehn.

7. Any and all records, reports, hand-written notes, correspondence, memoranda,
protocols, emails, electronically stored information, or any other documents, materials or
things of any kind or nature which were prepared, reviewed, relied upon, or generated in
connection with any appraisal or work performed by you in connection with any
appraisal for or on behalf of State Farm Fire and Casualty Company and any Hurricane
Katrina claim involving a State Farm insured.

E.g., [48-2] at 2-3.

Privilege logs are required when a party withholds information on grounds of privilege. See Fed.

R. Civ. P. 26(a)(5); Local R. 26.1(A)(1)(c). State Farm has provided a privilege log for documents up

until the time of the filing of the Complaint in the instant matter, i.e., the filing of Kuehn II on August 29,

2008. While State Farm has post-filing documents that are privileged and protected from discovery, at

this time State Farm is not withholding them from discovery on those grounds, but rather is objecting to

the production of such documents due to their fundamental irrelevance to the facts in issue, overbreadth,

and undue burden. See Perel v. Vanderford, 547 F.2d 278, 280 (5th Cir. 1977) (“While the trial court

apparently held the requested information to be irrelevant and privileged, we find it unnecessary to

determine whether a privilege existed since we agree that the information was irrelevant.”).

Under such circumstances, a privilege log is not required as to such documents in the first
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instance, and State Farm’s duty to create a privilege log is not triggered until it withholds information,

which is otherwise discoverable, on grounds of privilege. See Fed. R. Civ. P. 26(b)(5)(A). For example,

in In re Muskogee Environmental Conservation Company, 221 B.R. 526, 533 (Bankr. N.D. Okla. 1998),

because the information sought was irrelevant and the discovery request was too broad, the court held

that there was no need to put counsel through the task of preparing a privilege log covering documents

and memoranda generated over a period of eight years. Thus, courts have held that the scope of

discovery should be clarified before requiring the defendant to sort through volumes of records in order

to create a privilege log. See Kan. Heart Hosp., L.L.C. v. Executive Risk Indem., Inc., No. 06-1345-

MLB, 2007 U.S. Dist. LEXIS 28313, at *8 (D. Kan. 2007). Here, Plaintiffs seek irrelevant documents

that are not limited to the facts and circumstances of the appraisal award that is the subject of this suit.

They are precisely the type of requests that courts have determined to be inappropriate and, thus, State

Farm is not required to produce a privilege log for those documents until the proper scope of Plaintiffs’

requests has been clarified. See Fed. R. Civ. P. 26(b)(5); BG Real Estate Servs. v. Am. Equity Ins. Co.,

2005 U.S. Dist. LEXIS 10330, at *14 (E.D. La. May 18, 2005).

Nor should documents that do not concern the appraisal of Plaintiffs’claim–and are, therefore,

irrelevant, over broad, and unduly burdensome–be required to be produced, regardless of their date.

D. The Document Subpoenas Seek Privileged Materials

On their face, Plaintiffs’subpoenas to State Farm’s counsel seek materials protected by the

attorney-client privilege and attorney work-product doctrine. The subject matter of the privileged

communications that plaintiffs seek concern central issues in this matter as well as other legal

proceedings. Those communications were made in anticipation of litigation or in connection with

pending litigation, for the purpose of obtaining and rendering legal advice, and were intended to be

confidential. Other documents were generated as attorney work product, including protected mental

impressions, conclusions, opinions, and legal theories. See Privilege Log, attached as Ex. F.
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Plaintiffs’subpoenas explicitly seek attorney-client communications as to the subject matter of

this action. Such communications occurred only between and among State Farm and its counsel and fall

squarely within the attorney-client privilege and attorney work-product doctrine. See, e.g., In re Horn,

976 F.2d 1314, 1317 (9th Cir. 1992); Williams v. KOPCO, Inc., 162 F.R.D. 670, 674 (D. Kan. 1995).

2. All correspondence and/or communications of any sort regarding or relating to
instructions from State Farm Fire and Casualty Company and/or its agents, employees,
representatives, attorneys and/or any other individual or entity known to you concerning
(a) the appraisal of the Henry and June P. Kuehn claim, State Farm Homeowner Policy
Number 24-BN-1533-4; (b) the purpose of the Kuehn appraisal, and/or (b) how to
conduct the Kuehn appraisal.

3. All correspondence and/or communications of any sort regarding or relating to
instructions from State Farm Fire and Casualty Company and/or its agents, employees,
representatives, attorneys and/or any other individual or entity known to you concerning
appraisal as provided in State Farm Fire and Casualty Company policies, to include (a)
the purpose of an appraisal, and/or (b) how to conduct an appraisal.

5. Any and all instructions from any employees, agents, representatives, or attorneys
of State Farm Fire and Casualty Company to appraisers and umpires in relation to any
Hurricane Katrina claims in which appraisal was conducted involving State Farm and a
State Farm insured, including but not limited to claims for State Farm insured properties
located in Hancock County, Harrison County, or Jackson County.3

6. Any and all records, reports, hand-written notes, correspondence, memoranda,
protocols, emails, electronically stored information, or any other documents, materials or
things of any kind or nature which were prepared, reviewed, relied upon, or generated in
connection with any appraisal or work performed by you for or on behalf of State Farm
Fire and Casualty Company and the Hurricane Katrina claim and/or appraisal involving
State Farm insured, Henry and June Kuehn.

7. Any and all records, reports, hand-written notes, correspondence, memoranda,
protocols, emails, electronically stored information, or any other documents, materials or
things of any kind or nature which were prepared, reviewed, relied upon, or generated in
connection with any appraisal or work performed by you in connection with any
appraisal for or on behalf of State Farm Fire and Casualty Company and any Hurricane
Katrina claim involving a State Farm insured.

E.g., [48-2] at 2-3.

3 The fifth and ninth categories of items requested in the document subpoenas are identical and duplicative.
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1. The Document Subpoenas Seek Privileged Attorney-Client Communications

Under Fed. R. Evid. 501, state law determines the applicability of a privilege in a civil diversity

action. Dunn v. State Farm, 927 F.2d 869, 875 (5th Cir. 1991). Because the subject matter jurisdiction

for the instant action is based on diversity of citizenship, the Court should apply Mississippi law in

determining the applicability and scope of the attorney-client privilege.

Rule 502(b) of the Mississippi Rules of Evidence sets forth the rule for Mississippi’s attorney-

client privilege: “A client has a privilege to refuse to disclose and to prevent any other person from

disclosing confidential communications made for the purpose of facilitating the rendition of professional

legal services to the client ... between himself or his representative and his lawyer ....” Mississippi

“interpret[s] the scope of the attorney-client privilege ... broadly.”Hewes v. Langston, 853 So. 2d 1237,

1244 (Miss. 2003). Under Mississippi law, the privilege “relates to and covers all information

regarding the client received by the attorney in his professional capacity and in the course of his

representation of the client.”Id. (emphasis in original).

Thus, the Mississippi Supreme Court has stated on many occasions that any communication that

would facilitate the representation is privileged.

[T]he privilege does not require the communication to contain purely legal analysis or
advice to be privileged. Instead, if a communication between a lawyer and client would
facilitate the rendition of legal services or advice, the communication is privileged.

Id.; accord Williamson v. Edmonds, 880 So. 2d 310, 319 (Miss. 2004); Nester v. Jernigan, 908 So. 2d

145, 148-49 (Miss. 2005); Dunn, 927 F.2d at 875 (applying Mississippi law). “Because attorneys often

desire to more narrowly construe Rule 502 than is required, it bears repeating that the rule does not

demand that the communication solely contain legal analysis or advice; rather, privilege protection

attaches [under Mississippi law] to those communications that would facilitate the rendition of legal

services or advice.”United Investors Life Ins. Co. v. Nationwide Life Ins. Co., 233 F.R.D. 483, 487

(N.D. Miss. 2006) (citing Hewes, 853 So. 2d at 1244).
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The purpose of the privilege, of course, is to “encourage full and frank communication between

attorneys and their clients.”Nester, 908 So. 2d at 148-49 (citing Upjohn Co. v. United States, 449 U.S.

383, 389 (1981)). The attorney-client privilege is one of the oldest and most sacred of all legally

recognized privileges. See United States v. Zolin, 491 U.S. 554, 562 (1989); United States v. Mett, 178

F.3d 1058, 1062 (9th Cir. 1999). Seeking discovery from counsel “is a practice that has long been

discouraged as disruptive of the adversarial system and one which lowers the standards of the

profession. ... [S]uch discovery should not be allowed except in the most unusual of circumstances.”

Buford v. Holladay, 133 F.R.D. 487, 491 (S.D. Miss. 1990). As a result, hard cases should be resolved

in favor of preserving the privilege. Mett, 178 F.3d at 1065. “As the [United States] Supreme Court has

repeatedly cautioned, ‘[a]n uncertain privilege, or one which purports to be certain but results in widely

varying applications by the courts, is little better than no privilege at all.’”Id. (quoting Upjohn Co., 449

U.S. at 393).

Here, Messrs. Spragins and Tucker, and their firm Hickman, Goza & Spragins, were retained to

represent State Farm in connection with Plaintiffs’proceedings against State Farm. Their confidential

communications with State Farm and with each other about this suit, the appraisal, and other matters are

privileged, and this Court should preclude their discovery.

2. The Document Subpoenas Seek Privileged Attorney Work Product

Plaintiffs’subpoenas also seek documents protected by the attorney work-product doctrine.

Federal Rule of Civil Procedure 26(b)(3) codifies the attorney work-product doctrine, which protects

documents and things that are generated in“anticipation of litigation.”The rule is intended to protect an

attorney’s thoughts, mental impressions, strategies, and analysis from discovery by opposing counsel.

See also Hickman v. Taylor, 329 U.S. 495, 510-11 (1947); United States v. El Paso Co, 682 F.2d 530,

543 (5th Cir. 1982). In Hickman, the Court explained that the necessity of prohibiting “unnecessary

intrusion by opposing parties and their counsel”undergirds the work-product doctrine.
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[I]t is essential that a lawyer work with a certain degree of privacy, free from unnecessary
intrusion by opposing parties and their counsel. Proper preparation of a client’s case
demands that he assemble information, sift what he considers to be the relevant from the
irrelevant facts, prepare his legal theories and plan his strategy without undue and
needless interference. That is the historical and the necessary way in which lawyers act
within the framework of our system of jurisprudence to promote justice and to protect
their clients’interests. This work is reflected, of course, in interviews, statements,
memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless
other tangible and intangible ways-aptly though roughly termed as the“Work Product”of
the lawyer.

329 U.S. at 510-11. The Court held that “[n]ot even the most liberal of discovery theories can justify

unwarranted inquiries into the files and mental impressions of an attorney.”Id. at 510. Without this

protection,“[i]nefficiency, unfairness and sharp practices would inevitably develop in the giving of legal

advice and in the preparation of cases for trial.”Id. at 511. Thus, the work-product doctrine is different

from the attorney-client privilege in that it “does not exist to protect a confidential relationship but to

promote the adversary system by safeguarding the fruits of an attorney’s trial preparations from the

discovery attempts of an opponent.”Shields v. Sturm, Ruger & Co., 864 F.2d 379, 382 (5th Cir. 1989).

“The strong policy concerns behind the work product privilege have been similarly recognized: ...‘[T]he

client, given the nature of our adversary system, has a legitimate interest in securing informed

representation without fear of forced disclosure.’”In re Grand Jury Subpoena, 419 F.3d at 339 (citation

omitted). The work product privilege protects documents made in connection with pending litigation as

well as those“‘prepared in anticipation of litigation’”by a party or his agent. Buford, 133 F.R.D. at 492

(quoting Fed. R. Civ. P. 26(b)(3)). “[S]ince prudent parties anticipate litigation and often begin

preparation prior to the time suit is filed ..., [t]he determinative factor is whether, in light of the

circumstances that existed at the time of the communication, it could be said that the communication

occurred because of the prospect of litigation.”Id. at 493.

Here, the requested documents include State Farm’s counsel’s thoughts, mental impressions,

strategies, and analysis with respect to State Farm’s putative legal exposure in this matter. These

documents were prepared in connection with Plaintiffs’filed litigation and are, thus, are protected from
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discovery under the work-product doctrine. The requests seeking their production should be barred.

III. THE COURT SHOULD ENTER AN INTERIM STAY OF THE DISCOVERY AT ISSUE

In order to maintain the status quo while the merits of this motion are pending before this Court,

the Court should order an interim stay on the discovery at issue pending a ruling on the merits. As

discussed above, courts disfavor the depositions of opposing counsel and protect against disclosure of

privileged materials. An interim stay would preserve those interests, particularly in light of Plaintiffs’

inability to show they are entitled to this disfavored or privileged discovery.

CONCLUSION

For the foregoing reasons, this Court should grant the within motion in its entirety.

Dated: March 17, 2009
Respectfully submitted,

/s/ John A. Banahan
John A. Banahan (MSB #1761)
H. Benjamin Mullen (MSB #9077)
BRYAN, NELSON, SCHROEDER,

CASTIGLIOLA & BANAHAN
4105 Hospital Road, Suite 102-B
Pascagoula, Mississippi 39567
(228) 762-6631

H. Scot Spragins (MSB # 7748)
HICKMAN, GOZA & SPRAGINS, PLLC
Post Office Drawer 668
Oxford, Mississippi 38655-0668
(662) 234-4000

Attorneys for Defendant
State Farm Fire and Casualty Company
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I, JOHN A. BANAHAN, one of the attorneys for the Defendant, STATE FARM FIRE &
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document with the Clerk of Court using the ECF system which sent notification of such filing to all

counsel of record.

DATED, March 17, 2009.

/s/ John A. Banahan
JOHN A. BANAHAN

H. BENJAMIN MULLEN (9077)
JOHN A. BANAHAN (1731)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
Pascagoula, MS 39568-1529
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