
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

E.A. RENFROE & CO., INC. 
§
§
§
§
§
§
§
§
§
 

 
 
 
No. 2:06-cv-1752-WMA 
 
 

 
Plaintiff, 

 
v. 

CORI RIGSBY and KERRI RIGSBY, 
 

Defendants. 

 
DEFENDANTS’ MOTION TO STRIKE DAMAGES 

 
COME NOW defendants Cori Rigsby and Kerri Rigsby (“Rigsbys” or 

“Defendants”), by and through their undersigned counsel, and move this Court to 

strike the “consulting fee” damages sought by E.A. Renfroe & Co., Inc. (“Renfroe” 

or “Plaintiff”) for breach of contract.  As grounds, the Defendants say as follows:   

1. On October 29, 2008 the Court entered an Order granting partial 

summary judgment to Renfroe on the issue of liability with respect to its claim for 

breach of contract against the Rigsbys.  [Dkt. No. 403].  The Court did not rule on 

the issue of whether Renfroe had suffered any compensable damage as a result of 

the breach of contract, and specifically held that “Plaintiff still must prove damages 

proximately caused by the said breach.”  Id.   

2. The question of what specific damages Renfroe is seeking for breach 

of contract has been the source of some confusion as of late.  In particular, last 
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month, Plaintiff’s counsel represented to Defendants’ counsel that it was limiting 

the damages sought to (1) the consulting fees paid to the Defendants;1 and (2) the 

attorneys’ fees paid by Renfroe to its own attorneys in connection with the 

prosecution of the breach of contract claim.  Following this representation, the 

parties filed a Joint Stipulation on January 14, 2009 [Dkt. No. 409] which 

identified the consulting fees Renfroe was seeking as damages for breach of 

contract.  Subsequently, Renfroe filed its Amended Response2 that acknowledged 

that it was not seeking its own attorneys’ fees as damages for breach of contract.  

Consequently, the only remaining damages sought by Renfroe as damages for 

breach of contract are the consulting fees.  However, because such an award of 

those damages would place Renfroe in a better position than it would have been in 

had the breach not occurred, these damages are not recoverable under Alabama law 

and should be stricken.     

3. The Rigsbys made this argument previously in their Motion for 

Summary Judgment for Lack of Subject Matter Jurisdiction [Dkt. No. 216], their 

Response to Renfroe’s Motion to Compel Discovery Responses. [Dkt. No. 309] 

and in their Supplemental Brief in Support of Motion for Summary Judgment on 

                                                 
1 The consulting fees are those referenced in the Joint Stipulation of the Parties filed 

January 14, 2009 [Dkt. No. 409]. 

2 The “Amended Response” refers to “Renfroe’s Amended Response to the Court’s 
Questions Raised In Its January 20, 2009 Memorandum Opinion and Order, and Response to the 
Court’s January 28, 2009 Order,” which is Document No. 415. 
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Plaintiff’s Claim for Breach of Contract [Dkt. No. 348].  The Court indicated in its 

Memorandum Opinion [Dkt. No. 402] in connection with the summary judgment 

motions and Order [Dkt. No. 403] that it would address the merits of this argument 

at a later time.  As resolution of the damage issue in favor of the Rigsbys would 

dispose of the case, the Rigsbys submit that the issue should be resolved before a 

trial or submission on papers. 3    

Under Alabama law, damages for a claim of breach of contract:  

should return the injured party to the position he would have been in 
had the contract been fully performed. . . . However, the injured party 
is not to be put in a better position by a recovery of damages for the 
breach than he would have been in if there had been performance.   

Garrett v. Sun Plaza Devel. Co., 580 So. 2d 1317, 1320 (Ala. 1991) (emphasis 

added); see also, Goolsby v. Koch Farms, LLC, 955 So. 2d 422, 428-429 (Ala. 

2006) (plaintiff not permitted to recover damages for breach of contract that would 

place it in “a better economic position than if there had been full performance” of 

the contract); Clark v. Liberty Nat’l Life Ins. Co., 592 So. 2d 564, 567 (Ala. 1992).  

This concept is further recognized in Alabama’s Pattern Jury Instruction on breach 

of contract damages:  

Damages for breach of a contract is that sum which would place the 
injured party in the same condition he would have occupied if the 
contract had not been breach. 

                                                 
3 Renfroe also has not and cannot show these damages are damages to Renfroe that were 

proximately caused by the breach of contract that was found by the Court.  However, as Renfroe 
bears the burden of proof on this, it will be addressed at another time, if necessary. 
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Alabama Pattern Jury Instruction 10.17 (2d Ed. 1993)).  As such, if Renfroe was 

permitted to recover the consulting fees paid to the Rigsbys, Renfroe would be put 

in a better position than had Defendants not breached the contract in the first place, 

a result contrary to Alabama law. 

4. In its response to Defendants’ Motion for Summary Judgment for 

Lack of Subject Matter Jurisdiction, Renfroe cited one Alabama trial court case as 

support for its argument that the disgorgement of consulting fees as “restitution” 

may be available under Alabama law for breach of contract.  (Dkt. No. 302 at page 

5, citing Snow v. Compass Bancshares, Inc., 2000 WL 33598653 (rev’d 823 So. 2d 

667 (Ala. 2001)).  Snow was a class-action brought by bank customers of Compass 

Bank who incurred certain charges regarding insufficient funds in their bank 

accounts.  Snow, 2000 WL 33598653 at *1.  However, the portion of Snow 

discussing whether the defendant in that case should be required to disgorge 

benefits it obtained involved a discussion of the “common questions of law and 

fact” that were common to the class.  Id. at *3.  The trial court noted that one of the 

six common questions of law and fact was: “whether, as a result of Defendant’s 

conduct, Defendant should be required to disgorge the benefits it obtained.”  Id. at 

*3. The trial court did not discuss the issue of disgorgement or restitution, nor did 

the trial court discuss whether the disgorgement of the benefits related to the 

claims for breach of contract, fraudulent suppression, or conversion.  Id. at *3.  
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Moreover, the trial court cited no law from Alabama or any other jurisdiction 

concerning the issue of disgorgement or restitution being an available remedy for 

breach of contract.  Id. Thus any reliance by Renfroe’s on Snow for support that it 

can seek the consulting fees as “restitution damages” for its breach of contract 

claim is misplaced. 

5. Renfroe also contended that a Texas decision, Quigley v. Bennett, 227 

S.W.3d 51, 56 (Tex. 2007), supports its position that restitution damages 

(assuming that the consulting fees could even be categorized as such) are available 

for a breach of contract claim.  Putting aside that the case was decided under Texas 

law, not Alabama law, Quigley did not even involve a breach of contract claim.  

Rather, it involved claims for fraud, unjust enrichment and conversion.  Quigley, 

227 S.W.2d at 53.  Further, the portion of Quigley cited by Renfroe was not the 

majority holding but rather a concurring (in part)/dissenting (in part) opinion.  Id. 

at 55-56.4  

6. Finally, Renfroe relied on a Connecticut decision, David M. Somers 

& Assoc., P.C. v. Busch, 927 A.2d 832 (Conn. 2007), for its argument that 

restitution damages are available for a breach of contract action.  [Dkt. No. 302 at 
                                                 

4 While the concurring/dissenting opinion generally discussed that “American law has 
traditionally recognized three damage measures for breach of contract” (citing Restatement 
(Second) of Contracts §344), it cited another Texas quantum meruit case for support that 
restitution damages are available for quantum meruit (as opposed to breach of contract) actions.  
Quigley, 227 S.W.2d at 56, citing Murray v. Crest Constr., Inc., 900 S.W.2d 342, 345 (Tex. 
1995).  
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page 5]. However, the Court in Somers specifically held that restitution-based 

damages in that case were not available for breach of contract, but rather were a 

damage available under a quasi-contract/unjust enrichment/quantum meruit theory.  

927 A.2d at 841.  Thus, Somers stands for the proposition that restitution based 

damages might be available under a quasi-contract theory to a plaintiff under 

Connecticut law, but in no way supports Renfroe’s position that the damages 

Renfroe seeks here are available for breach of a written contract under Alabama 

law. 

7. In Renfroe’s Reply to Defendants’ Response to Motion to Compel 

Discovery Responses [Dkt. No. 331], Renfroe cited three additional cases from 

Alabama in support of its argument that the consulting fees constitute recoverable 

restitution damages for breach of contract under Alabama law.  [Dkt. No. 331 at 

pp. 6-7].  However, these cases do not support its claim in this case because in each 

of those cases, the Plaintiff was seeking a refund of money it actually paid to the 

Defendants.     

8. Specifically, Campbell v. Campbell, 371 So. 2d 55 (Ala. Ct. App. 

1979) was a divorce case.  The parties had previously been married and divorced; 

attempted to reconcile and were remarried; and then sought a second divorce.  Id.  

Upon remarriage the husband deeded to the wife a one-half interest in his home.  

Id. He requested that the court set aside this conveyance alleging the wife had 
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fraudulently induced him to agree to deed a one-half interest to her.  Id.  The court 

essentially ordered that the husband and wife return to the same position they were 

in as a result of their first divorce agreement.  Id.  Campbell does not support 

Renfroe’s claim that it should be allowed to be placed in a better position than it 

was prior to the alleged breach of contract by Defendants, which is exactly what 

would happen if Defendants are allowed to recover the consulting fees.  In fact, the 

Court in Campbell specifically noted that “this divestiture left the parties in 

essentially the same position regarding their property and finances as they stood 

after their first divorce, a position which they reached by agreement.”  Id. 

9. The other cases cited by Renfroe, Henry v. Homeside Lending, Inc., 

1996 WL 943939 (N.D. Ala. 1996) and Pipes v. American Security Ins. Co., 1996 

WL 928197 (N.D. Ala. 1996) are each cases where the Plaintiff’s recoverable 

damages were “fees [the defendant] unlawfully charged” to the plaintiff.  Thus, the 

plaintiffs were merely returned money that they had paid to the respective 

defendants.  This is not the case with Renfroe. 

10. In particular, in Henry, plaintiff sued a lender for unauthorized and 

hidden residential mortgage related charges.  The court analyzed the plaintiff’s 

unjust enrichment claim and noted that it was founded on the principle that “no one 

should be permitted to retain money that rightfully belongs to another.”  Henry, 

1996 WL 943939 at *3.  Specifically, “the measure of any restitution that might be 
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ordered is the amount by which the defendant has been unjustly enriched with fees 

it unlawfully charged the individual members of the putative class.”  Id.  The court 

then found that under those particular circumstances “the measure for restitution 

[under the unjust enrichment claim] and the measure of damages under the breach 

of contract claim happened to be the same.  Id.  Thus, Henry does not stand for the 

proposition sought by Renfroe in this case, that a party may recover damages for 

breach of contract that puts it in a better position than it would have been if there 

had been no breach.  Rather, Henry, simply permits a party to recover what it 

unlawfully was required to pay in violation of the contract.   

11. Likewise, in Pipes, plaintiff sought to recover excess premiums 

plaintiff paid on credit property insurance from a credit insurance company.  Pipes 

did not involve a claim for breach of contract, but rather the court simply noted 

that the plaintiff’s damages sought on its claim for violation of the Alabama mini-

code (refund of excess premiums paid) were “similar to restitution in a breach of 

contract claim.”  Pipes, 1996 WL 928197 at *2.  Again, like in Henry, the damages 

sought by the plaintiff were premiums plaintiff had actually paid to the defendant 

and sought to recover.  Thus, in Henry, the plaintiff was not placed in a better 

position than she would have been had the contract not been breached. 

12. In sum, not one case previously cited by Renfroe in its three briefs 

addressing this issue  support its argument, namely that it can be placed in a better 
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position than it would have been had the alleged breach of contract not occurred.  

In fact, Alabama law is to the contrary.  Consequently, the Court should strike 

Renfroe’s claim for damages in the form of consulting fees. 

CONCLUSION 

WHEREFORE PREMISES CONSIDERED, the Rigsbys request that the 

Court strike Renfroe’s Claim for damages in this lawsuit. 

Respectfully submitted, 
 
Robert E. Battle 
Robert E. Battle (ASB-7807-T67R) 
Harlan F. Winn, III (ASB-7322-N73H) 
Jon H. Patterson (ASB-4981-J69P) 
Attorneys for Defendants, Cori Rigsby and Kerri 
Rigsby 

OF COUNSEL: 
 
BATTLE FLEENOR GREEN  
   WINN & CLEMMER LLP 
The Financial Center 
505 North 20th Street, Suite 1150 
Birmingham, Alabama 35203 
Telephone:  (205) 397-8160 
Fax:   (205) 397-8179 
Email:   rbattle@bfgwc.com 
  hwinn@bfgwc.com  
  jpatterson@bfgwc.com  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on February 6, 2009 I electronically filed the foregoing 
with the Clerk of the Court using the CM/ECF system which will send notification 
of such filing to the following:  

Barbara Ellis Stanley 
One City Centre, Suite 1290 

1021 Main Street 
Houston, Texas 77002 

bstanley@helmsgreene.com  
 

Jack Held 
J. Rushton McClees 

Sirote & Permutt 
2311 Highland Avenue 

Birmingham, Alabama 35203 
Post Office Box 55727 

Birmingham, Alabama 35201 
jackheld@sirote.com  
rmcclees@sirote.com  

 
Frank M. Bainbridge 

Bainbridge Mims Rogers & Smith LLP 
P.O. Box 530886 

Birmingham, AL 35253 
fbainbridge@bainbridgemims.com  

 
 

John W. Keker 
Keker & Van Nest LLP 

710 Sansome Street 
San Francisco, CA 94111 

jwk@kvn.com  
 

Michael Beers 
A. David Fawal 

Beers, Anderson, Jackson, Patty, & 
Fawal, P.C. 

250 Commerce Street, Suite 100  
Montgomery, Alabama 36104 
mbeers@beersanderson.com 

 
Rex K. Linder 

Gregory J. Rastatter 
Heyl, Royster, Voelker & Allen 

124 S.W. Adams, Suite 600 
Peora, IL 61602 

 

 
And, I hereby certify that I have mailed by United States Postal Service the 

document to the following non-CM/ECF participants: None 

 
Robert E. Battle 
OF COUNSEL 
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