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Federalization of Tort Reform and the American Bar Association 

With the new propositions to “federalize” tort reform, the American Bar 

Association was forced to take a more active stance on Capitol Hill.  The new legislation, 

opposed by the ABA, moves to preempt state tort laws in an effort to limit the 

malpractice awards that patients may receive.  Broad in its effects, the reform could 

drastically change the face of tort law in America. The ABA members themselves work 

hard to influence Congressional members through testimony and acting as a resource 

members drafting legislature, while also working work through a grassroots support 

system.  The Grassroots Action Team consists of a collection of members and 

constituents who feel strongly about the legislative issues that may affect the judicial 

system.  Combined, the ABA has the power to effect change on Capitol Hill.  Although 

now the largest voluntary professional organization in the world, the ABA began with 

humble beginnings, though their purpose remains the same. 

The American Bar Association works both as an advocate for lawyers and 

protecting their rights, but also as an advocate for the people, helping them unravel the 

complexities of America’s judicial system.  First founded in New York in 1878 with 100 

lawyers from 21 states, the ABA now has grown to more than 400,000 members in 2004, 

and with over 350,000 lawyer members1.  Raising awareness on public concerns, such as 

child abuse, law practice management, domestic violence, and juvenile crime, is made 

possible by their members, who volunteer their time and donate to the programs.  With a 

budget of over $100 million, the ABA is comprised of practicing lawyer, judges, law 

teachers, many non-practicing lawyers in the corporate business world, and even law 
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students1.  They maintain a staff concerned with media coverage and managing offices 

and members, but most members donate their time to help the association by acting as 

expert witnesses in Congressional hearings or helping draft pieces of legislature.  The 

ABA helps set ethical guidelines for their members, and acts as a national voice for the 

profession.  They also help support minorities in the judicial system, ensuring not only 

that they have equal representation but that they also have an equal opportunity to study 

law.   

The ABA is led by a governance structure consisting of a House of Delegates and 

a Board of Governors.  Divided into at least twenty-three sections, five divisions, six 

forums, many commissions, standing and special committees, and task forces, the ABA is 

able to concentrate its efforts on particular subjects, rather that broad topics of a general 

nature.  The ABA’s top legislative and government policy concerns include the death 

penalty moratorium/reform, immigration, and federal tort laws1.  The Tort Trial and 

Insurance Practice Section (TIPS) is one such section within the ABA designed to 

specifically concentrate on certain governmental issues.  Headed by a separate president 

and staff, TIPS works in conjunction with the ABA, but specializes in matters dealing 

with tort law, therefore making them a focal point of the new tort reformation proposal.  

They publish their own material on recent law studies, helping the public and their 

members more thoroughly understand the complexities of tort trial and insurance practice 

law.  However, just as the Senate and House of Representatives divide into committees to 

more effectively complete work but make decisions as a whole, TIPS works under the 

ABA, helping further their agenda.  With the recent reformation proposals concerning 



tort law, the ABA in general and specifically TIPS have had to become more aggressive 

in their lobbying tactics. 

Typically the ABA’s lobbying consists of acting as a resource for legislative 

drafters or providing expert testimony for Congress.  They provide both the public and 

legal community with information concerning their areas of expertise2, oftentimes 

unavailable through conventional commercial publishings1.  As a national representation 

of the legal community, there are very few areas in which the ABA cannot find some 

form of representation and knowledge.  In TIPS in particular, their “members include 

both plaintiffs and defense lawyers so it is especially important that [they] look at both 

sides of the issue of tort reforms”3, weighing the possible effects a reform would have for 

both sides of the legal community, along with the population they represent.  In order to 

support their many projects, the ABA requires dues to be paid from their members and 

also accept contributions from lawyers, law firms, corporations, foundations and 

government agencies.  Many of these donations are used to maintain their public service 

projects and finance their Fund for Justice and Education.  The Fund supports programs 

designed to improve the legal system and increase its access to all citizens and have 

helped further the legal education of underprivileged students through scholarships.  A 

membership in the ABA offers many benefits, not only access to legal resources but also 

memberships on committees and networking to other lawyers3.  However, although the 

ABA accepts donations from generous individuals and companies, they do not partake in 

making their own contributions to further their agenda.  The ABA’s goal is to persuade, 

rather than bribe Congress2.  With the new tort reform proposal, the ABA has to change 

                                                 
2 Slonam, Nancy. Personal Interview.  5 November 2004. 
3 Nolte, Susan. “FW: Interview”. Email to Katie Mulligan. 26 October 2004. 



its policy from giving information to Congress and working as expert testimony to 

pressuring Congress to not adopt the reformations.  The ABA has to consider the wide 

implications the passing of the bill could have on them, the legal community, and the 

general population. 

Ideally, the ABA sees no need for a tort reform, as they hope to “preserve the 

ability of people who have been harmed to assert their claims and have access to the 

justice system”2.  The controversial bill deals with tort litigation and the filing of 

“frivolous suits” or “shopping” for an ideal jurisdiction4.  Although broad in the areas of 

tort law that could be possibly affected, direct mentions were made to person injury 

action and medical malpractice, limiting the jurisdiction that the suit could be filed in and 

also capping the punitive damage awards that may be sentenced.  The ABA opposes the 

bill greatly, as much of trial strategy relies on finding a favorable jury to try a case.  They 

site that the bill could limit the legal representation and justice afforded to minorities, 

restraining their ability to seek a fair trial.  A summary of the ABA’s stance on the 

proposition is that they generally oppose “preemption of the state tort laws by enactment 

of federal legislation in such areas as medical professional liability, automobile liability, 

and broad product liability, and supports amending ERISA so that it no longer would 

preempt various state health care liability laws.  The ABA supports, in principle, federal 

legislation which would under certain circumstances enlarge federal court jurisdiction to 

allow removal of large, “national” class action lawsuits from state courts; and federal 

legislation to allow persons alleging non-malignant asbestos-related disease claims to 
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bring a cause of action when they meet certain medical criteria and to toll applicable 

statutes of limitations until that time. The ABA opposes federal or state legislation that 

would create special tort standards for the gun industry”5.  However, the main concern 

sited by many protestors of the bill is the punishment against a lawyer who files three 

cases deemed to be unmerited—he loses the right to file such cases.  Cases are to be 

reviewed by outside experts to deem their merits and gravity4.  The bill severely restricts 

the previous freedom lawyers had in filing cases in different districts, hoping to change 

the outcome of the trial through selective jury picking.   

The bill arose from the growing interest in tort law, a new economy lawyers have 

been using to secure large verdicts, and hence large paydays.  But the ABA produced a 

study proving “that tort cases have decreased dramatically in the last forty years.  In 1962 

tort cases constituted eighty-one percent of all jury trials; in 2002, twenty-six percent”6.  

With all the debate occurring over the bill, Congress should have reached some kind of 

decision on the bill that was first proposed six years ago and has gone through 10 

hearings.  The bill’s controversy is not its only hold-up; the terrorist attack on America 

brought both a homeland security appropriations bill and a rail security bill before both 

Congressional chambers5.  The decision concerning the tort reform bill was therefore 

delayed, allowing the support and opposition to gather more evidence and proof to further 

raise controversy over the bill.  
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With the stakes so much higher for the ABA, as the bill directly affects their 

members and the manner in which the legal community can maintain justice, the ABA 

has been forced to become much more active in voicing their protest over this bill.  

Although the ABA has previously lobbied in many areas, from procedural development 

in the department of defense to intellectual property issues, such as copyright law, the 

ABA maintains that they are concentrating no harder on tort reform than any other 

governmental issue3, their personal interest in the results are much greater, therefore 

warranting their change in lobbying tactics.  The grassroots support system helps further 

influence Congress, as it presents the constituents’ views, hence causing greater sway for 

the ABA.  Constituent support directly affects a Congressional members’ chance for 

reelection.  The Grassroots Action Team, controlled by the Governmental Affairs Office, 

forms a separate branch of the ABA.  The Governmental Affairs Office works daily with 

the legislators and the American government, but needs the aid of the constituents to 

increase their sway and prove that their efforts are supported by a vast majority of the 

general population.  The ABA sends out information to their Grassroots Action Team, 

providing them with the basic facts and background of a case, through a variety of 

perceived member awards.  Members have access to a free electronic copy of the 

Washington e-Letter, further access to the ABA’s website and their listserve topics, as 

well as “exclusive invitations to the “Legislative/Governmental Advocacy Update” 

program at the ABA Midyear and Annual Meetings”7.  With help from their grassroots 

support, the ABA has the potential for effecting great change on Capitol Hill. 
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The ABA plays an important as an information provider for Congress, acting 

rather passively in most lobbying cases.  However with the new tort reform passing 

through the Congressional Chambers, the ABA has been forced to take a more active 

approach to their lobbying techniques, as the outcome greatly affects their business.  If 

the bill were to become a law, lawyers would be faced with having to change their trial 

strategies and the bill could possibly disrupt the entire judicial system while lawyers 

strove to learn their ways through the new requirements imposed by the government.  

The ABA, therefore, must become more active in voicing their resistance to the bill, 

rather than passively providing testimony in support or opposition.  Strongly opposed to 

the federalization of tort law, the ABA has become more vociferous on Capitol Hill; 

while no more involved, they are taking a definite stance against the bill that could 

completely reshape tort law throughout the country. 
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Appendix A 

Interview Questions for Susan Lynch-Nolte,  

Director of Tort Trial and Insurance Practice Section (TIPS) 

October 26, 2004 

1. What are your organization’s goals concerning recent tort reform proposals?  

What is the ideal solution for your organization? 

The Tort Trial and Insurance Practice Section is very careful to stay in 

compliance with ABA policy.  Therefore, we only support legislation that is 

consistent with that.  For example, TIPS would be against federalizing cases in 

areas such as: medical malpractice, automobile liability, and most product liability 

law.  For more specifics see:  www.abanet.org/poladv/lgpolicy.html    Our 

positions on class actions, asbestos and medical professional liability can be found 

on the ABA web site at: www.abanet.org/poladv/priorities/home.html.  In the Tort 

Trial and Insurance Practice Section, our members include both plaintiffs and 

defense lawyers so it is especially important that we look at both sides of the issue 

of tort reform. 

2. How has your organization approached Congress in reference to reforming tort 

law?  How would you weigh your success there?  How does your group handle 

lobbying?   

The lobbying efforts of the ABA are located in Washington D.C.  Refer to the 

website for information in this area. 



3. Do you foresee major reforms in tort law?  How could these reforms possibly 

affect other areas of litigation and court procedures?  In other words, how large 

an effect could these reforms have on our judicial system? 

I can’t speculate on this.  The positions so noted on the web site are an indication 

of the position of the ABA. 

4. How large is your branch of the American Bar Association?  Does TIPS work 

separately from the ABA or in close conjunction?  Are your members mostly 

lawyers or do you have many members from the general public?  Do you have 

any benefits for your members? 

Including law students, there are over 30,000 members in the Tort Trial and 

Insurance Practice Section.  TIPS works very closely with the rest of the ABA.  

We do not take any positions that are inconsistent with ABA policy.  Most of our 

members are lawyers or law students.  There are many benefits of TIPS 

membership, including, but not limited to:  3 quarterly publications sent annually 

(The Brief -magazine, TortSource - newsletter, Tort Trial and Insurance Law 

Journal - scholarly journal), committee memberships with substantive electronic 

newsletters, discounts on publications and CLE programs, access to electronic 

magazine “e-Dicta” (a comprehensive internet law and insurance resource), 

networking opportunities, and opportunities for scholarships. 

5. Would you mind if I contact you again if I have any follow up questions?  Thank 

you so very much for your time and help. 

Feel free to contact me again. 



Appendix B 

Interview with Nancy Slonam 

November 5, 2004 

1. Would you say that these recent proposals have pushed the ABA to  

become more active on Capitol Hill?  What else is the ABA involved in on Capitol 

Hill—what other precedents have been set to influence their lobbying? 

No, I wouldn’t say that.  We have a strong presence on Capitol Hill and we certainly are 

active with respect for the tort reform proposals but no more so than other proposals.  

Because we are a national organization of lawyers from all sorts of practices there are 

very few topics on which we don’t have lawyers who are knowledge.  Our lobbying 

might consist of being a resource for legislative drafters or house members, or, more 

aggressive by testifying and expressing our position.  We don’t make contributions to 

candidates, but we work to persuade.  We have lobbied on: procedures developed in the 

department of defense on detained people and adopted policies with respect to making 

the essential proceedings fair; lobbied on intellectual property issues, such as copyright, 

trademark, in the area of music piracy, tax law.  We are very active in the corporate 

governmental issues that were highlighted by Enron and subsequent corporate security 

scandals.  We lobby intensely on behalf of legal service corporation—grant money to 

local agencies for civil legal assistance; contract labor rights; other civil assistance issues.  

We are active in many, many areas.   

 

2. What is the grassroots support system that the ABA utilizes?   



We have a grassroots support network.  They have direct contact with legislators.  Their 

involvement depends somewhat on the specific issues.  This is done out of our 

Washington office.  I am not directly involved. 

 

3. What is the ideal situation the ABA would want in reference to Tort Reform? 

I’m not sure we’d say there is a need for reform.  We’d like to preserve the ability of 

people who have been harmed to assert their claims and have access to the justice system. 

 

 


