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STATE FARM’S RESPONSE TO PLAINTIFF’S MOTION TO COMPEL [419]  

 
Plaintiff’s motion to compel [419] – filed weeks after the close of discovery – is untimely under 

Local Rule 7.2(B)(2) and should be denied on that ground alone.  Beyond being palpably untimely, 

Plaintiff’s motion is little more than an impermissible collateral attack on this Court’s November 14, 

2008 Order [402], which Plaintiff challenged through an objection directed to Judge Senter, [417], that 

was summarily and resoundingly denied, see Dec. 12, 2008 Order [469].  The motion is also 

substantively infirm and rests upon wild and improbable accusations, including a claim about a 

“recently” discovered “series of emails” from McIntosh, see [419] at 3-4, [419-5] at 1-2, when in fact 

those emails have been available to Plaintiff’s counsel for nearly eight months, and do not come close to 

saying what Plaintiff claims they say.  Plaintiff’s untimely motion also exceeds the limits set forth in this 

Court’s CMO.  While Plaintiff likewise levies a number of scurrilous, incendiary, and repugnant 

accusations at State Farm, such as having “purposefully misled” this Court, [419] at 5 & 15, State Farm 

will not respond to these accusations other than to categorically deny them, note that Plaintiff offers no 

factual support for his baseless innuendo, and recite Judge Senter’s most recent observation.  “It is not 

enough for Plaintiff to charge State Farm with sinister conduct or motives as far as the discovery process 

goes (which the Court does not find from a review of the materials supporting the application for 

review), and the Court is not going to allow Plaintiff to pursue a never-ending story backed by 

speculation.”  Dec. 12, 2008 Order [469] at 2.  Indeed, stripped of its overheated rhetoric, Plaintiff’s 

untimely motion suffers from a lack of factual and legal support and it should be denied. 
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I. PLAINTIFF’S MOTION SHOULD BE DENIED AS UNTIMELY 

Plaintiff’s motion should be denied as untimely.  Local Rule 7.2(B)(2) provides that “[d]iscovery 

motions must be filed sufficiently in advance of the discovery deadline so as to not affect the deadline.”  

(Emphasis added.)  Thus, for example, in Applewhite v. United States, 3:07-cv-162-WHB-LRA, 2008 

U.S. Dist. LEXIS 80001, at *4-5 (S.D. Miss. Oct. 7, 2008) (Barbour, J.), the court, citing Local Rule 

7.2(B)(2), held that where a plaintiff files a motion to compel responses to document requests or 

interrogatories “after the discovery deadline for written discovery expired,” it “should be denied as 

untimely.”  So, too, in Butcher v. Allstate Ins. Co., 1:06-cv-423-KS-MTP, 2008 U.S. Dist. LEXIS 

96907, at *2 (S.D. Miss. Nov. 18, 2008) (Parker, J.), where the plaintiffs filed their discovery motion 

“more than three weeks after the expiration of the discovery deadline, in violation of Local Rule 

7.2(B)(2),” it was “DENIED as untimely.”  Likewise, here, in violation of Local Rule 7.2(B)(2), 

Plaintiff filed his motion to compel responses to documents requests on December 2, 2008, two and a 

half weeks after the expiration of the discovery deadline on November 14, 2008, and it too should be 

denied as untimely.  This Court need not go any further in disposing of the instant motion. 

Indeed, this Court has previously held that discovery devices must be timely served under the 

Rules.  See Nov. 13, 2008 Order [402] at 3-4.  Not only should the same type of analysis apply here, but 

also the instant motion – which repeatedly invokes Lecky King’s name, see, e.g., [419] at 4, 6, 8-9, 12-

14, although she was not involved in Plaintiff’s claim, see, e.g., [365] at 3-4, [336] at 2-3, and again 

seeks additional depositions, see, e.g., [419] at 16, as well as documents previously sought in connection 

therewith and denied, see, e.g., id. at 13-14 – is little more than an impermissible collateral attack on this 

Court’s prior rulings, which were subsequently affirmed [469].  This untimely motion should be denied. 

II. PLAINTIFF’S UNTIMELY MOTION IS BASED ON SPECULATION AND MISREPRESENTATIONS 

The purported “recently” discovered evidence – an email exchange between State Farm 

employees – upon which Plaintiff has based his motion to compel is simply not the smoking gun that 
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Plaintiff claims it is.  [419-5] at 1-2.  Plaintiff attempts to add a spin and gloss that simply are nowhere 

to be found in the emails.  Contrary to Plaintiff’s accusation, this email string does not “indicate” that 

State Farm has been “misleading” Plaintiff or this Court.  [419] at 3.  It has nothing to do with Plaintiff’s 

claim (and State Farm has already produced a partially redacted copy to Plaintiff to prove it), nor is it 

evidence that State Farm received “drafts” from Exponent.  While Plaintiff crows that, based on these 

emails, “Clearly Exponent is forwarding drafts to State Farm,” id. at 4 (emphasis in original), the 

word “draft” appears nowhere in the emails and the so-called “clear indication” that Plaintiff posits, see 

id. at 2, is patently unsupported.  Indeed, the email string ends with a statement from Ms. King 

expressing concern over the accuracy of the report based on the photographic evidence.  Expressing 

concern about an unrelated report is not “bad faith,” nor is it a “cover-up.” 

In reality, the vacuity and speculative nature of Plaintiff’s assertion is starkly revealed by 

Plaintiff’s statement that “What happened after Lecky King expressed her displeasure is anybody’s 

guess ….”  Id. at 4 (emphasis added).  Fevered guesswork – which is all that Plaintiff offers – is hardly 

“the objective evidence” that Plaintiff claims to have “documented in this motion.”  Id. at 11. 

Moreover, contrary to Plaintiff’s characterization of the email string as a “recent” discovery, id. 

at 3, it is not recent at all.  Plaintiff’s counsel, who also represented the McIntosh plaintiffs, has been in 

possession of this so-called “recently” discovered document for nearly eight months, upon his 

appearance as counsel in McIntosh.  See McIntosh v. State Farm Fire & Cas. Co., No. 1:06-cv-1080-

LTS-RHW (S.D. Miss.) (McIntosh [1175]); [419-5] at 1-2 (bearing McIntosh Bates stamps).  Against 

this background, “Plaintiff’s position that he is not attempting to expand the scope of this litigation is 

belied by the use of such terms as ‘global’ conduct, ‘blanket’ cancellations of engineering reports and 

assignments, and a ‘one size fits all’ approach, and also by reliance on material from other Hurricane 

Katrina lawsuits that have long been resolved.”  Dec. 12, 2008 Order [469] at 1.  Nor does Plaintiff’s 

speculation suffice.  See id. at 2. 
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Just as Plaintiff misrepresents the nature of the email string, Plaintiff misrepresents the findings 

of the market conduct report issued by the Mississippi Department of Insurance (“MDOI”).  As a 

threshold matter, the MDOI report expressly states that it is “not intended for any purpose other than to 

communicate to the Commissioner of Insurance of the State of Mississippi the findings and results of 

test work and investigative activities performed during the course of this special target examination.”  

[419-15] at 3 (p. 1).  Indeed, courts have frequently excluded market conduct reports when plaintiffs 

attempt to use them to support their claims.  See, e.g., Varanand v. State Farm Ins. Co., 127 F. App’x 

947, 948 (9th Cir. 2005); Weiss v. Allstate Ins. Co., 512 F. Supp. 2d 463, 478 (E.D. La. 2007). 

Beyond ignoring those express limitations, Plaintiff grossly misrepresents the MDOI report.  

Plaintiff improperly omits language from the MDOI report when he states, “There was documentation in 

State Farm claims files where representatives advised policyholders that ‘State Farm had informed him 

that it would be the company policy to deny wind coverage to every policy holder in my general area’ or 

‘if water touched it, we were told not to pay for wind.’” [419] at 10.  To the contrary, the MDOI report 

reveals that these statements came either from State Farm’s “claim files or from specific complaints 

filed by policyholders with the MID.”  [419-15] at 19 (p. 17) (emphasis added).  Moreover, the very 

next sentence of the MDOI report states that “every State Farm representative that was questioned under 

oath regarding this practice, denied this was the policy.”  Id.  And the sentence after that states that 

“these instances were not widespread.”  Id. 

Omitting the facts that sporadic policyholder complaints could have been the source of these 

classic inadmissible hearsay within hearsay statements, see, e.g., Fed. R. Evid. 805, and that they were 

uniformly denied under oath by State Farm representatives, changes its entire tenor.  Not surprisingly, 

courts frown upon this type of improper editing.  “Distortion of the record, by deletion of critical 

language in quoting from the record, reflects a lack of the candor required by the Model Rules of 

Professional Conduct, Rule 3.3 (1983), wastes the time of the court and of opposing counsel, and 
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imposes unnecessary costs on the parties and on fellow citizens whose taxes support this court and its 

staff.”  Amstar Corp. v. Envirotech Corp., 730 F.2d 1476, 1486 (Fed. Cir. 1984); see also Seattle Box 

Co. v. Indus. Crating & Packing, 756 F.2d 1574, 1578 (Fed. Cir. 1985).  Playing fast-and-loose with the 

facts is wholly inappropriate and an insufficient basis to support Plaintiff’s untimely motion. 

Plaintiff similarly strings several unrelated facts with no concern for accuracy, context, or clarity.  

For example, he says that David Haddock testified in Guice that he canceled “all” of the uncompleted 

engineering assignments on slab claims, [419] at 8, though the deposition testimony he cites says no 

such thing.  And given the fact that Kirk Angelle has already testified in this matter that he was the one 

who made the decision to cancel the engineering report for Plaintiff’s claim, Ex. A at 57:10-13, this 

purported factoid is entirely irrelevant and misleading.  Cf. Dec. 12, 2008 Order [469] at 1-2. 

Plaintiff similarly points to an October 13, 2005 email from Randy Down of Forensic Analysis & 

Engineering Corp.  [419] at 8.  But Forensic, a non-party to this action, had nothing to do with Plaintiff’s 

claim.  Rather, Exponent, a co-defendant to this action, was the engineering firm that did. 

So, too, with Plaintiff’s reference to Steve Burke’s fragmentary notes, such as “just say no,” and 

“pay on the backside if wind.”  Id. at 9.  Plaintiff again ignores the fact that Mr. Burke has already 

testified that he has “a learning disability, and when [he] write[s] things down, it doesn’t always make 

sense.”  Burke Dep. in Marion at 30:18-31:8 (excerpt attached as Ex. B).  Beyond the fact that the notes 

are subject to this Court’s protective order in Guice, Plaintiff erroneously argues that this Court allowed 

discovery on Mr. Burke’s notes because they may be relevant to Plaintiff’s claim.  [419] at 11.  The 

subject of the Court’s order was not Mr. Burke’s notes, but rather the underlying “discussions” – 

provided that Plaintiff “lay[s] a foundation at least with [Mr. Burke] as to how specific discussions relate 

or are relevant to the Gagne claim.”  [419-29] at 2 (60:10-17).  Yet Plaintiff failed to lay a foundation as 

to how those discussions relate to Plaintiff’s claim.  For example, while Plaintiff sought to question Mr. 

Burke about the October 4 and 5, 2005 meetings, he failed to give a plausible explanation how they were 
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relevant when Mr. Burke testified that he had adjusted Plaintiff’s claim ten days earlier on September 

25.  Burke Dep. (Ex. C) at 52:13-17.  Nor did Mr. Burke recall anything discussed at the meeting 

relating to Plaintiff’s claim.  Id. at 55:1-3. 

Plaintiff’s characterization of the Exponent engineer’s finding that wind caused Plaintiff’s loss is 

likewise misleading.  [419] at 9-10.  The Exponent engineer who inspected Plaintiff’s property, Calvin 

Thomas, testified he initially but erroneously believed that there were wind speeds of 160-170 miles per 

hour, when they were in the 90-120 mile per hour range – a lower wind speed that, by code, homes in 

that area should be designed to withstand.  See Thomas Dep. (Ex. D) at 36:22-37:6, 41:16-18; 40:19-25. 

While State Farm could continue in similar vein, it will not belabor the point.  Suffice it to say 

that wild speculation and misrepresentations simply do not constitute a good and sufficient showing to 

support the overall themes that permeate Plaintiff’s untimely motion, whose underlying requests also 

transgress the limits set forth in this Court’s Case Management Order (“CMO”). 

III. PLAINTIFF’S DESIGNATED REQUESTS EXCEED THE LIMITS SET IN THIS COURT’S CMO 

Plaintiff is simply wrong in suggesting that State Farm has somehow not responded to Plaintiff's 

document requests.  [419] at 5-7.  While Plaintiff purports to quote his requests pursuant to Local Rule 

37.1(B), see [419] at 5-6, he does not include State Farm’s objections, which would have revealed that 

his untimely motion is also futile.  Plaintiff seeks documents that he either already has, that do not exist, 

or as to which his requests exceed the express limitations set forth in this Court’s CMO and are 

otherwise objectionable, rendering nothing left for State Farm to produce. 

The document requests at issue, see [419] at 5-7, violate the CMO, which unambiguously limits 

Plaintiff to thirty document requests.  [152] at 1.  Indeed, Plaintiff had already served, including 

subpoenas duces tecum, in excess of 90 document requests, and if State Farm witnesses are included, 

that total exceeds 125 document requests.  See [376] at 2; [224] at 4-5 (listing document requests).  Just 

as “it has been the Court’s almost exclusive practice to allow only ten fact witness depositions” in 
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accordance with the CMO, [402] at 1, and just as Judge Senter has affirmed that “[t]here is no excuse to 

be at this late stage of the litigation … to exceed the limitations on the number of fact witnesses,” [469] 

at 2, it has also been this Court’s regular practice to allow only thirty document requests in accordance 

with the CMO.  See, e.g., McIntosh [671] at 1-2 (“The Court is of the opinion that Plaintiffs should not 

be allowed to exceed the limitations of the CMO by commanding production of State Farm documents 

from Stanovich.”); McIntosh [926] at 1 (same).  The document requests that Plaintiff purports to put at 

issue, see [419] at 5-6, were all objected to on the grounds that, among other things, they exceeded the 

limitations set forth in the CMO.  See [357], [358], [359].  Beyond the fact that many of the documents 

that Plaintiff includes in his laundry lists, see [419] at 13-14, are already in his possession, see, e.g., id. 

at 13 (¶¶ 33(a), (f), (g), (h), (i), (j)), while others are simply figments of a wishful imagination, they also 

suffer from transgressing the limits of this Court’s CMO and being otherwise objectionable.  “The 

Plaintiff does not have carte blanche in the discovery process.”  Dec. 12, 2008 Order [469] at 1-2.  

Those reasons alone are sufficient to deny the relief he seeks. 

IV. PLAINTIFF’S “ONE SIZE FITS ALL” THEORY HAS ALREADY BEEN REJECTED 

This untimely motion is yet another attempt by Plaintiff to embark on a fishing expedition to 

chase his speculative and fanciful “one size fits all” denial theory with respect to slab claims.  See, e.g., 

[326] at 8.  In its November 13 Order, this Court previously recognized Plaintiff’s modus operandi:  

“[w]ithout citing any supporting evidence, Plaintiff then speculates that State Farm is holding back 

objective evidence of a ‘one size fits all’ scheme.”  [402] at 3.  That pattern continues unabated but, as 

Judge Senter has similarly underscored, “the Court is not going to allow Plaintiff to pursue a never-

ending story backed by speculation.”  Dec. 12, 2008 Order [469] at 2. 

While Plaintiff poses questions such as “what was the basis for cancellation of the engineering 

assignment and denial of the Gagne claim,” [419] at 7, and “was it part of an individualized adjustment 

of the Gagne claim,” id., he ignores the fact that the has already received answers to these questions, just 
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as he ignores the voluminous documents that State Farm has already produced concerning his claim.  Cf. 

id.   He just does not like them because the facts do not fit his theory.  Mr. Angelle, a State Farm team 

manager, repeatedly explained the reasons he relied on when he denied Plaintiff’s claim. 

Our investigation revealed that this home had been destroyed by water.  Photographs of 
the area, surrounding area, and the property revealed that the home had been completely 
destroyed by water.  There was no evidence of any wind damage that was sustained to the 
home.  The surrounding areas and also trees that were located on the property were still 
standing, didn’t show any significant wind damage ... to those trees, as far as foliage and 
... small tree limbs were still attached to the tree.  Understanding the area and knowing 
where the surge area had been located, everything in that particular area had been 
completely destroyed.  Taking into consideration the surge heights that were reported in 
that area, I denied the claim based on ... water being the cause of loss in destroying the 
home. 

Angelle Dep. (Ex. B) at 13:12-14:3; see also id. at 95:7-96:6, 97:7-98:12, 115:17-116:10, 178:15-179:2, 

185:10-17.  Further, Plaintiff has already taken the deposition of the State Farm adjuster who handled 

his claim, Rachael Savoy, as well as the 30(b)(6) deposition of State Farm. 

Plaintiff has already taken abundant discovery with respect to his so-called “one size fits all” 

theory.  Yet he is unwilling to accept the reality that the facts do not support it.  That, however, is not a 

reason to reopen discovery.  Judge Senter has ruled that, while Plaintiff’s invocation of “a ‘one size fits 

all’ approach” is an “attempt[] to expand the scope of this litigation,” Dec. 12 Order [469] at 1, “[t]he 

trial of this case will be limited to Plaintiff’s claim.”  Id. at 2.  Indeed, this Court has previously and 

consistently endeavored to limit discovery in Hurricane Katrina cases to plaintiffs’ individual claims.  

Thus, for example, in Perkins v. State Farm Gen. Ins. Co., No. 1:07-cv-116-LTS-RHW, 2007 U.S. Dist. 

LEXIS 94607, at *6-7 (S.D. Miss. Dec. 12, 2007), this Court ordered that discovery in “this case will be 

limited to the facts surrounding the Plaintiffs’ particular claim.”  Similarly, in Marion v. State Farm Fire 

& Cas. Co., 1:06-CV-969-LTS-RHW, 2008 U.S. Dist. LEXIS 27082, at *7 (S.D. Miss. Mar. 17, 2008), 

Judge Senter affirmed the denial of an order denying the plaintiffs’ motion to compel similar discovery 

on the grounds that the “litigation, including discovery, should focus on and be limited to the Plaintiffs’ 

claim.”  As this Court recently stated in denying Plaintiff’s prior request for additional discovery in this 
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matter, when measured against “the hundreds of Katrina-related cases that have passed through this 

Court over the last three years, … [t]he Court does not find anything unique about Plaintiff’s case that 

would warrant a departure from the Court’s general practice.”  Nov. 13, 2008 Order [402] at 1-2.  And 

in rejecting to Plaintiff’s objections thereto, Judge Senter agreed that “this cause of action … appears to 

be no different from any other typical Hurricane Katrina lawsuit ….”  Dec. 12, 2008 Order [469] at 1.  

Nothing has changed, but for Plaintiff’s belated and untimely filing of the instant motion. 

CONCLUSION 

For all the foregoing reasons, Plaintiff’s untimely motion [419] should be denied in its entirety. 

 
RESPECTFULLY SUBMITTED, this 12th day of December, 2008. 

   
            WEBB, SANDERS & WILLIAMS, P.L.L.C. 
      363 NORTH BROADWAY 
      POST OFFICE BOX 496 
      TUPELO, MISSISSIPPI 38802 
      (662) 844-2137 
      DAN W. WEBB, MSB #7051 
      B. WAYNE WILLIAMS, MSB # 9769 
                                                                      J. DOUGLAS FOSTER, MSB #100641 

                          
       By:  /s/ Dan W. Webb 
               DAN W. WEBB 
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CERTIFICATE OF SERVICE 
 
 I, Dan W. Webb one of the attorneys for the Defendant, State Farm Fire and Casualty Company, 

do hereby certify that I have this date electronically filed the foregoing, with the Clerk of the Court 

using the ECF system which sent notification of such filing to the following ECF participants: 

 Attorneys for Plaintiff: 
 

Jesse B. Hearin, III, Esq. 
Hearin, LLC 
1009 Carnation St., Suite E 
Slidell, LA 70460 
Email: jbhearin@gmail.com 
 
William F. Merlin, Jr. 
Merlin Law Group 
777 S. Harbour Island Blvd., Ste 950 
Tampa, FL 33602 
Email: wmerlin@merlinlawgroup.com 

 
 Attorneys for Defendants: 
 
 Philip W. Thomas, Esq. 
 Philip W. Thomas, P.A. 
 Post Office Box 24464 
 Jackson, MS 39225-4464 
 Email: pthomas@thomasattorney.com 

 
James J. Ficenec 
Seller, Hazard, McNeeley & Manning 
1111 Civic Drive, Ste 300 
Walnut Creek, CA 94596-3894 
Email: Jficenec@sellarlaw.com 
 

   
 THIS, the 12th day of December, 2008. 

   

            BY: /s/ Dan W. Webb 
               DAN W. WEBB 

 

 
 


