
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
ROBERT R. GAGNÉ PLAINTIFF
 
VERSUS CASE NO.: 1:06-CV-711-LTS-RHW
 
STATE FARM FIRE AND CASUALTY COMPANY, et al. DEFENDANTS

STATE FARM FIRE AND CASUALTY COMPANY'S RESPONSE IN OPPOSITION TO  
PLAINTIFF'S MOTION TO EXCLUDE CERTAIN TESTIMONY AND OPINIONS  

OF ROBERT G. DEAN [DOC. 440] 

State Farm Fire and Casualty Company ("State Farm") respectfully submits this response in 

opposition to Plaintiff's motion to exclude certain testimony and opinions of State Farm's expert, Dr. 

Robert G. Dean, Professor Emeritus of Coastal and Oceanographic Engineering at the University of 

Florida [Doc. 440]. 

As Plaintiffs concede [Doc. 441 at 1], State Farm timely filed its designation of Dr. Dean in this 

matter on June 11, 2007, at which point State Farm produced Dr. Dean's May 7, 2007 report.  [Doc. 50].  

Unbeknownst to undersigned counsel, Dr. Dean updated his expert report on June 25, 2008 (the 

"Supplemental Report").  (See D. Foster Aff., ¶ 4, attached as Exh. A.)  Counsel did not learn of Dr. 

Dean's Supplemental Report, however, until September 24, 2008, during Dr. Dean's deposition 

preparation.  (See id., ¶ 4.)  Upon receiving the Supplemental Report, counsel quickly moved that same 

day to supplement State Farm's expert disclosures, disclosing the Supplemental Report to Plaintiff's 

attorney the day before Dr. Dean's deposition.  (See id., ¶ 5-6.)  Counsel explained to Plaintiff's attorneys, 

both off and on the record at Dr. Dean's deposition, that "[i]t was certainly inadvertent that [the 

Supplemental Report] was not provided to Mr. Gagne's counsel until yesterday afternoon.  It was 

through no intentional act on the part of State Farm in any manner."  (R. Dean Dep. at 5:24-6:3, attached 

as Exh. B.)   

In spite of counsel's representations as an officer of this Court – including representations made 

on the record at Dr. Dean's deposition – Plaintiff has nevertheless filed this instant motion, accusing 
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State Farm of "tactically delay[ing]" the supplementation of Dr. Dean's report.  [Doc. 441 at 7.]  As 

explained above, and averred to by State Farm's counsel in his attached affidavit, State Farm did no such 

thing.   

Despite Plaintiff's attempt to reframe the Supplemental Report as being entirely new, in actuality 

it contains very minor updates to the May 2007 report, mainly reflecting Dr. Dean's critiques of 

Plaintiff's experts Neil Hall, Ted Biddy, Richard Henning, and Michael Dombrowski.  And although the 

Supplemental Report included certain data from a December 19, 2007 Hurricane Research Division 

wind swath map not available when Dr. Dean authored his May 2007 report, (see R. Dean Dep., Exh. B, 

at 42:17-25), Dr. Dean explained that this data "really just supported the wind speeds that [he] used" in 

the May 2007 report.  (Id. at 43:12-19.)  As Dr. Dean testified at his deposition, there was no change in 

his opinions between his May 2007 report and his Supplemental Report: 

Q: The wind forces that you determined were present at the Gagne property, they 
were the same both in the May 2007 report and the June 25, 2008 report, correct? 

A: Correct. 

Q: Okay.  And that's the same with the water or wave forces, there was no change in 
your conclusions between the May 2007 report and the June 25, 2008 report, correct? 

A: Correct again, yes. 

Q: Okay.  And there was no change in your opinion between the June 2007 report – 
I'm sorry, the May 2007 report and the June 2008 report regarding what caused 
destruction of the Gagne home, correct? 

A: That's correct, yes. 

(R. Dean Dep., Exh. B, at 47:16-48:4; see also id. at 48:25-49:6.)  In fact, Dr. Dean explained of the 

updates he made, that "none of them are substantive."  (Id. at 42:9-11.)  

Contrary to Plaintiff's suggestions, Dr. Dean's critiques of Plaintiff's expert reports do not 

constitute new opinions or theories.  The Tenth Circuit opinion in 103 Investors I, L.P. v. Square D Co., 

372 F.3d 1213 (10th Cir. 2004) illustrates this point.  In 103 Investors, the district court had excluded a 

rebuttal expert report, in part because it allegedly advanced a new theory of negligence and therefore 
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allegedly did not "'contain a complete statement of all opinions to be expressed and the basis and reasons 

therefore.'"  Id. at 1217 (quoting previous Fed. R. Civ. P. 26(a)(2)(B)).  Finding that the district court 

had abused its discretion, the Tenth Circuit reversed, explaining:  "While we are sympathetic to the 

district court's concerns that no new theories be introduced at such a late stage of the discovery process, 

our review of the expert reports . . . convinces us that in this case, [the rebuttal expert report] did not 

espouse a new theory."  Id. at 1218.  Rather, "it is clear that its main thrust was to rebut [its adversary's] 

expert assertions."  Id.   

Plaintiff has not cited any authority holding that criticism of another party's expert reports 

constitutes a new opinion or theory that cannot be disclosed in a supplemental report.  Indeed at trial, 

experts are permitted to address the testimony of other experts on the same topic.  The critiques of 

Plaintiff's experts were included as a courtesy to Plaintiff.  Accordingly, Plaintiff's motion should be 

denied.  

Plaintiff also argues that State Farm is not permitted to supplement its expert reports beyond the 

deadline set for expert designation.  [Doc. 441 at 4.]  Plaintiff is wrong and, in fact, State Farm and 

Plaintiff both have express duties to do exactly that.  Under Federal Rules of Civil Procedure 26(a)(2)(D) 

and (e), litigants have a duty to supplement their testifying experts' reports.  "Any additions or changes 

to this information must be disclosed by the time the party's pretrial disclosures under Rule 26(a)(3) are 

due," Fed. R. Civ. P. 26(e), "and in no event later than the discovery cut-off established by the 

scheduling order." Unif. Local R. 26.1(A)(5); see also id. at 26.1(A)(2)(c) & (e).  In a July 11, 2008 text-

only Order, Judge Walker extended the discovery deadline in this case to November 14, 2008.  

Accordingly there is no merit to Plaintiff's contention that State Farm was not permitted to supplement 

its expert report on September 24, 2008.   

The cases cited by Plaintiff on this issue are readily distinguishable.  Indeed, both Corwin v. Walt 

Disney Co., 475 F.3d 1239 (11th Cir. 2007) and Garza v. Allstate Texas Lloyd's Co., 284 F. App'x 110 
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(5th Cir. 2008), concern reports with entirely new opinions that were not initially designated on time.  

The district court in Corwin set a deadline of October 15, 2004 for financial expert reports, yet the so-

called "supplemental report" that addressed financial issues for the very first time was not actually filed 

until October 19, 2004.  See 475 F.3d at 1252.  Similarly in Garza, the plaintiff did not produce the 

initial expert report at issue "until nineteen days after the scheduling order's deadline."  284 F. App'x at 

111.  Although the plaintiff made an argument based on supplementation of expert reports, it does not 

appear that plaintiff ever filed a supplemental expert report at all.  Indeed, the court in Garza explained 

that "'supplementing' does not encompass raising a new matter," and that the report at issue "was the 

first mention of" the plaintiff's claim for damages to the foundation of his house  Id. at 112.  Finally, 

Alldread v. City of Grenada, 988 F.2d 1425, 1435-36 (5th Cir. 1993), affirmed sanctions on a party for 

failing to supplement his expert disclosures.   

Dr. Dean's Supplemental Report is a true supplement and does not contain new theories or 

opinions.  Thus, the remainder of Plaintiff's legal analysis is irrelevant, as it addresses the strawman 

argument of whether a party may introduce expert testimony where it did not timely produce its initial 

expert disclosures.  See, e.g., Winfun v. DaimlerChrysler Corp., 255 F. App'x 772, 773 (5th Cir. 2007) 

(party did not disclose expert report at all); Geiserman v. MacDonald, 893 F.2d 787, 790 (5th Cir. 1990) 

(party missed two expert designation deadlines); Olson v. Mont. Rail Link, Inc., 227 F.R.D. 550, 551 (D. 

Mont. 2005) (party did not disclose any of expert's collected data by expert disclosure deadline).  Here, 

Plaintiff concedes that State Farm timely designated Dr. Dean and produced his May 2007 report.   

At its core, Plaintiff's motion is little more than an attempt to silence criticism of his experts at 

trial.  Dr. Dean's Supplemental Report does not modify any of Dr. Dean's opinions or conclusions, and 

mainly served to provide Plaintiff, as a courtesy, with Dr. Dean's critiques of Plaintiff's experts.  

Criticism of opposing experts does not need to explicitly be laid out in expert reports.     

Dr. Dean's Supplemental Report was not received by State Farm's counsel until September 24, 
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2008.  Upon receiving the Supplemental Report, counsel promptly disclosed it to Plaintiff's attorney that 

same day.  As explained above, the Supplemental Report does not alter Dr. Dean's opinions in this case.  

To the extent that Plaintiff's counsel did not explore Dr. Dean's critiques of Plaintiff's experts at Dr. 

Dean's deposition (especially since State Farm had provided Plaintiff's counsel with a copy of the 

Supplemental Report the day before Dr. Dean's deposition), Plaintiff's counsel did so at his own peril.  

Accordingly, for the foregoing reasons, this Court should deny Plaintiff's motion [Doc. 440] in 

its entirety.   

RESPECTFULLY SUBMITTED, this 29th day of December, 2008. 
   

      WEBB, SANDERS & WILLIAMS, P.L.L.C. 
      363 NORTH BROADWAY 
      POST OFFICE BOX 496 
      TUPELO, MISSISSIPPI 38802 
      (662) 844-2137 
      DAN W. WEBB, MSB #7051 
      B. WAYNE WILLIAMS, MSB # 9769 
                                                                      J. DOUGLAS FOSTER, MSB #100641 

                          
       By:  /s/ Dan W. Webb 
               DAN W. WEBB 
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CERTIFICATE OF SERVICE 
 
 I, Dan W. Webb one of the attorneys for the Defendant, State Farm Fire and Casualty Company, 

do hereby certify that I have this date electronically filed the foregoing, with the Clerk of the Court 

using the ECF system which sent notification of such filing to the following ECF participants: 

 Attorneys for Plaintiff: 
 

Jesse B. Hearin, III, Esq. 
Hearin, LLC 
1009 Carnation St., Suite E 
Slidell, LA 70460 
Email: jbhearin@gmail.com 
 
William F. Merlin, Jr. 
Merlin Law Group 
777 S. Harbour Island Blvd., Ste 950 
Tampa, FL 33602 
Email: wmerlin@merlinlawgroup.com 

 
 Attorneys for Defendants: 
 
 Philip W. Thomas, Esq. 
 Philip W. Thomas, P.A. 
 Post Office Box 24464 
 Jackson, MS 39225-4464 
 Email: pthomas@thomasattorney.com 

 
James J. Ficenec 
Seller, Hazard, McNeeley & Manning 
1111 Civic Drive, Ste 300 
Walnut Creek, CA 94596-3894 
Email: Jficenec@sellarlaw.com 
 

   
 THIS, the 29th day of December, 2008. 

   

            BY: /s/ Dan W. Webb 
               DAN W. WEBB 

 


