
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

ROBERT R. GAGNÉ PLAINTIFF
 
VS. CASE NO.:  1:06CV711-LTS-RHW
 
STATE FARM FIRE AND CASUALTY COMPANY, et al. DEFENDANTS

 

REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF STATE FARM’S MOTION  
TO EXCLUDE THE REPORT AND TESTIMONY OF E.J. DENNIS 

State Farm Fire and Casualty Company (“State Farm”) submits this reply memorandum of law in 

further support of its motion to strike the proposed testimony and report of E.J. Dennis (“Dennis”) [Doc. 

437]. 

I. PLAINTIFF HAS ABANDONED THE LONE BASIS FOR DESIGNATING DENNIS AS AN “EXPERT”  

Plaintiff has abandoned any pretense that Dennis opined as to the cause of damage to Plaintiff’s 

residence:  “Dennis’ study focuses on the trees in the whole neighborhood south of Airport Road instead 

of a particular property.”  [Doc. 478 at 3 (emphasis added).]  That is not surprising.  Dennis freely 

admits that his report “wasn’t drafted with the intent of saying, this happened at the Gagne property” 

because he was “not concerned about the structure” in this case.  Ex. B at 24:11-23, 71:16-72:14.  Yet, 

the cause of damage to Plaintiff’s house was the only basis for which Plaintiff designated Dennis:  to 

“testify as to the causation of the damage suffered at the Gagné residence,” not to trees somewhere in 

South Diamondhead, Mississippi.  Pl. Desig. of Experts [Doc. 33 at 1 (emphasis added)]; accord Pl. 

Suppl. Desig. [Doc. 129 at 1]; Pls. Second Desig. [Doc. 190 at 1.]  Having withdrawn the only basis for 

designating Dennis, Plaintiff has effectively withdrawn Dennis from this case. 

Plaintiff also reneged on using Dennis’ proposed testimony and opinion as evidence of wind 

speed at Plaintiff’s property or at any other location.  Plaintiff admits that Dennis “could not determine 

how high the winds were in Hurricane Katrina that caused the damage he observed.”  [Doc. 478 at 7; id. 

at 23 (admitting Dennis’ opinion is not “being offered to establish specific wind speeds”).]  Thus, not 
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only is Dennis’ opinion admittedly inapplicable to Plaintiff’s specific property, it is also not offered to 

opine on wind speeds.   

II. DENNIS RELIES ON NO SCIENTIFIC METHODOLOGY AND WILL NOT AID THE FINDER OF FACT 

Whatever modicum of Dennis’ report that Plaintiff has not thrown away for use at trial is 

inadmissible under Daubert, unhelpful to the finder of fact, confusing to the jury, and arouses unfair 

prejudice against State Farm.  See Fed. R. Evid. 403, 702-703.  Having gutted the original purpose for 

Dennis’ opinion, Plaintiff nonetheless attempts to admit Dennis’ proposed testimony and report as a 

generic survey of tree damage over a broad swath of land in South Diamondhead, Mississippi.  [Doc. 

478 at 3.]  After Hurricane Katrina passed, Dennis wandered the South Diamondhead area, recorded 

occasional observations in notes, destroyed those notes, waited several months, and then drafted his 

“opinion” on the cause of damage to trees somewhere in South Diamondhead, Mississippi.  Plaintiff 

admits that Dennis destroyed his notes, took no photographs, talked to no witnesses, and examined no 

engineering reports.  [Id. at 10, 21.]  Dennis also performed no research to substantiate his conclusions, 

Ex. B at 58:11-14, 106:20-108:4, 123:7-12, has not published on his methods, id. at 125:18-20, and did 

not subject his methodology or resulting conclusions to peer review, id. at 108:10-23. 

Thus, it is no surprise that Dennis agreed that his “conclusion” does not rely on any scientific 

basis and cannot be scientifically corroborated: 

Q. So your conclusion that you are drawing has absolutely no scientific basis to it at 
all, correct? 

A. That’s correct.  This is based only on what I have seen in the past 40 years of 
experience and what I’ve noticed on that.  And I don’t see any way some of this can 
be scientifically backed up. 

Ex. B at 125:7-16 (objection omitted).  Applying scientific knowledge is the touchstone of admissible 

expert testimony:  “the requirement that an expert’s testimony pertain to ‘scientific knowledge’ 

establishes a standard of evidentiary reliability.”  Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 

590 (1993).  “Reliability is determined by assessing ‘whether the reasoning or methodology underlying 
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the testimony is scientifically valid.’”  Osprey Ship Mgmt. v. Jackson Cty. Port Auth., 2008 WL 351910, 

at *2 (S.D. miss. Feb. 6, 2008) (Ozerden, J.) (quoting Daubert, 509 U.S. at 592-93).  That “standard” is 

admittedly absent here.  Even Dennis’ theory of needle dehydration that Plaintiff repeatedly references 

has never been studied, Dennis Dep. in Willis [Doc. 478-6] at 142:5-9, never been repeated by scientists 

or arborists, id. at 142:16-23, and cannot be duplicated because there are “too many factors involved,” id. 

at 144:16-145:8.   

Plaintiff grossly misrepresents Dennis’ clear testimony about the lack of science supporting his 

conclusion.  [Doc. 478 at 9-10.]  Plaintiff incorrectly states that Dennis was “[t]estifying only” on 

“specific calculations based on the height of the reported surge” and “height of the debris.”  As quoted 

above, Dennis was not discussing surge heights or debris; Dennis was discussing his conclusion.  Ex. B 

at 125:7-16.  Thus, Plaintiff’s statement that Dennis’ opinion was based on a “[s]ound [s]cientific 

[m]etholodogy,” [id. at 19 (emphasis omitted)], is undermined by Dennis, himself.  Though Plaintiff 

contends that “it could be possible in the right conditions to test” the basis for Dennis’ opinion, those 

“conditions” – whatever they may be – are absent here.  [Doc. 478 at 25.]   

To attempt to salvage an admittedly unscientific “expert,” Plaintiff attaches a purported affidavit 

from an unrelated case by Malcolm Guidry.  [Doc. 478-7.]  Plaintiff failed to produce that affidavit 

during discovery, and the affidavit lends no support to Plaintiff.  Guidry claims that Dennis’  report 

“fit[s] the methodology commonly employed in arboriculture by arborists.”  [Doc. 478-7 ¶ 20.]  That is 

no longer the controlling legal standard in federal court, Daubert, 509 U.S. at 585-59 (overruling Frye v. 

United States, 293 F. 1013 (D.C. Cir. 1923)), and does not avail Plaintiff where Dennis has already 

disclaimed any scientific basis for his opinion. 

Plaintiff relies heavily on the case St. Martin v. Mobil Exploration & Producing U.S. Inc., 224 

F.3d 402 (5th Cir. 2000), to suggest that Dennis’ proposed testimony and report withstand Daubert 

scrutiny.  In fact, that case reinforced why Dennis should be excluded from this case.  In St. Martin, the 
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plaintiffs proffered an ecologist to explain the cause of damage to a marsh, whether from the defendant’s 

barges or from another cause.  Id. at 405-07.  Unlike Dennis, the expert in St. Martin “visited and 

examined the marsh in question on several occasions,” identified “two test or control areas,” and took 

“photographs” of the marsh while it was being damaged.  Id. at 405-06 (emphasis added).  Dennis lacks 

any of those indicia of reliability:  he eschewed any discussion of the property in question, does not 

opine on the cause of damage to trees at Plaintiff’s property, identified no “control” trees to compare 

damage, and took no photographs at all – let alone photographs while Hurricane Katrina was damaging 

the trees.  There is simply no comparison between Dennis and the ecologist in St. Martin.  See Fowler v. 

State Farm Fire & Cas. Co., 2008 WL 2699777, at*2 (S.D. Miss. July 2, 2008) (Ozerden, J.) (granting 

State Farm’s Daubert motion to exclude the plaintiffs’ causation expert in a Hurricane Katrina case in 

light of  St. Martin). 

Moreover, Dennis’ testimony will lend no aid to the finder of fact.  See Fed. R. Evid. 702.  

Dennis does not discuss damage to trees on Plaintiff’s property or adjacent to Plaintiff’s property, as 

State Farm’s adjusters did.  Instead, Dennis wandered “for a couple of miles,” Ex. A at 100010, and 

traversed swaths of land both north and south of Airport Road.  Ex. B at 24:11-23 (“[M]y concern was 

from what I can see north of Airport Road and then everything south of Airport Road, where the major 

damage was.”) (emphasis added).  Realizing this problem, Plaintiff attempts to narrow Dennis’ study to 

focusing just on the “small part of the Diamondhead community south of Airport Road[,] which is only 

a small part of the part of Diamondhead south of I-10.”  [Doc. 478 at 2.]  While Plaintiff labors to 

emphasis how “small” an area Dennis traversed, Dennis’ sworn testimony establishes that he surveyed a 

wide region both south and north of Airport Road, Ex. B at 24:11-23, which could amount to several 

square miles, though Dennis is not specific.  Dennis’ report was not prepared for Plaintiff but as a 

generic summary of tree damage in South Diamondhead, Mississippi.  Ex. A at 100010-14; Ex. B at 

10:19-11:13 (“[A]ll the reports are identical because I made only one report.”); id. at 46:1-6 (“I made 
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only the one report on the trees.”).  Therefore, it would not aid the finder of fact determine what 

Hurricane Katrina did to Plaintiff’s particular house.   

III. DENNIS’ REPORT FAILED TO DISCLOSE THE DATA UPON WHICH HE RELIED 

It is undisputed that Dennis took notes while he wandered the South Diamondhead area, relied 

on those notes to form his opinion, and destroyed those notes.  Plaintiff defends Dennis’ destruction of 

the data on which he relied because he “saw no reason to preserve” the notes and “was not preparing for 

litigation.”  [Doc. 478 at 13.]  It does not matter whether Dennis was preparing for litigation or whether 

Dennis personally believed that he should keep the data on which he relied.  The Federal Rules of Civil 

Procedure govern the admissibility of a proposed expert report, and that “report must contain:  . . . (ii) 

the data or other information considered by the witness” when forming his opinion.  Fed. R. Civ. P. 

26(a)(2)(B) (emphasis added).  Where, as here, “there are materials which [a proposed expert] 

considered but failed to disclose and now apparently cannot identify” or produce, that “is a violation of 

Rule 26(a)(2)(B).”  Propat Intern’l Corp. v. Rpost, Inc., 2005 WL 5957834, at *1-2 (C.D. Cal. Sept. 19, 

2005).  Withholding such vital data prejudiced any “a fair opportunity to cross-examine,” and “[t]hat 

handicap cannot reasonably be alleviated with a remedy less drastic than exclusion.”  Id. (citing Fid. 

Nat’l Title Ins. Co. of N.Y. v. Intercounty Title Ins. Co., 412 F.3d 745, 751 (7th Cir. 2005) (Posner, J.)); 

see also Mems v. City of St. Paul, 327 F.3d 771, 779-80 (8th Cir. 2003) (affirming exclusion of expert 

under Fed. R. Civ. P. 26(a)(2)(B) for failure to disclose “notes” drafted during interviews and that were 

considered in drafting the expert report), cert. denied, 540 U.S. 1106 (2004).1 

Dennis’ notes were not, as Plaintiff claims, mere “working notes” that were ancillary to his 

ultimate analysis.  See [Doc. 478 at 28-29.]  Rather, those notes were Dennis’ sole documentation of 

                                                 
1 The cases Plaintiff cites on this point are inapposite.  [Doc. at 478 at 28.]  In Gillespie v. Sears, Roebuck & Co., 386 F.3d 21 
(1st Cir. 2004), the expert witness turned over his working notes and was not excluded from testifying at trial.  Id. at 34. 
Likewise, in McDonald v. Sun Oil Co., 423 F. Supp. 2d 1114 (D. Or. 2006), the expert witness turned over extensive notes 
and papers upon which he relied, including “all available handwritten notes taken by the experts.”  Id. at 1121.  Here, in 
contrast, Dennis destroyed all of his notes. 
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“how bad the damage was” to the tree, and they reflecting his on-going observations and resulting 

conclusions while traversing South Diamondhead.  Ex. B at 27:1-28:13.  Since Dennis took no 

photographs, id. at 22:14-23:24, 56:3-12, his notes were the sole and principal “information considered 

by the witness in forming” his opinions, Fed. R. Civ. P. 26(a)(2)(B)(ii).  Destroying those notes 

irreparably prejudiced State Farm and this Court’s ability to fairly and independently evaluate Dennis’ 

opinion. 

Moreover, Plaintiff references “personal research” by Dennis “into the reaction of trees to salt 

water” and “experiments he had done years earlier.”  [Doc. 478 at 6, 8.]  Dennis discussed nothing of the 

sort in his expert report, which must be “detailed and complete,” Sierra Club v. Cedar Pointe Oil Co., 

73 F.3d 546, 571 (5th Cir. 1996) (emphasis added), lest Plaintiff game the discovery process to “‘unfair 

surprise to the opposing party,’” Reed v. Binder, 165 F.R.D. 424, 429 (D.N.J. 1996) (citations omitted). 

IV. WHETHER DENNIS WILL TESTIFY AS A FACT WITNESS IS OF NO MOMENT 

Plaintiff attempts to bootstrap Dennis’ proposed expert testimony using purported factual 

testimony he may offer.  [Doc. 478 at 16.]  In fact, the two are readily distinguishable and should be 

treated separately.  An expert witness who fails the Daubert standard cannot disguise himself as a fact 

witness to present inadmissible expert opinion.  See, e.g., Osprey Ship Mgmt., 2008 WL 351910, at *5-6 

(granting motion to exclude an expert while retaining the witness for potential fact testimony).  This 

Court can readily grant the instant motion for purposes of Dennis’ expert testimony, regardless of any 

proposed fact testimony.  As a fact witness “not testifying as an expert,” Dennis would be prohibited 

from offering “scientific, technical or other specialized knowledge within the scope of Rule 702.  Fed. R. 

Evid. 701; see also Osprey Ship Mgmt., 2008 WL 351910, at *6 (barring expert witness from testifying 

under Daubert and limiting any factual testimony accordingly). 
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V. CONCLUSION 

For all the foregoing reasons in addition to those set forth in State Farm’s opening papers, State 

Farm respectfully urges this Court to grant its motion in its entirety. 

RESPECTFULLY SUBMITTED, this 9th day of January, 2009. 
   

                        WEBB, SANDERS & WILLIAMS, P.L.L.C. 
      363 NORTH BROADWAY 
      POST OFFICE BOX 496 
      TUPELO, MISSISSIPPI 38802 
      (662) 844-2137 
      DAN W. WEBB, MSB #7051 
      B. WAYNE WILLIAMS, MSB # 9769 
                                                                      J. DOUGLAS FOSTER, MSB #100641 

                          
       By:  /s/ Dan W. Webb 
               DAN W. WEBB 
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CERTIFICATE OF SERVICE 
 
 I, Dan W. Webb one of the attorneys for the Defendant, State Farm Fire and Casualty Company, 

do hereby certify that I have this date electronically filed the foregoing, with the Clerk of the Court 

using the ECF system which sent notification of such filing to the following ECF participants: 

 Attorneys for Plaintiff: 
 

Jesse B. Hearin, III, Esq. 
Hearin, LLC 
1009 Carnation St., Suite E 
Slidell, LA 70460 
Email: jbhearin@gmail.com 
 
William F. Merlin, Jr. 
Merlin Law Group 
777 S. Harbour Island Blvd., Ste 950 
Tampa, FL 33602 
Email: wmerlin@merlinlawgroup.com 

 
 Attorneys for Defendants: 
 
 Philip W. Thomas, Esq. 
 Philip W. Thomas, P.A. 
 Post Office Box 24464 
 Jackson, MS 39225-4464 
 Email: pthomas@thomasattorney.com 

 
James J. Ficenec 
Seller, Hazard, McNeeley & Manning 
1111 Civic Drive, Ste 300 
Walnut Creek, CA 94596-3894 
Email: Jficenec@sellarlaw.com 
 

   
 THIS, the 9th day of January, 2009. 

   

            BY: /s/ Dan W. Webb 
               DAN W. WEBB 
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