
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNE     PLAINTIFF 

V.                         CIVIL ACTION NO. 1:06cv711-LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,          DEFENDANTS
JOHN D. OSTERAAS, STEVE SHEKERLIAN,
EXPONENT, INC., CALVIN THOMAS, THOMAS & LUTH, INC.,
AND JOHN DOES 1-10

ORDER

Plaintiff has filed his second [494] Motion for Review of one of the Magistrate Judge’s
[476] discovery orders.  This Court denied [469] the [417] first one involving deposition
testimony.  The instant application concerns a [419] motion to compel.  In the Court’s opinion,
the motion for review is not ripe for a decision, and the Magistrate should be allowed to consider
further Plaintiff’s request for certain documents and information.  

It is unreasonable for the Plaintiff to suggest that the Magistrate’s ruling should be
modified to allow the Plaintiff the right to review the sought-after reports to determine their
meaning.  While this Court sympathizes with the Magistrate’s view that Plaintiff offers little
more than speculation about the meaning of reports and their connection with this particular
claim, it is concerned that there is nothing to gauge the correctness of his conclusions because
Defendants have not been required to submit these documents for in camera inspection.
  

At this stage, without the documents, there is no way to even draw inferences from their
contents.  Allowing Defendants to rely on their own descriptions of the material or what is
contained in them (and, thus, their background and meaning) and at the same time be able to
withhold them places the Court at a disadvantage. 

This Court recognizes that the Magistrate’s decision was based on procedural and
substantive grounds.  Plaintiff will be held to his representation that additional discovery will not
be required or that the April trial date will not be disrupted because of this motion; and he is
reminded that the Court will not hesitate to impose sanctions under any applicable authority,
including Fed. R. Civ. P. 16(f), for any conduct that results in wasteful pretrial activities or delay. 

Further, this ruling does not mean that the ultimate decision by the Magistrate will be
different or in error.  It simply provides a means for the Court to actually inspect the disputed
evidence to determine whether it is material.  Of course, the ultimate admissibility of any
evidence will be up to the Court.  In the meantime, the method and timing of the document
inspection are left to the sound discretion of the Magistrate Judge.



Accordingly, IT IS ORDERED:  

Plaintiff’s [494] Motion for Review is HELD IN ABEYANCE;

This matter is referred to the United States Magistrate Judge for proceedings consistent
herewith.

The trial of this cause of action shall not be continued.

SO ORDERED this the 13  day of January, 2009.th

s/ L. T. Senter, Jr.
L. T. SENTER, JR.
SENIOR JUDGE


