
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ                                                    PLAINTIFF

VS.            CIVIL ACTION NO.:1:06-CV-0711—LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,
EXPONENT, INC., et al.                     DEFENDANTS

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT STATE FARM FIRE 
AND CASUALTY COMPANY'S MOTION TO EXCLUDE THE TESTIMONY OF 

PLAINTIFF'S EXPERT WITNESS MICHAEL R. DOMBROWSKI, P.E. [DOC. 424]

COMES NOW, Plaintiff Robert R. Gagné, and files this his response and memorandum 

brief opposing State Farm’s Motion to Exclude the Testimony of Plaintiff's Expert Michael R. 

Dombrowski.

APPLICABLE LAW

Experts are not required to establish scientific certainty or any particular level of certainty 

for their opinions to be admissible under  Daubert v. Merrell Dow Pharmaceuticals, Inc.,  509 

U.S. 579 (1993). It is only necessary for the opinion to be sufficiently reliable to have a tendency 

to make the existence of any fact of consequence more probable or less probable than it would be 

without the expert opinion.  See Tug Danielle M. Bouchard v. Oryx Energy Co., 2001 U.S. Dist. 

LEXIS 9164 (E.D. La. June 25, 2001)  

Daubert does not require every expert to back his or her opinion with published studies 

that unequivocally support his or her conclusions. See Bonner v. ISP Tech., Inc., 259 F.3d 924, 

929 (8th Cir. 2001) (observing that "there is no requirement 'that a medical expert must always 

cite published studies on general causation in order to reliably conclude that a particular object 
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caused a particular illness'") (quoting  Heller v. Shaw Indus., Inc., 167 F.3d 146, 155 (3d Cir. 

1999)).  The lack of published studies or specific published data to support an expert’s opinion 

may "go to the weight, not the admissibility" of the expert's testimony. See  Fed. Deposit Ins.  

Corp. v. Suna Assocs., Inc., 80 F.3d 681, 687 (2d Cir. 1996) (discussing Daubert factors).

In situations  such as determining causation or timing of damage to coastal  lands,  the 

United States 5th Circuit Court of Appeal has held that courts cannot rationally expect an expert 

to be able to find published peer reviewed research based on the same data the expert observed in 

the field.  It is entirely appropriate to base opinions as to the causes of coastal damage on years 

of experience.  St. Martin v. Mobil Exploration & Producing U.S. Inc., 224 F.3d 402, 405-06 

(5th Cir. 2000). When an expert finds a published model that fits at least part of his opinions 

based on personal observation of the damage, the fact that the published data is not a match for 

the specific permutation of conditions at the site being evaluated does not render the opinion 

unreliable.  It may be a fact to be brought out on cross examination and considered by the jury in 

determining the weight to give to his opinion, but it does not render the opinion unreliable and 

subject to being stricken.

Requiring an expert to find published and peer reviewed data and mathematical models 

that use the same data the expert has observed to generate the same type of opinion the expert 

has  "would  effectively  resurrect  a  Frye-like  bright-line  standard,  not  by  requiring  that  a 

methodology be 'generally accepted,' but by excluding expert testimony not backed by published 

(and presumably peer-reviewed) studies." Heller v. Shaw Indus., Inc., 167 F.3d 146, 155 (3rd Cir. 

1999).  "'As a general rule, questions relating to the bases and sources of an expert's opinion 

affect the weight to be assigned that opinion rather than its admissibility and should be left for 
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the jury's consideration.'" United States v. 14.38 Acres of Land, More or Less, Situated in Leflore  

County, Mississippi, 80 F.3d 1074, 1077 (5th Cir. 1996)(quoting Viterbo v. Dow Chemical Co., 

826 F.2d 420, 422 (5th Cir. 1987)); see also  Transcontinental Gas Pipeline Corp. v. Societe  

d'Exploration Section du Solitaire, S.A., 2007 U.S. Dist. LEXIS 67691, 2007 WL 2712936 (E.D. 

La. Sept. 13, 2007).

DOMBROWSKI’S OPINIONS AND STATE FARM’S CRITICISMS

State Farm has completely mischaracterized Dombrowski’s opinions, the bases for his 

opinions and his use of calculations to support his opinions.  

Reliability of Dombrowski’s Opinions

The gist of the bases for Dombrowski’s  opinion that the house collapsed prior to the 

arrival of sufficient storm surge to destroy the home is based on the following facts and logic:

￢ there were scour holes on the northern side of the Gagné slab and driveway while there 

were  no  similar  scour  holes  in  other  locations  on  the  Gagné  property  or  on  nearby 

properties with similar pile supported homes;

￢ the pattern of scour holes indicated a change in the water flow pattern in the vicinity of 

the holes indicative of substantial obstruction to the flow of water at the time the holes 

were formed;

￢ the pattern of the scour holes shows they were scoured out as the water came in, not as 

the water retreated;

￢ based on the pattern showing the scour holes were scoured out as the water came in, 

scouring would have begun when the incoming water depth was at a level that would 

create a velocity sufficient to initiate movement of the heavy rock that was on top of the 
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ground before being scoured out;

￢ the substantial debris from the interior of the upper parts of the house found buried under 

the gravel could not have been buried until after it came out of the house when the house 

was destroyed;

￢ in order for the debris from the upper parts of the house to have been buried by the rock 

scoured from the scour holes, it would have had to be on the ground before the rock was 

scoured out of the holes it came from;

￢ storm surge could not have destroyed the home by washing the main part of the home off 

the pilings until it reached the height of the main floor of the house;

￢ since the scouring force of water diminishes as the depth increases, the incoming surge 

would have had greater scouring force when the depths were lower as the water was 

rising coming in than it would have had when it reached sufficient height to reach the 

main floor of the house;

￢ rock similar to what covered the debris from the upper parts of the house was not found 

in  other  locations  where  silt  and  debris  was  deposited  by  the  retreating  surge  in 

depressions as would have occurred if the retreating surge had had sufficient velocity to 

move the rock; and

￢ silt similar to that found with the debris from the upper stories under the rock was found 

in the scoured out holes the rock had been removed from, in other depressions in the land 

indicating that the retreating surge did have sufficient velocity to move particles the size 

of that found buried under the rock but was insufficient to move the rock after it was 

originally scoured out of the scour holes and covered the debris from the upper part of the 
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house already on the ground. Ex. A, 2007 report at ¶¶ 3-4, pp3-6.

This  logic  and these opinions  are  relative  rather  than specific  pinpoint  time opinions 

which  are  grounded  on  general  principles  of  scouring.   They  do  not  depend  upon  specific 

calculations  of  the  velocity  of  water  at  any  given  time  at  the  Gagné  property  or  specific 

calculations of the amount of time it took to move a specific amount or all of the rock from the 

scour holes to its final resting place.   These opinions depended upon gross principles of scouring 

or water erosion, how moving water interacts with structures and obstructions, and observations 

of patterns of debris and damage to land.

In forming these opinions, Dombrowski relied on his observations in more than 18 years 

of  coastal  engineering  and  his  observations  during  his  participation  in  the  experiments  that 

formed the basis of Dr. Sheppard’s 1995 article publishing mathematical models for scouring 

drawn from extensively controlled experiments.  In his initial report, he backed up the principles 

and characteristics of scouring he considered and relied upon in analyzing his observations, his 

theories and analysis  with citations to the published literature on scouring.  See Ex. A, 2007 

report at p. 1-2, ¶2.0, p. 3 ¶¶ 2.2, 2.3.

State Farm has misconstrued the purpose of Dombrowski calculations, what he calculated 

and the basis for Dombrowski’s opinions as to the velocity of water at the Gagné residence.  His 

purpose was not to calculate the exact time at which the water forces were sufficient to begin 

moving the rock and exactly how long it would take for scour action to remove the particular 

volume of rock or percentage of the rock from the scour holes and bring it to rest in its final 

location or to calculate exactly when the storm surge would have carried away the house if it had 

still been in tact.  Rather, his purpose was to compare his observations and initial opinions based 
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on his observations with published mathematical models of scouring developed in a controlled 

experimental environment as a check to make sure his observations and reasoning fit the known 

research  models.   In  doing  that  kind  of  comparison,  an  expert  cannot  change  the  data  in 

published studies.  The most that he can do is plug the data he has into the published model and 

see if the results are consistent with his observations. 

In  St. Martin v. Mobil Exploration & Producing U.S. Inc., 224 F.3d 402, 405-06 (5th 

Cir. 2000), the 5th Circuit pointed out that a court could not rationally expect a marshland expert 

to have published peer reviewed data to back up each possible permutation of factors affecting 

each damaged area of marsh because there were so many variables and permutations.  In such 

situations, the court found that personal observation, experience and general expertise in the field 

of  marshland  damage  and  its  causes  provided  sufficient  reliability  for  the  opinions  to  be 

admissible.

Similarly,  in this  case there are too many possible permutations  of sizes of particles, 

variations in land contours, differences in obstructions and variations in weather for a court to 

expect an expert to find published references values and equations to match a specific incident of 

scour damage to land from storm surge to back opinions based on observations of the actual 

damaged areas,  the condition  of surrounding land,  the remaining  remnants  of  structures,  the 

characteristics of debris piles, and reported information on storm surge levels, times, and other 

storm data.  Under St. Martin, Dombrowski’s opinions as expressed in his initial report without 

the supporting calculations done in the second report are sufficiently reliable to pass Daubert 

standards.

Dombrowski, however, went a step further than the expert in St. Martin to demonstrate 
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that published research models do support his opinions.   He does not claim the published models 

could be used to calculate specific velocities of water or specific times for scouring and debris 

movement at the Gagné residence.  He only claimed they could be used to calculate a probable 

range of conditions that could produce the kind of scouring observed at the Gagné residence 

which would be relevant to the sequence or timing of events. He plugged the known data he had 

into the equations used in experimental controlled studies to extrapolate the data he didn’t have 

and then compared the results with the results of published experiments to show that his theories 

and opinions were consistent with published research.  See Ex. C, 2008 report at pp. 2-5.

It is a basic fact of mathematics that equations can be used to calculate different missing 

variables depending upon what values you have and what values you are looking for.  So it isn’t 

necessary to have the values for the same variables as the author of the published research in 

order for the mathematical model to support your opinions.

The purpose of Dombrowski’s calculations was not to determine the specific velocity of 

the  water  at  the  Gagné  residence  at  any  given  time  or  exactly  what  time  the  scour  hole 

developed, but to determine the velocity of water necessary to initiate movement of some of the 

objects found to have been transported at the Gagné residence.  Those figures could then be 

compared for illustrative purposes to known data on the relationships depth and velocity of water 

to determine whether sufficient force would have been generated to initiate movement of the 

gravel significantly before the surge levels reached a height to affect the house.  

While the published data was not a close match for the 17mm rock at the top of the debris 

pile,  it  was a close match to the size of the smaller  particles found under the rock with the 

household items from the upper levels of the interior of the house.   Dombrowski did not claim 
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his data was the same as that in the published Sheppard studies.  He claimed the methodology 

and equations could be used to project a range or pattern of water depths, velocities, and sizes of 

obstructions capable of scouring out holes the size of those found on the Gagné property given a 

range of different sized particles.  He then used those equations to create a table showing the 

various velocities and depth of water that would be needed to scour out the holes found on the 

Gagné property if the only obstruction affecting the current of the surge had been the columns or 

piers below the main floor of the house.  The table showed the results of the equations using both 

the size of the particles of the clay/sand found in the area and the size of the crushed rock.  He 

then explained how various factors such as the greater resistance of clay or fine sand would 

likely differ from the values generated by the equations because of the resistive forces of the 

cohesive sediments.  He then explained how his observations and opinions were consistent with 

these models and how the combination of the models and the presence or absence of specific 

things he observed supported his opinions and helped to rule out other possibilities. Ex. C, 2008 

Report at pp. 2-5

Dombrowski’s opinions that the actual velocity of water at the Gagné residence was in 

the neighborhood of two feet  per second are based primarily upon direct  observations which 

include the facts that it  was great enough to transport the material observed, it was not great 

enough to uncover the household objects found under the gravel, and that conditions found in the 

surrounding  land  such as  the  absence  of  other  scour  holes  supported  his  opinions,   Ex.  B,  

Dombrowski deposition, pgs. 82:11 to 83:1 & Ex. C. 2008 report at pp. 3-4.

For all of these reasons, the fact that the 1995 Sheppard article was based on experiments 

using .15mm particles does not undermine the reliability of Dombrowski’s use of the equations 
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with both .1mm particles of sand and 17mm crushed rock.   Similarly, State Farm’s criticisms 

based  on  failure  to  calculate  time  to  equilibrium  do  not  render  Dombrowski’s  opinions 

unreliable. 

Dombrowski explained that because of the depth of the scour holes and the fact that the 

gravel comprised only the top most six inches of the material scoured out, the time for scouring 

to reach equilibrium was not really relevant to movement of the gravel on the Gagné premises. 

Equilibrium is the point in time where the scouring of the hole finally stops.  But since the gravel 

was only present in the top six inches, how long it took for the scouring of the silt below the 

gravel to finally stop wasn’t relevant to the time the gravel moved.  The time of initiation of 

scouring would have been directly relevant to when the gravel started being moved but the time 

of equilibrium wasn’t related at all to how long it took to move a sufficient amount of the gravel 

to bury the household items from the upper floors of the house.  Ex. B, Dombrowski depo at  

66:5-25; 101:24 to 102:5.

Both Dombrowski’s explanation of how he was using the equations and the reasoning of 

the  St. Martin case demonstrate that not calculating effect of compaction on timing or making 

specific adjustments to account for differences in control setting of tests used to develop the 

equations by Sheppard and conditions of Gagné property do not render Dombrowski’s opinions 

unreliable. Dombrowski did explain that the equations would not generate exact figures for the 

Gagné property,  but would instead generate  ranges of figures that  could be compared to his 

opinions on what the scouring at the Gagné property demonstrated to show that his opinions 

were based on solid reliable science and that Sheppard’s research supported his opinions as to 

the relative sequence of timing of events at the Gagné residence.
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Thus, State Farm’s arguments that the Sheppard research demonstrates the unreliability 

of Dombrowski’s opinions are baseless.  The published Sheppard research, which Dombrowski 

actually participated in conducting, actually strengthens the reliability of Dombrowski’s opinions 

rather than weakening them. State Farm's own expert, Dr. Robert Dean, testified on September 

25, 2008 as follows: 

Ex. D, Dean Deposition, pg. 40

7 Q. I'm not asking you based upon all of the data you
8 analyzed. I'm asking you solely on your knowledge of
9 the rock pile evidence is it consistent with the home
10 being destroyed by wind prior to the water reaching the
11 bottom of the first floor living space?
12 MR. FOSTER: Object to form, asked and answered.
13 THE WITNESS: So are you asking me to put on
14 blinders and exclude all of this other information?
15 BY MR. HEARIN:
16 Q. Yes. I'm asking you just to analyze that one
17 piece of evidence and tell me if it's consistent with
18 the home being destroyed prior to the water reaching the
19 first floor living space.
20 MR. FOSTER: Object to form, asked and answered.
21 THE WITNESS: It's hard for me to -- to do that I
22 have to exclude all the other information I have
23 about it.
24 BY MR. HEARIN:
25 Q. And that's what I'm asking you to do.

Ex. D, pg. 41

1 A. So just put on blinders basically and look at
2 that.
3 Q. Absolutely.
4 MR. FOSTER: And don't consider any other
5 information. Do you need Mr. Dombrowski's report?
6 THE WITNESS: It's one hypothesis. It's one
7 plausible hypothesis.
8 BY MR. HEARIN:
9 Q. It is consistent, correct?
10 MR. FOSTER: Object to form, mischaracterization.
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11 THE WITNESS: Well, I guess I'd like to say it's
12 one plausible hypothesis, which, I guess, I think
13 probably answers your question the way you asked it.1

Alleged Self Limiting Statements about Dombrowski’s Testimony

State Farm has pulled two questions and their answers out of context, omitting more than 

a page of the total exchange about what opinions Dombrowski will be testifying to  making it 

appear that Dombrowski has stated that he will not be testifying to all the opinions stated in his 

report and more specifically that Dombrowski has stated that he will not be testifying about the 

destruction of the house.  The full exchange, when read in the context of the portion of the report 

referred to, demonstrates that Dombrowski will be testifying about all the opinions in his report 

which  will  include  the  timing  and sequence  of  several  events  based  on the  scour  evidence. 

While he has testified that he will not be offering an opinion as to the cause of collapse of the 

house, he has not precluded himself from, and will be offering, an opinion as to the timing of that 

collapse in relation to the timing of the storm surge.

Q.  I'm going to draw your attention for a moment to page one of your first report, 
your April report, and make sure I understand the specific opinions that you're 
going to be offering here.
A.  Okay.
Q.  On page one of your report it reads the following information is provided to, and you 
have two items there, correct?
A.  Yes.
Q.  Okay.  That's in the first paragraph 1.0 introduction?
A.  Correct.
Q.  And are those the two items that you're planning on offering opinion about in 
this case?
A.  That is correct.

[Exhibit - Dombrowski Deposition at p. 13:23 to 14:12] The two items enumerated in paragraph 

1 Dean, a veteran in the field, has attempted to modify this statement via an errata sheet that bases its changes not 
upon an error in transcription but upon analysis and argument that occurred after his deposition, i.e., upon further 
review, he wishes to change his answer. Dean's own disagreement with his own testimony is a strong indicator 
that this dispute is grist for cross-examination and not support preclusion under Daubert. Ex. E.
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1.0 of the report referred to are the cause of the scour holes along the northernmost side of the 

house  foundation  and  hypotheses  and  elements  of  a  specific  time  line  for  collapse  of  the 

residential structure. [Exhibit A - Dombrowski April 2007 Report at page 1 paragraph 1.00] 

The exchange then continued with

Q.  So -- and correct me if I'm wrong, but you are not planning to show up at trial 
and testify as to what caused the destruction of Mr. Gagné's home, correct?
A.  That is correct.
Q.  Okay.  So you're not going to be providing a causation opinion in this matter, 
correct?
MR. HEARIN:  Object to the form.
MR. FOSTER:  I'm sorry?
MR. HEARIN:  Object to the form.
BY MR. FOSTER:
Q.  Do you understand the question?
A.  I believe so.  Basically you're wondering what I'm going to testify to.
Q.  I'm asking you if you -- you just testified you  are not going to be showing up 
at trial to testify what caused the destruction of Mr. Gagné's home, correct?
A.  That is correct.
Q.  So you will not be providing a causation opinion in this matter, correct?
MR. HEARIN:  Object to the form in that the  witness is going to object to -- he's 
going to testify as to elements that are relevant to the causation determination on 
the Gagné home.
BY MR. FOSTER:
Q.  You can answer the question.  Again, the question is you are not planning to 
show up at trial and testify as to the causation of destruction of Mr. Gagné's home, 
correct?
A.  I am going to testify as in terms of the potential  --  the timing and the -- 
basically the evidence put forward in terms of the timing relative to the scour and 
the erosion that we have observed at the site.
Q.  Correct.  You're going to show up and testify and tell the jury what time the 
scour occurred, correct?
A.  That is correct.
Q.  Approximately what time the scour of the 17-millimeter gravel occurred, correct?
A.  That is correct.
Q.  The approximate time that the scour of the point one millimeter sand occurred, 
correct?
A.  That is correct.
Q.  And that's what you are going to be providing opinions on, correct?
A.  That is correct.
Q.  Nothing else, correct?
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A.  At this point in time that is correct.

[Exhibit B- Dombrowski Deposition at p. 14:13  to 16:9]

It is clear from the full extent of this exchange and the specific part of the specific report 

referred to that while Mr. Dombrowski is saying that he will not testify as to specifically what 

caused the collapse of the house, he will  be testifying  to the timing and sequence of events 

related to when the house collapsed  which may have the effect of eliminating the possibility of 

some possible causes of the destruction of the Gagné home.

CONCLUSION

State  Farm has  not  challenged  Dombrowski’s  qualifications.   It  challenges  only  the 

reliability of his opinions and the bases for them and claims that he has self-limited the scope of 

his  trial  testimony  to  less  than  what  is  reported  in  his  reports.    A  careful  reading  of  the 

deposition and report demonstrates, however, that Dombrowski did not self-limit his testimony.

Dombrowski’s use of the mathematical models, equations and research published by Dr. 

Sheppard  in  1995  do  not  undermine  the  reliability  of  his  opinions.   To  the  contrary,  they 

reinforce  the  reliability  of  opinions  based  on observation  in  an area  with so  many possible 

permutations  of  relevant  factors  that  no court  could rationally  expect  an expert  to  find peer 

reviewed published data and verifying tests specific to the actual factors observed at a specific 

location. 

Contrary to  State  Farm’s  arguments,  Dombrowski  did not  self-limit  the scope of  his 

testimony to exclude anything covered by his reports.  He did not retract his opinions as to the 

sequence of timing of the collapse of the Gagné residence and the arrival of storms surge at 

heights sufficient to reach the main floor of the house.  He merely stated that he is not expressing 
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opinions as to what specifically caused the destruction of the house which is quite different from 

stating that one is not going to testify that the timing of a sequence of events likely excludes one 

alleged cause of the destruction of the house.

RESPECTFULLY SUBMITTED, this 28th day of December, 2008.

William F. Merlin, Jr.    
William F. Merlin, Jr., MSB 102390
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com
Attorney for Plaintiff

and
/s/ Jesse B. Hearin, III__
 Jesse B. Hearin, III, PHV 

                                USDC, So. Dist. Bar 44802
                     La. State Bar 22422

                           1009 Carnation St. Ste E
                Slidell, LA 70460

                   Tel: (985) 639-3377
                      jbhearin@gmail.com

                                                                        Attorney for Plaintiff
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CERTIFICATE OF SERVICE

COMES NOW the  Plaintiff, Robert  R.  Gagné,  by and  through counsel,  who hereby 

certifies that I filed the foregoing Plaintiff's Response in Opposition to Defendant State Farm 

Fire and Casualty Company's Motion to Exclude the Testimony of Plaintiff's Expert Witness  

Michael R. Dombrowski, P.E. with the Clerk of the Court using the ECF system which will send 

notification of such filing to the following ECF participants:

Philip W. Thomas, Esq.
Philip W. Thomas, P.A. 
P.O. Box 24464
Jackson, MS    39225-4464
pthomas@thomasattorney.com
Counsel for Exponent, Osteraas, Shekerlian, Thomas & Luth, Thomas

Wayne Williams, Esq. 
Webb Saunders & Williams, PLLC
363 North Broadway
Tupelo, MS   38804
Counsel for State Farm
wwilliams@webbsanders.com
Counsel for State Farm 

THIS, the 28  th     day of December, 2008.

By: /s/ Jesse B. Hearin, III__
Jesse B. Hearin, III
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